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CRIMES (ADMINISTRATION OF SENTENCES) AMENDMENT BILL 2009 
 
Bill introduced on motion by Mr Barry Collier, on behalf of Mr David Campbell.  

Agreement in Principle 
 
Mr BARRY COLLIER (Miranda—Parliamentary Secretary) [4.18 p.m.]: I move: 

That this bill be now agreed to in principle. 

The Government is pleased to introduce the Crimes (Administration of Sentences) Amendment Bill 
2009, which amends the Crimes (Administration of Sentences) Act 1999, which I will hereafter 
refer to as the Act. This bill confirms current arrangements within the New South Wales 
correctional system for, firstly, the care, control and management of inmates in connection with the 
designation of inmates for the management of security and other risks; and, secondly, the 
separation of inmates from other inmates in a correctional centre. The amendments in the bill 
make it clear that nothing in the Act requires the placement or conditions of custody of inmates to 
be the same for all inmates. Further, it makes it clear that a decision to separate an inmate from 
other inmates does not constitute segregated custody of that inmate. This bill gives the 
Department of Corrective Services greater certainty in regards to how it can operate, it confirms 
the current capacity of the commissioner to manage the correctional system and it confirms that 
the commissioner is justified in using different conditions of custody to ensure inmates in that 
system are appropriately managed.  
 
Given the variety of reasons that inmates commit crimes and the varying nature of the crimes they 
commit, each inmate must be treated differently to ensure the good order, management and 
security of our correctional system. There are necessary distinctions between classification and 
designation of inmates and management regimes, compared with segregated custody directions 
and separation of inmates for management purposes. A recent case in the Supreme Court has 
necessitated the need to introduce this bill to reinforce those distinctions and the existing right of 
the Commissioner of Corrective Services to manage inmates in the appropriate way. This bill is 
necessary to confirm the intent of existing legislation and to make it abundantly clear that the 
conditions for custody for all inmates are not, and do not need to be, identical or equivalent. 
 
I turn now to the provisions of the bill. Schedule 1 [1] confirms current arrangements in that the 
conditions of custody of inmates may vary for different inmates, including with respect to 
association of inmates in the same correctional centre. The amendment confirms that inmates or 
groups of inmates may be held separately from other inmates in a correctional centre for the 
purposes of the care, control or management of a specific inmate or group of inmates. Any such 
separation may arise from a requirement of the Act or its regulation, the classification or 
designation of the inmates, any program undertaken by the inmates or any intensive monitoring 
required of the inmates. 
 
The amendment also confirms that inmates may be held separately from other inmates without the 
making of a segregated custody direction. There are two important concepts that need to be 
distinguished in modern correctional management. They are "segregated custody" and 
"separation" of inmates. Segregated custody is the process whereby the commissioner may direct 
that an inmate be held in segregated custody if of the opinion that association of the inmate with 
other inmates constitutes, or is likely to constitute, a threat to the personal safety of any other 
person, the security of a correctional centre, or the good order and discipline within a correctional 
centre. 
 
Such a direction is often made as a result of an explicit, exhibited behaviour by an inmate—for 
example, an assault on a fellow inmate or member of staff. Segregated custody is not a 
punishment. It is used where there are no other means of managing the inmate. The Act provides 
for an independent system of review of segregated custody directions at specified time frames. As 
part of the daily management of inmates subjected to a segregated custody direction, there may 
be restrictions imposed on an inmate regarding, for example, association with other inmates, the 
number of hours confined to the cell, access to telephones and the ability to work in industries. In 
the New South Wales correctional system, such management restrictions are not limited to 



inmates subject to a segregated custody direction.  
 
Other inmates who are not subject to such a direction may also be subject to constraints or 
restrictions regarding association with other inmates, the number of hours confined to a cell, 
access to telephones and the ability to work in industries. For example, an inmate undertaking a 
specific program, such as the Custody Based Intensive Treatment Program for Sex Offenders, will 
be located in a closed wing or unit in a correctional centre, and will be able to associate only with 
inmates undertaking that specific program. A similar situation prevails for inmates subject to a 
compulsory drug treatment order. These inmates are only located in the Compulsory Drug 
Treatment Correctional Centre at Parklea. While on stage one of that program, they are prohibited 
from having any visitors and can only associate with a tightly controlled group of other inmates with 
similar orders.  
 
The Department of Corrective Services also has to deal with inmates who form inmate factions 
within the system. These inmate factions have the potential to become what the commissioner 
describes as security threat groups. Once organised, the individual activities of such groups and 
the fall-out from the rivalries that can arise between them, can pose a real threat to the safety of 
staff, other inmates and the security of correctional centres. Therefore, for some years now the 
department has operated the Security Threat Group Intervention Program, which seeks to address 
the offending behaviour of inmates in these groups. It is a well-grounded principle in New South 
Wales penal law that inmates may be separated and managed according to their needs—whether, 
for example, the separation is for the purpose of addressing the inmate's criminogenic needs by 
way of programs and services, owing to an inmate's intellectual or physical disability, a medical 
condition or simply on the basis of gender.  
 
Some basic examples of this fundamental tenet may be found in the Crimes (Administration of 
Sentences) Regulation 2008—for instance, clause 30, which provides for the separation of classes 
of inmates; clause 31, which provides for the separation of inmates on the basis of their sex; 
clause 32, which provides for the separation of inmates found or suspected to be in an infectious 
or verminous condition from other inmates; and chapter 2, part 2.2, which relates to the case 
management and classification of inmates. The Department of Corrective Services is the lead 
agency for State Plan priority R2—that is, reducing re-offending. It has responsibility for reducing 
the levels of re-offending by 10 per cent over a 10-year period. 
 
The department's mission is to "Manage offenders in a safe, secure and humane manner and 
reduce risks of re-offending" and its vision is to "Contribute to a safer community through quality 
correctional services". The department uses a variety of strategies to achieve its mission and 
vision, and to work towards achieving the State Plan target. One such strategy is the development 
and implementation of case plans addressing the criminogenic needs of offenders. A range of 
behavioural programs and services addressing offending behaviour are encouraged for those 
inmates where an assessment indicates that they should be undertaken. Programs may target, for 
example, attitudes, behaviours and cognitions which are supportive of crime or indicative of 
psychopathy and other anti-social behaviours and attitudes; drug and alcohol abuse; development 
of victim empathy by sex offenders; and/or anger and violence management. 
 
The types of programs an inmate may be placed in, or encouraged to participate in, and the extent 
of that participation will be determined, in part, by the inmate's level of risk of re-offending. 
Participation in some programs will inevitably entail separation from mainstream living conditions 
and attendant restrictions and limitations on daily routines in correctional centres and specified 
placements. The need for this bill arises from the fact that the conditions of custody for all inmates 
cannot be the same, nor do they need to be, and the possibility that there may be some 
misunderstanding of the distinction between the separation of inmates and the segregated custody 
of inmates. 
 
The separation of inmates and different conditions of custody is a fundamental tenet of modern 
penology and offender and correctional centre management. The ambit of the Act and its 
regulation are indicative of this. Hence, the bill amends the Act to confirm the current 
arrangement—namely, that the conditions of custody of inmates need not be the same for all 
inmates. The bill makes it clear that the conditions of custody of inmates may vary, including with 
respect to association with other inmates, whether on the basis of classification or designation of 
the inmate, or otherwise. The amendment ensures that anything previously done or omitted that 
would have been validly done or omitted had the amendment been in force at that time is taken to 
have been validly done or omitted. 
 
Schedule 1 [2] confirms that the regulation may make further provision for the designation of 



inmates for the management of security or other risks. There is already a general regulation-
making power contained in section 271 of the Crimes (Administration of Sentences) Act with 
respect to any matter. However, for the sake of being prudent and in order to be consistent with 
section 79, which provides for some specific regulation-making powers with respect to full-time 
imprisonment, subsection (c1) is being inserted into the Crimes (Administration of Sentences) Act. 
Schedule 1 [3] enables savings and transitional regulations to be made as a consequence of the 
enactment of the proposed Act. I commend the bill to the House. 
 
Debate adjourned on motion by Mr Thomas George and set down as an order of the day for 
a later hour. 
<22>  

CRIMES (ADMINISTRATION OF SENTENCES) AMENDMENT BILL 2009 
Agreement in Principle 

 
Debate resumed from an earlier hour. 
 
Mr GREG SMITH (Epping) [4.30 p.m.]: I lead for the Liberals-Nationals in regard to this bill, which 
is not opposed. The Crimes (Administration of Sentences) Amendment Bill 2009 amends the 
Crimes (Administration of Sentences) Act 1999 in order to clarify the power of the Commissioner of 
Corrective Services to order the separation or segregation of a prisoner in custody. The bill states 
that nothing in this Act requires the custody of inmates to be the same for all inmates, or all 
inmates in the same correctional centre or of the classification or designation. In effect this 
confirms that inmates can be segregated at the discretion of the commissioner. 
 
The bill introduces section 78A of the Crimes (Administration of Sentences) Act to stipulate the 
separation and other variation in conditions of the controlling of inmates. The bill is retrospective 
and is in response to an adverse finding by Justice Adams in the Supreme Court in April this year 
in the case of Sleiman and Hamzy v The Commissioner for Corrective Services. The Premier, in 
answer to a question asked in Parliament last Thursday by the member for Kiama, appeared to 
suggest that a loophole had been found in the law and he foreshadowed that this bill would be 
introduced to close that loophole. In fact, in referring to the Sleiman and Hamzy case, the exact 
words the Premier used were: 

Hamzy and Sleiman argued that they were separated from the mainstream prison population without a 
formal segregated custody order being made. Therefore, they claim that it is unlawful and they can sue 
for deprivation of liberty. Their case was given the green light to proceed in a judgement by the Supreme 
Court in April, which means their lawsuit could come before the court soon. My reaction to their grab for 
cash is one of revulsion and utter disbelief. As far as I am concerned not one cent of taxpayers' money 
will end up in the hands of these vicious, disruptive thugs. We will legislate to confirm the reasonable 
practices of the Department of Corrective Services and close the loophole. 

 
The Liberals-Nationals are committed to upholding the rule of law, and it is horrifying to us that 
prisoners in this situation may well be able to recover damages. Accordingly, we are prepared to 
provide bipartisan support for the bill, but I wish to address a few matters. In favour of the bill, it is 
argued that this legislation simply clarifies a power in the commissioner that has previously been 
exercised and that it is not an attempt to introduce a new power. Further, it is suggested that the 
bill will avoid future lawsuits and class action suits based on the decision in the Sleiman and 
Hamzy case. These two criminals seem to be extraordinarily manipulative and clearly have not 
stopped committing crime whilst in prison. I gather that a charge is still outstanding against one of 
them, in relation to the supply of large quantities of drugs. The legislation also appears necessary 
to negate these two prisoners' ongoing campaign, as it seems, against the Department of 
Corrective Services, and will assist to frustrate their ongoing criminal activities. 
 
I and other members of the Liberals-Nationals have some concerns about the legislation, as do 
many members of the community. In anticipation of the legislation being introduced a constituent 
of mine and others have been expressed concern that the distinction between the meaning of the 
words "segregation" and "separation" is being blurred. On this basis I believe the bill is being 
rushed through the Parliament. The Government should have covered all these matters in its 2008 
bill. In 2008 this Parliament passed the Crimes (Administration of Sentences) Amendment Bill 
2008, which created a new class of inmate, described as "extreme high risk restricted". That bill 
was specifically aimed at the prisoners Sleiman and Hamzy—and no doubt others. The provisions 
were intended to place heavy restrictions on the worst of the worst. That bill passed through the 
Parliament on 8 December 2008. 
 
One might say: That is in the past. What does a 2008 bill have to do with a decision handed down 



in April 2009? The problem is that on 11 December 2007 Mr Hamzy was given leave by her 
honour Justice Bell, now of the High Court, to bring proceedings against the Department of 
Corrective Services over very similar issues, if not identical issues, to those that are the subject of 
the current bill. On 1 July 2008—again, before December 2008 when the House passed the initial 
legislation—Justice Hall gave Mr Sleiman similar leave to bring an action against the 
Commissioner of Corrective Services. In each case the applicants sought declaratory relief. I think 
it was alleged in each case that the conditions of custody amounted to segregated custody and 
that that was unlawful, which was largely the issue before Justice Adams. The big difference, 
however, is that Mr Sleiman and Mr Hamzy are now asking for damages. 
 
It would be horrendous if serious criminals who have been convicted and sentenced for murder 
and other serious crimes and who have misbehaved in the prison system to the extent, apparently, 
that Sleiman and Hamzy misbehaved received an award of damages. It is alleged that, in the case 
of one of them, over 19,000 telephone intercept calls had been made, that it appeared he was 
running a business as a drug dealer, and that hundreds of thousands of dollars worth of drugs 
were being supplied each month at his behest. Admittedly, no-one wants that sort of person to be 
given damages, or to have the opportunity to get damages. 
 
The Government had an opportunity to widen the scope of the 2008 bill it was passed, with the 
Opposition not opposing the bill, to include these sorts of cases. The Government had the cases 
which I have referred already against it and leave had been granted against it. Is the Government 
simply trying to stop prisoners recovering damages, or is it trying to stop prisoners seeking orders 
for declaration of right? It does not seem to be clear. Nevertheless, despite all these problems, we 
think the community would be horrified at the thought of taxpayers' money being awarded to 
criminals in circumstances such as this. Accordingly, the Opposition does not oppose the bill. 
 
Ms CHERIE BURTON (Kogarah) [4.37 p.m.]: I speak in support of the Crimes (Administration of 
Sentences) Amendment Bill 2009, which amends the Crimes (Administration of Sentences) Act 
1999. The Crimes (Administration of Sentences) Act 1999 is the principal Act which governs the 
administration of sentences in New South Wales. The bill confirms legislative intention with respect 
to existing practices within the prisons system for the care, control and management of inmates. 
The amendments in the bill make it clear that nothing in the Crimes (Administration of Sentences) 
Act 1999 requires the placement or conditions of custody of inmates to be the same for all 
inmates, and makes it abundantly clear that a decision to separate an inmate from other inmates 
does not constitute segregated custody of that inmate.  
 
Segregated custody is an established process involving the Commissioner of Corrective Services 
directing that an inmate be held in segregated custody if the commissioner is of the opinion that 
association of the inmate with other inmates constitutes, or is likely to constitute, a threat to the 
personal safety of any other person, the security of a correctional centre, or good order and 
discipline within a correctional centre. This process, which includes appropriate review 
mechanisms and reporting systems, is an important method of managing the behaviour of inmates 
in our prisons. As part of a segregated custody direction, restrictions may be imposed on an 
inmate regarding association with other inmates, the number of hours they are confined to their 
cell, their access to telephones, and their ability to work in industries. However, these types of 
conditions are not restricted to the management of inmates on a segregated custody direction.  
 
The Department of Corrective Services needs to be able to vary the condition of custody for 
different inmates. This includes management and security arrangements with respect to the 
association of inmates in the same correctional centre. 
<23> 
Therefore, the amendments in this bill confirm that inmates or groups of inmates may be held 
separately from other inmates in a correctional centre for the purpose of the care, control or 
management of the inmate or group of inmates. It is, of course, a well-grounded principle in New 
South Wales penal law that inmates may be separated and managed according to their needs. 
These needs may relate to a range of factors such as an inmate being assessed as requiring 
participation in a particular program, an inmate having an intellectual or physical disability or a 
medical condition, or simply an inmate being divided on the basis of gender. I welcome the 
Government's quick action in moving to reinforce these distinctions and the existing right of the 
Commissioner of Corrective Services to manage inmates in the appropriate way. Without these 
amendments the ability of the Department of Corrective Services to operate our prisons in the 
most efficient and effective manner would be threatened. I commend the bill to the House. 
 
Mr BARRY COLLIER (Miranda—Parliamentary Secretary) [4.40 p.m.], in reply: I thank the 
member for Epping and the member for Kogarah for their contributions to the debate. The member 



for Epping, who led on behalf of the Opposition, indicated that he did not oppose the bill. He raised 
a number of points in relation to the 2008 legislation, which created a new designation of extreme 
high risk restricted. A "designation" is distinct from a "classification"; a designation is a 
management system for inmates. Those amendments did not relate to segregated custody. In 
relation to the blurring of separation and segregation, I can advise the House that this bill makes 
no changes to the segregated custody provisions of the Crimes (Administration of Sentences) Act 
1999. Rather, the bill merely confirms the intent of existing legislation. 
 
In relation to the urgency of the bill, the amendments are necessary following a recent application 
by two inmates to the Supreme Court, as the member for Epping said. On 24 April 2009 Justice 
Adams gave two inmates leave to proceed under the Felons (Civil Proceedings) Act 1981 because 
he was persuaded on the facts before him that "there is an arguable case in law for the awarding 
of damages for unlawful imprisonment" in respect of the two inmates' conditions of custody. These 
were interlocutory proceedings. However, given that the matter will proceed, the Government 
considers that this bill is now necessary to confirm the intent of existing legislation and make it 
abundantly clear that the conditions of custody for all inmates are not and do not need to be 
identical or equivalent. The bill reinforces the right of the Commissioner of Corrective Services to 
manage inmates in the appropriate way. 
 
As I said, the bill is necessary as a result of the Supreme Court case. It has not been introduced to 
make a declaration; rather, it relates to present damages being sought. If the inmates' substantive 
case under the Felons (Civil Proceedings) Act 1981 is successful damages may be awarded at 
significant cost to the State of New South Wales. If damages are awarded to these two inmates 
the floodgates may be opened to every other inmate who has ever been held in any circumstance 
where his or her ability to freely associate has been curtailed—for example, a specific correctional 
management program—from making a claim against the State of New South Wales. The Crimes 
(Administration of Sentences) Bill is necessary to confirm the intent of existing legislation and 
make it abundantly clear that the conditions of custody for all inmates are not and do not need to 
be identical or equivalent. The bill reinforces the existing right of the Commissioner of Corrective 
Services to manage inmates in the most appropriate way. I commend the bill to the House. 
 
Question—That this bill be now agreed to in principle—put and resolved in the affirmative. 
 
Motion agreed to. 
 
Bill agreed to in principle. 

Passing of the Bill 
 
Bill declared passed and transmitted to the Legislative Council with a message seeking its 
concurrence in the bill. 
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CRIMES (ADMINISTRATION OF SENTENCES) AMENDMENT BILL 2009 
Second Reading 

 
The Hon. JOHN ROBERTSON (Minister for Corrective Services, Minister for Public Sector 
Reform, and Special Minister of State) [11.45 p.m.]: I move: 

That this bill be now read a second time. 

I seek leave to have the second reading speech incorporated in Hansard. 
 
Leave granted. 
 
The Government is pleased to introduce the Crimes (Administration of Sentences) Amendment Bill 
2009, which amends the Crimes (Administration of Sentences) Act 1999, which I will hereafter 
refer to as the Act. This bill confirms current arrangements within the New South Wales 
correctional system for, firstly, the care, control and management of inmates in connection with the 
designation of inmates for the management of security and other risks; and, secondly, the 



separation of inmates from other inmates in a correctional centre. The amendments in the bill 
make it clear that nothing in the Act requires the placement or conditions of custody of inmates to 
be the same for all inmates. Further, it makes it clear that a decision to separate an inmate from 
other inmates does not constitute segregated custody of that inmate. This bill gives the 
Department of Corrective Services greater certainty in regards to how it can operate, it confirms 
the current capacity of the commissioner to manage the correctional system and it confirms that 
the commissioner is justified in using different conditions of custody to ensure inmates in that 
system are appropriately managed.  
 
Given the variety of reasons that inmates commit crimes and the varying nature of the crimes they 
commit, each inmate must be treated differently to ensure the good order, management and 
security of our correctional system. There are necessary distinctions between classification and 
designation of inmates and management regimes, compared with segregated custody directions 
and separation of inmates for management purposes. A recent case in the Supreme Court has 
necessitated the need to introduce this bill to reinforce those distinctions and the existing right of 
the Commissioner of Corrective Services to manage inmates in the appropriate way. This bill is 
necessary to confirm the intent of existing legislation and to make it abundantly clear that the 
conditions for custody for all inmates are not, and do not need to be, identical or equivalent. 
 
I turn now to the provisions of the bill. Schedule 1 [1] confirms current arrangements in that the 
conditions of custody of inmates may vary for different inmates, including with respect to 
association of inmates in the same correctional centre. The amendment confirms that inmates or 
groups of inmates may be held separately from other inmates in a correctional centre for the 
purposes of the care, control or management of a specific inmate or group of inmates. Any such 
separation may arise from a requirement of the Act or its regulation, the classification or 
designation of the inmates, any program undertaken by the inmates or any intensive monitoring 
required of the inmates. 
 
The amendment also confirms that inmates may be held separately from other inmates without the 
making of a segregated custody direction. There are two important concepts that need to be 
distinguished in modern correctional management. They are "segregated custody" and 
"separation" of inmates. Segregated custody is the process whereby the commissioner may direct 
that an inmate be held in segregated custody if of the opinion that association of the inmate with 
other inmates constitutes, or is likely to constitute, a threat to the personal safety of any other 
person, the security of a correctional centre, or the good order and discipline within a correctional 
centre. 
 
Such a direction is often made as a result of an explicit, exhibited behaviour by an inmate—for 
example, an assault on a fellow inmate or member of staff. Segregated custody is not a 
punishment. It is used where there are no other means of managing the inmate. The Act provides 
for an independent system of review of segregated custody directions at specified time frames. As 
part of the daily management of inmates subjected to a segregated custody direction, there may 
be restrictions imposed on an inmate regarding, for example, association with other inmates, the 
number of hours confined to the cell, access to telephones and the ability to work in industries. In 
the New South Wales correctional system, such management restrictions are not limited to 
inmates subject to a segregated custody direction.  
 
Other inmates who are not subject to such a direction may also be subject to constraints or 
restrictions regarding association with other inmates, the number of hours confined to a cell, 
access to telephones and the ability to work in industries. For example, an inmate undertaking a 
specific program, such as the Custody Based Intensive Treatment Program for Sex Offenders, will 
be located in a closed wing or unit in a correctional centre, and will be able to associate only with 
inmates undertaking that specific program. A similar situation prevails for inmates subject to a 
compulsory drug treatment order. These inmates are only located in the Compulsory Drug 
Treatment Correctional Centre at Parklea. While on stage one of that program, they are prohibited 
from having any visitors and can only associate with a tightly controlled group of other inmates with 
similar orders.  
 
The Department of Corrective Services also has to deal with inmates who form inmate factions 
within the system. These inmate factions have the potential to become what the commissioner 
describes as security threat groups. Once organised, the individual activities of such groups and 
the fall-out from the rivalries that can arise between them, can pose a real threat to the safety of 
staff, other inmates and the security of correctional centres. Therefore, for some years now the 
department has operated the Security Threat Group Intervention Program, which seeks to address 
the offending behaviour of inmates in these groups. It is a well-grounded principle in New South 



Wales penal law that inmates may be separated and managed according to their needs—whether, 
for example, the separation is for the purpose of addressing the inmate's criminogenic needs by 
way of programs and services, owing to an inmate's intellectual or physical disability, a medical 
condition or simply on the basis of gender.  
 
Some basic examples of this fundamental tenet may be found in the Crimes (Administration of 
Sentences) Regulation 2008—for instance, clause 30, which provides for the separation of classes 
of inmates; clause 31, which provides for the separation of inmates on the basis of their sex; 
clause 32, which provides for the separation of inmates found or suspected to be in an infectious 
or verminous condition from other inmates; and chapter 2, part 2.2, which relates to the case 
management and classification of inmates. The Department of Corrective Services is the lead 
agency for State Plan priority R2—that is, reducing re-offending. It has responsibility for reducing 
the levels of re-offending by 10 per cent over a 10-year period. 
 
The department's mission is to "Manage offenders in a safe, secure and humane manner and 
reduce risks of re-offending" and its vision is to "Contribute to a safer community through quality 
correctional services". The department uses a variety of strategies to achieve its mission and 
vision, and to work towards achieving the State Plan target. One such strategy is the development 
and implementation of case plans addressing the criminogenic needs of offenders. A range of 
behavioural programs and services addressing offending behaviour are encouraged for those 
inmates where an assessment indicates that they should be undertaken. Programs may target, for 
example, attitudes, behaviours and cognitions which are supportive of crime or indicative of 
psychopathy and other anti-social behaviours and attitudes; drug and alcohol abuse; development 
of victim empathy by sex offenders; and/or anger and violence management. 
 
The types of programs an inmate may be placed in, or encouraged to participate in, and the extent 
of that participation will be determined, in part, by the inmate's level of risk of re-offending. 
Participation in some programs will inevitably entail separation from mainstream living conditions 
and attendant restrictions and limitations on daily routines in correctional centres and specified 
placements. The need for this bill arises from the fact that the conditions of custody for all inmates 
cannot be the same, nor do they need to be, and the possibility that there may be some 
misunderstanding of the distinction between the separation of inmates and the segregated custody 
of inmates. 
 
The separation of inmates and different conditions of custody is a fundamental tenet of modern 
penology and offender and correctional centre management. The ambit of the Act and its 
regulation are indicative of this. Hence, the bill amends the Act to confirm the current 
arrangement—namely, that the conditions of custody of inmates need not be the same for all 
inmates. The bill makes it clear that the conditions of custody of inmates may vary, including with 
respect to association with other inmates, whether on the basis of classification or designation of 
the inmate, or otherwise. The amendment ensures that anything previously done or omitted that 
would have been validly done or omitted had the amendment been in force at that time is taken to 
have been validly done or omitted. 
 
Schedule 1 [2] confirms that the regulation may make further provision for the designation of 
inmates for the management of security or other risks. There is already a general regulation-
making power contained in section 271 of the Crimes (Administration of Sentences) Act with 
respect to any matter. However, for the sake of being prudent and in order to be consistent with 
section 79, which provides for some specific regulation-making powers with respect to full-time 
imprisonment, subsection (c1) is being inserted into the Crimes (Administration of Sentences) Act. 
Schedule 1 [3] enables savings and transitional regulations to be made as a consequence of the 
enactment of the proposed Act. I commend the bill to the House. 
 
The Hon. DAVID CLARKE [11.45 a.m.]: The object of the Crimes (Administration of Sentences) 
Amendment Bill 2009 is to confirm current arrangements for the care, control and management of 
inmates in connection with the designation of inmates for the management of security and other 
risks, and the separation of inmates from other inmates in a conventional centre. The Opposition 
does not oppose this bill. Specifically, the bill amends the Crimes (Administration of Sentences) 
Act 1999 to confirm that inmates or groups of inmates may be held separately from other inmates 
in a correctional centre for the care, control or management of the inmates or groups of inmates. 
The amendment also confirms that inmates may be held separately from other inmates without the 
making of a segregated custody direction. It further confirms that nothing in the Act requires the 
conditions of custody of inmates to be the same for all inmates in the same correctional centre or 
of the same classification or designation, including conditions with respect to association with other 
inmates. 



 
The amendments are retrospective and ensure that anything previously done or omitted that would 
have been validly done or omitted had the amendment been in force at that time is taken to have 
been validly done or omitted. In effect, the bill confirms that inmates can be segregated at the 
discretion of the commissioner. The bill arises as a result of a recent adverse Supreme Court 
finding in the case of Sleiman & Hamzy v The Commissioner for Corrective Services. The 
background to that adverse finding stems from the activities in prison of convicted criminals 
Bassam Hamzy and Emad Sleiman. In answer to a question asked of him in another place last 
Thursday, Premier Nathan Rees advised that both men had continued to breach the law once they 
were jailed. The Premier advised that they had illegally concealed a mobile phone in their cells and 
used it to organise drug deals on the outside. The Premier informed Parliament that as well as 
recruiting fellow inmates for Islamic jihad, Hamzy made some 19,000 calls from jail, coordinating a 
drug operation worth a quarter of a million dollars a week. He said: 

Few prisoners have been more disruptive to the good order of the New South Wales correctional system 
than Sleiman and Hamzy. 

He added: 
The House would not be surprised to learn that these men have been separated within the correctional 
system to prevent their illicit activities and to stop other prisoners being dragged into their web of crime 
and deceit. No reasonable person would doubt that the Department of Corrective Services is justified in 
using different conditions of custody to ensure these men are appropriately contained and that the jails 
they are in, in turn, are properly run. 

But Hamzy is no reasonable person. This drug-dealing murderer and his sidekick Sleiman have had the 
gall to attempt to sue the New South Wales Corrective Services commissioner over their placements in 
jail. Both prisoners are seeking damages from the State of New South Wales and under the law as it 
currently stands they may succeed. 

<48> 
The Premier went on to indicate that a loophole may well have been found in the law. He said: 

This case turns on what most people would regard as a technicality—the distinction between two 
different concepts of inmate management, namely segregated custody and separation. Segregated 
custody is a legal process allowing inmates to be formally ordered into segregation if they pose a risk to 
the safety of other persons or to the security and good order of the correctional centre. Separation, by 
contrast, is part of the normal day-to-day management of prisons, which may require constraints or 
restrictions regarding association with other inmates, the number of hours confined to their cell, access 
to telephones, the ability to work in prison jobs and so on. 
 
Hamzy and Sleiman argued that they were separated from the mainstream prison population without a 
formal segregated custody order being made. Therefore, they claim that it is unlawful and they can sue 
for deprivation of liberty. Their case was given the green light to proceed in a judgement by the Supreme 
Court in April, which means that their lawsuit could come before the court soon. 

The Premier then went on to say: 
We will legislate to confirm the reasonable practices of the Department of Corrective Services and close 
the loophole. 

Most decent and reasonable people would agree with the comments of the Premier. Most decent 
and reasonable people would agree that convicted criminals engaged in the illegal prison activities 
of the two prisoners referred to by the Premier should not gain as a result of a possible loophole in 
the law. This is most certainly the view of the Opposition, and that is why we will not be opposing 
the bill. The bill makes clear that a decision to separate an inmate from other inmates does not 
constitute segregated custody. It clarifies a pre-existing power in the commissioner. The bill will 
avoid future lawsuits and class-action suits based on the findings in the case of Sleiman and 
Hamzy v The Commissioner for Corrective Services. The bill will help to close down the ongoing 
campaign of Sleiman and Hamzy to make a mockery of our justice system and it will preclude 
other convicted criminals held in our correctional facilities from doing the same. The Opposition 
does not oppose the Crimes (Administration of Sentences) Amendment Bill 2009. 
 
Ms SYLVIA HALE [11.51 p.m.]: The Greens oppose the Crimes (Administration of Sentences) 
Amendment Bill 2009. In particular, we object to the manner in which the bill has been pushed 
through both Houses in a single day via the suspension of standing and sessional orders. Usually 
the Government would give notice of the bill today, introduce it tomorrow and then let it lie on the 
table for five days before debating and voting on it. Instead, the bill is being rushed through on a 
single day to suit the tabloid law and order spin cycle of the Premier and the Opposition. It is 
particularly objectionable that the bill has been accompanied by a farrago of lies and 



misrepresentations by the Government. Especially outrageous were the remarks of the Premier on 
18 June in answer to a Dorothy Dixer from a backbencher about the Government's intention to 
introduce the bill. 
 
The Premier's remarks provoked a letter in response from the solicitor representing Emad 
Sleiman, a prisoner who has currently before the courts a claim against the Commissioner of the 
New South Wales Department of Corrective Services. Because the Premier's remarks received 
widespread publicity and because they have now been repeated and taken at face value by the 
Opposition, I believe it is appropriate to read into Hansard the response by the solicitors 
representing Emad Sleiman. They were, to put it mildly, absolutely dismayed and outraged by the 
Premier's remarks. The letter states: 

We act on behalf of Mr Emad Sleiman with respect to his claim in the Supreme Court of New South 
Wales against the Commissioner of the New South Wales Department of Corrective Services and the 
State of New South Wales, matter No 30032 of 2009.  

The letter then refers to the comments made by the Premier and proceeds to dissect those 
comments as follows:  

 
Premier Nathan Rees: "… The crimes and misdeeds of these men did not stop at the prison gate. 
Learning from their fate, they continued to breach the law once jailed." 
 
On our instructions, Mr Sleiman has not been convicted of any crimes since his imprisonment to date.  
 
Premier Nathan Rees: "…They concealed an illegal mobile phone in their cells and used it to organise 
drug deals on the outside". 
 
Mr Hamzy is currently facing charges in relation to this allegation. There is no "they".  
 
We are instructed our client has never been questioned or has faced charges in relation to allegations 
involving drug dealings on the outside or any type of drug dealing during the whole time that he has 
been imprisoned.  
 
Mr Sleiman has only ever learnt of this allegation for the first time through your own comments made on 
Thursday, 18 June, 2009.  
 
Premier Nathan Rees: "… Prison authorities believe that they are recruiting fellow inmates for Islamic 
jihad."  
 
Mr Sleiman learnt about this allegation through the media and we are instructed that our client has never 
been questioned nor has faced any charges for or in relation to this allegation during his whole time that 
he has been imprisoned.  
 
Further, Mr Sleiman was placed in Supermax in 2001 which was 7 years prior to Bassam Hamzy's 
current drug related charges and the Islamic Jihad allegation.  
 
Premier Nathan Rees: "… The House would not be surprised to learn that these men have been 
separated within the correctional system to prevent their illicit activities and to stop other prisoners being 
dragged into their web of crime and deceit".  
 
There is no such "web of crime and deceit".  
 
We are instructed that on the opening day of Supermax in or around June, 2001, the then Premier Bob 
Carr named Mr Sleiman and 4 or 5 other inmates as inmates that would be placed in Supermax. 
Approximately 5 months later Mr Sleiman was moved there. To say that Mr Sleiman was "separated 
within the correctional centre to prevent [his] illicit activities" … has no standing given the time that he 
was placed there and the time that these allegations were and are now being made.  
 
As you are aware, inmates can be kept separated by moving them to other correctional centres, and 
more importantly, the current legislation permits inmates to be kept isolated/separated/segregated 
lawfully pursuant to section 10 of the Crimes (Administration of Sentences) Act 1999 (New South 
Wales). This power was and still is available to the Commissioner. However, by placing Mr Sleiman and 
other inmates in Supermax, the inmates are denied the opportunity to appeal to an external panel or 
have reviewed the decision to be kept there that is ordinarily available under the Act. As such, the 
Commissioner has been able to do as he pleases without being open to any outside scrutiny. In our 
contention, there is no reason why the Commissioner cannot achieve his apparent purpose of keeping 
inmates separated from each other under the current legislation. Mr Sleiman's case is based on the fact 
that the Commissioner has avoided using the current legislation to deny them and other Supermax 
inmates any opportunity to be heard and to be potentially left there indefinitely in what he contends to be 
cruel, inhumane and torturous conditions. 
 



We should also add that Mr Sleiman is no longer in Supermax—he was released from there in August 
2008, 3 days prior to his Supreme Court matter being heard. As such, if there was concern of Mr 
Sleiman dragging other inmates " … into their web of crime and deceit …" as you stated in Parliament, 
he would not be in the main prison population today.  
 
Premier Nathan Rees: "… No reasonable person would doubt that the Department of Corrective 
Services is justified in using different conditions of custody to ensure these men are appropriately 
contained and that the jails they are in, in turn, are properly run".  
 
The legislation currently enables the Commissioner full power and authority to run the jails properly and 
keep inmates appropriately contained.  
 
Premier Nathan Rees: "… This case turns on what most people would regard as a technicality—the 
distinction between two different concepts of inmate management, namely segregated custody and 
separation. Segregated custody is a legal process allowing inmates to be formally ordered into 
segregation if they pose a risk. … Separation is part of the normal day-to-day management of prisons, 
which may require constraints or restrictions … and so on. …".  
 
It is not the case that the Supreme Court proceedings involve any such distinction. The legality of his 
"segregated custody" is the primary issue and, whether the State deliberately used the SuperMax prison 
as a "device" to avoid its lawful obligations. It has nothing to do with "separation" per se …  

<49> 
That is the letter from the solicitors representing Emad Sleiman and it asks the Premier for an 
apology, an admission of the complete distortion in his statement, but of course that has not been 
forthcoming.  
 
I now turn to the bill. Once again, the Government is legislating to sideline the courts. The 
Government has no respect for the separation of powers. Surely it is unnecessary to remind 
members that the Parliament's role is to make the laws, the Government's role is to administer the 
law, and the role of the courts is to ensure that, when administrative decisions are made, they are 
done so legally, fairly, consistently, rationally, and impartially. It is this issue that is central to the 
bill that we are considering tonight.  
 
On 24 April 2009, eight weeks ago, Justice Adams handed down his decision in Sleiman v 
Commissioner of Corrective Services [2009] NSWSC 304. In his decision Justice Adams held that 
the plaintiff, Emad Sleiman, had a right to sue, and observed that Sleiman's detention in the high-
risk management unit or Supermax at the Goulburn correctional facility might well be a "device for 
avoiding the requirements of the Act and depriving the prisoner of the rights given him by 
Parliament" and, if so, damages would be payable. The payment of damages, of course, would be 
dependent on Sleiman being able to demonstrate that the Commissioner for Corrective Services 
had deliberately avoided acting in accordance with the requirements of the Act, that is, the 
Commissioner had failed to act lawfully. What the bill does is to absolve the commissioner and the 
Government from what might be fairly characterised as deliberate and intentional illegality, and 
thereby shield them from the consequences of that illegality. It does this in proposed section 78 A 
(5), which provides:  

Anything done or omitted that could have been validly done or omitted if this section (and section 79 (c1) 
had been in force when it was done or omitted is taken to be, and always to have been, validly done or 
omitted.  

 
After all, what Sleiman is seeking is not a change in the existing law, but simply a declaration that 
the commissioner has failed to abide by the law. The availability or otherwise of damages, to my 
mind, is a secondary issue. The principal issue is whether one of the State's most powerful public 
servants, whose task it is to oversee the punishment of people who have failed to obey the law, 
had himself knowingly and deliberately connived to evade and disobey the law. This is an issue 
that should be determined by the courts; it goes to the heart of the very reasons we have courts—
to ensure that the law is applied legally, fairly, and consistently. Suffice it to say, if the 
commissioner's actions had been in clear conformity with the law, we would not be debating this 
bill tonight.  
 
Before the Government starts its usual dishonest tabloid attack of accusing the Greens of being 
soft on murderers, we acknowledge that the bill is indeed aimed at thwarting legal action 
undertaken by two convicted murderers, Emad Sleiman and Bassam Hamzy. They were caught, 
convicted, and are serving their sentences. But the crimes that landed them in jail are not the issue 
here tonight. The issue is what happens to people after they have been imprisoned. Are they to be 
stripped of all rights or are they to have recourse to the law when those few rights are violated? 



The former Chief Justice of the High Court of Australia, Murray Gleeson, said at a Sydney 
University law graduation ceremony in May 1999:  

Concern for human rights is most valuable when it reminds us of the need to protect the rights and 
interests of minority groups, the underprivileged, the unpopular, people whose legitimate concerns are at 
risk of being swept aside by a majority. An Australian barrister, and Prime Minister, Sir Robert Menzies, 
once wrote that a lawyer is never seen to better advantage than when representing a client against 
whom every man's hand is turned.  

 
Ten years before that he had written in an article titled "The Rule of Law and the Independence of 
the Judiciary":  

Those for whose rights we need to be zealous are the unpopular, those against campaigns of public 
vilification may be waged, those whose activities, even though lawful, are sought to be made the object 
of public disapproval.  

 
Clearly Sleiman, Hamzy and all inmates of the Supermax could be included among those minority 
groups whom Chief Justice Gleeson suggests are in special need of protection. The Crimes 
(Administration of Sentences) Act provides the rules to ensure that those protections are in place 
for the inmates of our prisons. The Act provides the commissioner and, by delegation, the 
governors of the State's correctional centres with very wide powers, including the power to place a 
prisoner in segregated custody. The Act requires that any such action be accompanied by a 
written segregated custody direction. Section 13 of the Act specifies that: 

A segregated or protective custody direction must be in writing and must include the grounds on which it 
is given.  

 
But what is happening in Goulburn and at the Supermax? The jail has a segregation unit housing 
those under segregated custody directions. It also has the high-risk management unit [HRMU] or 
the Supermax. The high-risk management unit operates as a de facto segregation unit because 
inmates in the segregation unit and in the high-risk management unit are treated in essentially the 
same manner. Although segregation is not defined in the Act, the Act does contain section 12, 
entitled "Effect of segregated or protective custody direction", which provides:  

 
(1) An inmate subject to a segregated or protective custody direction is to be detained:  

(a) in isolation from all other inmates, or  
 
(b) in association only with such other inmates as the Commissioner (or the general manager of 
the correctional centre in the exercise of the Commissioner's functions under section 10 or 11) 
may determine.  

 
Basically it authorises isolation, solitary isolation, or very restricted access to other inmates. An 
inmate, therefore, may be held in solitary confinement or in conditions tantamount to solitary 
confinement where only very restricted contact with other approved inmates is permitted.  
 
The commissioner or other authorised person determines whether segregated custody is required 
and issues a written directive to this effect outlining his reasons for that decision. After 14 days of 
continuous segregation, the decision may be subject to review by the Serious Offenders Review 
Council. Clearly this procedure, requiring reasons and a written direction, recognises that solitary 
confinement, or segregated custody, is an extreme measure to be used and reviewed to ensure 
that it is not abused by overzealous prison authorities. It is an absolutely crucial check to the 
otherwise untrammelled power of the commissioner or his delegates.  
 
At this point I think it is well worth reading some excerpts from an article that appeared in The New 
Yorker on 30 March 2009 entitled "Annals of Human Rights—Hellhole: The United States holds 
tens of thousands of inmates in long-term solitary confinement. Is this torture?" It is a very lengthy 
article, but I would like to quote a few relevant excerpts. One thing the article does is discuss the 
case of the former United States Republican presidential candidate Senator John McCain, and it 
states:  

"It's an awful thing, solitary", John McCain wrote of his five and a half years as a prisoner of war in 
Vietnam—more than two years of it spent in isolation in a fifteen-by-fifteen-foot cell, unable to 
communicate with other POWs except by tap code, secreted notes, or by speaking into an enamel cup 



pressed against the wall. "It crushes your spirit and weakens your resistance more effectively than any 
other form of mistreatment."  

 
<50>  

And this comes from a man who was beaten regularly, denied adequate medical treatment for two 
broken arms, a broken leg, and chronic dysentery; and tortured to the point of having an arm broken 
again. A U.S. military study of almost a hundred and fifty naval aviators returned from imprisonment in 
Vietnam, many of whom were treated even worse than McCain, reported that they found social isolation 
to be as torturous and agonizing as any physical abuse they suffered. 
 
And what happened to them was physical. EEG studies going back to the nineteen-sixties have shown 
diffuse slowing of brain waves in prisoners after a week or more of solitary confinement. In 1992, fifty-
seven prisoners of war, released after an average of six months in detention camps in the former 
Yugoslavia, were examined using EEG-like tests. The recordings revealed brain abnormalities months 
afterwards; the most severe were found in prisoners who had endured either head trauma sufficient to 
render them unconscious or, yes, solitary confinement. Without sustained social interaction, the human 
brain may become as impaired as one that has incurred a traumatic injury.  

 
McCain notes that in the United States of America as in Australia—or at least in New South 
Wales—the criteria for isolation of prisoners varied by State, but typically include not only violent 
infractions but also violation of prison rules or association with gang members. He said: 

The imposition of long-term isolation—which can be for months or years—is ultimately at the discretion 
of prison administrators.  

 
The article, in reference to the negative effects on broader society of solitary isolation, states: 

Craig Haney, a psychology professor at the University of California at Santa Cruz, received rare 
permission to study a hundred randomly selected inmates at California's Pelican Bay supermax, and 
noted a number of phenomena. First, after months or years of complete isolation, many prisoners "begin 
to lose the ability to initiate behaviour of any kind—to organize their own lives around activity and 
purpose", he writes. "Chronic apathy, lethargy, depression and despair often result … In extreme cases, 
prisoners may literally stop behaving," becoming essentially catatonic. 
 
Second, almost ninety per cent of these prisoners had difficulties with "irrational anger," compared with 
just three per cent of the general population. Hainey attributed this to the extreme restriction, the totality 
of control, and the extended absence of any opportunity for happiness or joy. Many prisoners in solitary 
become consumed with revenge fantasies ...  

But, after years of isolation, many prisoners change in another way that Haney observed. They begin to 
see themselves primarily as combatants in the world, people whose identity is rooted in thwarting prison 
control. 
 
As Haney observed in a review of research findings, prisoners in solitary confinement must be able to 
withstand the experience in order to be allowed to return to the highly social world of mainline prison or 
free society. Perversely, then, the prisoners who can't handle profound isolation are the ones who are 
forced to remain in it. "And those who have adapted," Haney writes, "are prime candidates for release to 
a social world to which they maybe incapable of ever fully adjusting."  

 
But what of prisoners in the high-risk management unit [HRMU]. Because they are not in the 
SuperMax as a result of a written segregation directive, they have no right of appeal to the Serious 
Offenders Review Council no matter how long they have been in solitary isolation or its equivalent. 
Because they are not officially in segregation, they have no right to appeal against that 
segregation. Indeed, they are in the quintessential catch-22 situation. What is it like to be in the 
SuperMax? I have an affidavit from Emad Sleiman sworn on 1 May 2008, the accuracy of which 
has not been challenged by anyone. I will read onto the record a few of the points made in that 
affidavit. It states: 

Upon my arrival to Unit 7, [within the SuperMax] the following occurred to me: 
 
Absolutely all of my belongings were taken from me including underwear, socks and my watch; 

He was just left naked. The affidavit continues: 
There was nothing more than a cell, blanket and mattress; 
 
I was forbidden from buying anything for approximately 2 weeks; 
 



I had boxed visits; 
 
No human contact with other inmates—the only contact was with officers; 
 
1 personal phone call a week; 
 
no buy-ups; 
 
no hilal food—I was on bread, fruit and vegetables. 

He then talks about No. 7 unit. The affidavit continues: 
The first is known as 7 Unit. 7 Unit is used for segregating inmates and also used for more extreme 
isolation of inmates. It is used as a reception area for new arrivals into HRMU for the purpose of 
separating them from not only the mainstream population, but also from all other inmates within the 
HRMU. Upon arrival, the prison officials refer to it as the "Assessment Period". Inmates are totally 
stripped of everything to the most trivial items including socks and underwear. 
 
… 
 
After 7 Unit, I was then moved to 9 Unit which I have observed to be the same procedure used for all 
other HRMU inmates. While in 9 Unit, inmate may or may not be on a "segregated custody" direction 
under the Crimes (Administration of Sentencing) Act 1999 (NSW). In any case, the experience is fairly 
the same except that you can use the yard and can put in an association form which I will describe later 
in this statement. 
 
… 
 
All cells and day rooms are only accessible to fresh air when the rear cell door is open allowing access 
to the back exercise yard and letting in fresh air. When the door is closed, no air comes in. The door 
opens from 9 am until about 2 pm. We get 5 hours fresh air maximum a day but during lock in, which is 
1 to 2 days a week, there is no fresh air whatsoever. 

He is talking about unit 7 again. It continues: 
I did not know that an inmate, Malcolm Baker, had been there for a year until he was let out to sweep 
floors. 
 
… 
 
In relation to HRMU inmates, the SORC does not override a decision made by the Commissioner and 
thus ultimately, the inmate has no rights of review of HRMU before the SORC. Further the HRMU is 
viewed as a program and, from the defendant's Department's perspective does not officially for under 
the Crimes (Administration and Sentencing) Act as Segregation. It is referred to as a program. Thus, the 
inmates are treated exactly the same as the Segregated inmates under a different label and without any 
overlooking authority to review the decisions made by officers. 

And further: 
In summary, in comparison to the main, HRMU inmates are extremely oppressed and are divested of 
personal property and belongings, have limited room to move, no access to other inmates (unless one is 
approved), cannot use the phone at will, have extreme restrictions they do not have in the main. 
Segregated inmates have more freedom because they are not divested of all their belongings and are 
not treated to the same extreme as HRMU inmates. 
 
From my personal experience I have noticed that HRMU attempts to dispossess and oppress and use 
complete sensory deprivation tactic for the purpose of forcing inmates to act like puppets to get rewards, 
being their own personal property that they would ordinarily be entitled to elsewhere. 
 
Further, I can say that I consider the whole of HRMU is an unofficial Segregation unit. I would call the 
actual Segregation unit a dream compared to the HRMU. 

With regard to lock-ins Sleiman states: 
Lock-ins mean you are confined to your cell and nothing else. 
 
There are about 4 and 4½ lock-ins per month. One lock-in is equivalent to 41-42 hours of cell 
confinement. One lock-in means you are confined usually from 2.30 pm until 8.45am the next morning 
plus an additional 24 hrs. 

<51>  
Often a lock-in is extended for two days continuously. There have been 3 days on some occasions. At 
one point in 2007, there were five lock-ins in a week. 



 
During lock-ins, inmates do not have any natural air flow whatsoever during that whole period of time as 
there are no windows or grilles. Often the power stops on the air conditioner which means no artificial air 
is flowing. 
 
… 
 
An ongoing issue since my arrival in the HRMU is that officers always read all our mail including strictly 
confidential legal mail. They always listen to our conversations too. I know this because often I speak or 
receive correspondence from my lawyers. An example is that after I received a letter from my lawyers 
regarding the preparation of these proceedings in 2007, the next day, the officers said to me: "tell your 
lawyers to stop wasting their time as we will be relying on Section 26 of the Act" which was a matter that 
was raised in relation to legal issues my lawyers would have raised with me. I have also been informed 
that mail is unsealed that is outgoing. The officers do not re-seal the mail and I learn from the recipient 
that the mail was opened upon receipt. 

 
In summary, he says: 

Generally, other issues I am subjected to in the HRMU include: 
 
· Denial of education other than the lifestyle programs that I have completed and received certification 
for. There are no further programs or education offered to me. 
· Denied computer access; 
· Denied exercise equipment access; 
· Regulated art work only once a certain level is achieved; 
· Breach of confidentiality of medical records as the doctor discusses an inmate's medical file with 
officers; 
· Constant psychological games that are used to inflict mental torture on inmates; 
· There are no HRMU official rules and regulations that officers follow—it is just made up from day to day 
generally; 
· Inmates are refused items that they are ordinarily entitled legally to; 
· Inmates are denied access to government departments to lodge formal complaints with the exception 
of the Ombudsman who I believe act in the interests of the Gaol officers; 
· The psychiatrist does not act in the interest of inmates—he acts in the interest of the officers. 

That is only part— 
 
The Hon. John Robertson: One day you are defending the prison officers; the next day getting 
stuck in. 
 
Ms SYLVIA HALE: What I am trying to do, Minister, is act in a fairly principled way. When I see a 
wrong is being committed I try to speak out against it. I think it is what most people normally would 
consider to be a desirable attitude to adopt. That means that when I believe the officers are being 
treated unjustly I say so. I think privatisation of the prisons would be a clear case in point. But 
where I see the prisoners also being subjected to a really inhumane procedure then I think it is 
appropriate to speak out. The common factor in this is not just the Minister but also the 
Commissioner for Corrective Services, because what the inquiry into privatisation of prisons has 
clearly shown is that the commissioner is incapable of managing the system. I believe these cases 
show the commissioner is also incapable of acting legally within the limits of the law. 
 
The Hon. John Robertson: That is what it is about, the commissioner, because you don't like 
him. 
 
Ms SYLVIA HALE: This is not about the commissioner; this is about the bill that is proposed here 
tonight and why the Greens believe it is absolutely unacceptable. I believe anyone with a skerrick 
of legal training would share those reservations. Even though they are segregated, HRMU inmates 
may not see another inmate for days and are often locked in their cells for 48 hours at a stretch, 
during which time they may not even see a prison officer. In essence, they are treated as if they 
are in segregated custody. Even the Government's own legal counsel, when arguing the matter in 
court, did not contest the fact that Sleiman was held in segregation without a written direction 
having been issued. As Justice Adams noted in his decision, Sleiman is not contesting the 
lawfulness of his confinement but the lawfulness of the nature of his confinement. 
 
The essence of Mr Sleiman's case is that his six-year placement in a prison within a prison, known 
as "SuperMax" at Goulburn Correctional Centre, constituted segregated custody within the 
meaning of sections 10 and 12 of the Crimes (Administration of Sentences) Act 1999. In this 
respect his case raises issues similar to those ventilated in Hamzy v Commissioner of Corrective 
Services [2007]. In that case Justice Bell, now a member of the High Court of Australia, discussed 



at [9] to [13] the relevant provisions of the Crimes (Administration of Sentences) Act 1999, which 
he refers to as "the Act". Justice Bell said this: 
 
Division 2 of Part 2 of the Act makes provision for the segregated custody of prisoners pursuant to 
a segregated custody direction. This is a regime that is distinct from the provisions in the 
regulations to the Act for the punishment of inmates for disciplinary infractions. 
Section 10(1) provides that the Commissioner may direct that an inmate be held in segregated 
custody if he is of the opinion that the association of the inmate with other inmates constitutes or is 
likely to constitute a threat to (a) the personal safety of any other person, (b) the security of a 
correctional centre or, (c) good order and discipline within a correctional centre. The general 
manager of a correctional centre may exercise the Commissioner's functions under s 10(1) in 
relation to the correctional centre and must notify the Commissioner of that fact and of the grounds 
on which the segregated custody direction was given. 
Section 12 (1) provides that an inmate, subject to a segregated custody direction, is to be detained 
in isolation from all other inmates or in association only with such other inmates as the 
Commissioner (or General Manager of the correctional centre in the exercise of the 
Commissioner's functions under sections 10 or 11) may determine. 
A regime for the review of segregated custody directions is provided by s 16 of the Act. The 
General Manager of a correctional centre where an inmate is held in segregated custody must 
submit a report about the segregated custody direction to the Commissioner within14 days after 
the date [on which the direction] is given. Within 7 days after receipt of the report the 
Commissioner is required to review the segregated custody direction and either [make] or confirm 
it. In the event that the Commissioner confirms the order he may amend its terms. 
If the direction is confirmed the General Manager of the correctional centre in which the inmate is 
held subject to the direction must submit a further report about the direction to the Commissioner 
within three months and within each subsequent period of three months after this period. Within 7 
days after each occasion on which the Commissioner receives any further report he must review 
the segregated custody direction. 
 
In addition to the above regime, section 16 of the Act provides for a formal written report with 
reasons to be made to the Minister if the prisoner is to be detained in segregated detention for 
more than six months at a time. Significantly, an inmate who is subject to segregated custody for 
more than 14 days has the right under section 19 to independent merits review by the Serious 
Offenders Review Council, which is constituted by section 195 of the Act. 
 
In the Act as it stands there are clear checks and balances. If you are going to take the extreme 
step of placing someone in solitary confinement with all the potential damage to that person that 
that entails then the law as it stands says there are certain procedures that must be observed. I 
think that is a fit and proper process. Of course, this bill is attempting to dispense with that process 
and those appropriate steps. It attempts to dispense with the protections that are put there 
specifically to prevent solitary confinement being used as an additional and inappropriate 
punishment for prisoners. 
<52> 
Sleiman was placed in the high risk management unit of Goulburn Correction Centre in December 
2001. At that time he was classified as category A2. The inmate category refers to the risk level, 
and the regulations spell out the sorts of security arrangements in terms of physical barriers that 
are applicable to each category. In March 2001 he was categorised as A1. Although there were 
some disciplinary problems, he was not charged with any offences. While in the high risk 
management unit, Sleiman was allowed to associate only with other prisoners as approved by the 
commissioner and, for some periods, with no other inmates at all. This circumstance indicates that 
Sleiman was in fact in segregated custody as the regime to which he was subjected conformed to 
the requirements of section 12, "Effect of segregated or protective custody direction". Indeed, high 
risk management unit inmates, when applying for approval for limited association with other 
inmates, filled out the same inmate association application form as do inmates who were subject to 
an official segregation direction. Justice Adams summarised the central issue in Sleiman' s case 
as follows: 

Sleiman alleges that detention in the HRMU amounts to being segregated and, in the absence of a 
segregation direction under s10 of the Act, his being so detained is unlawful. 

 
An indication of the arbitrary nature of Sleiman's classification and placement in the high risk 
management unit is that, within three days of his legal action coming on for final hearing in the 
Supreme Court, he was removed from the high risk management unit and returned to the main 
section of the maximum security prison. Justice Adams made these observations in his decision in 
Sleiman's case in April 2009: 



… it is necessary, in the interests of society, to imprison, sometimes for long periods and sometimes in 
segregation, some persons who break the law. But the courts must insist that even that restriction of 
liberty—as justifiable as it may be—cannot occur unless and cannot go one inch further than the law 
strictly permits …  
 
So far as prisons are concerned, the Parliament has instituted a structure of laws to govern the 
responsibilities of those to whom is delegated the custodianship of prisoners of the State. They are 
given great power and considerable freedom of action. But it is not untrammelled …  
 
Having regard to the exceptional character of segregated custody so far as the well being of the prisoner 
is concerned and the unique regime instituted by the Parliament as a safeguard, it is obvious that 
compliance with its requirements is no mere matter of legal technicality but of fundamental importance. 
To place a prisoner in segregation without such compliance and set at nought the safeguards of the Act 
is a serious departure from the law. 

 
Clearly, the Government is unhappy with the decision of the court and is now attempting to prevent 
the case reaching its logical conclusion by legislating with retrospective effect. This, in itself, is bad 
enough, but there are other problems with the bill we have before us. The bill appears to conflate 
the concepts of "separation" with those of "segregation". No-one is arguing that certain inmates 
may not be separated from other inmates—for example, where they attempt to collude to 
intimidate another inmate or to engage in criminal activity jointly within a correctional facility. But 
segregation is different. 
 
Until today, before the introduction of the proposed changes in the Crimes (Administration of 
Sentences) Amendment Bill 2009, no other power in the Act would have expressly permitted the 
segregation of prisoners within the meaning of, and with the effect of, sections 10 and 12 of the 
Act. In the absence of such a power, holding prisoners under those conditions—that is, in total 
isolation or with the limited associations—was plainly not permissible. The 2009 bill attempts to 
alter this situation by introducing a new concept into the Act—namely that of "separation"—in 
proposed section 78A. The new concept is not defined in the Act, and the new provision does not 
make it clear exactly what it is intended to achieve. Dictionary definitions do not assist in 
ascertaining the correct meaning of the word. It is impossible to understand how the new section 
78A will sit with and be read with or construed with sections 10 and 12, which deal with segregated 
custody. For example, the Macquarie Dictionary online defines the word "separate" as follows: 

--verb (t) 1. to keep apart or divide, as by an intervening barrier, space, etc. 
 
2. to put apart; part: to separate persons fighting.  
 
3. to disconnect; disunite: to separate Church and State.  
 
4. to remove from personal association, as a married person.  
 
5. to part or divide (an assemblage, mass, compound, etc.) into individuals, components, or elements.  
 
6. Also, separate out. to take by such parting or dividing: separate metal from ore. 
 
--verb (i) 7. to draw or come apart; become disconnected or disengaged.  
 
8. to become parted from a mass or compound, as crystals.  
 
9. (of a married couple) to stop living together but without becoming divorced. 
 
--adjective 10. separated, disconnected, or disjoined.  
 
11. unconnected or distinct: two separate questions.  
 
12. being or standing apart; cut off from access: separate houses.  
 
13. existing or maintained independent! y: separate organisations.  
 
14. individual or particular: each separate item.  
 
--noun 15. (plural) articles of women's clothing that can be worn in combination with a variety of others, 
as matching or contrasting blouses, skirts, jumpers, etc.  
 
--phrase 16. separate from, to part company with; withdraw from personal association with.  



All of these concepts are conflicting in the Act, which refers to separation, solitary confinement and 
limited associations. Parliament should not be enacting new provisions that do not make their 
intent and operation plain and that are unable to be read meaningfully with the remainder of the 
Act. I received late today the following comment from the Bar Association:  

 
The New South Wales Bar Association opposes amendments aimed to legislatively determine the 
outcome of current Supreme Court proceedings involving the lawfulness of detention of certain prisoners 
in the High Risk Management Unit of the Goulburn Correctional Facility. The fact that the Government is 
seeking to enact retrospective legislation whilst the litigation in question is still pending is of deep 
concern. 
 
Regardless of the parties involved and the crimes they have been convicted of, the Association 
considers that this retrospective approach to overturn litigation currently on foot is unacceptable, 
particularly as the Association understands that the Government intends to pass the bill through both 
Houses of Parliament this week. 
 
The separation of powers between the Executive, the Legislature and the Judiciary becomes blurred 
when the State in its Executive capacity is a litigant to proceedings and in the face of an adverse 
outcome seeks to achieve success in that litigation not by an in independent determination by the 
judicial arm of the Government but instead by enacting retrospective legislation to achieve the same 
effect. The Government through its legislative role gets to "move the goal posts" whilst the litigation is 
still pending. It thereby utilises a power unavailable to the other party in the proceedings to gain an 
advantage for itself. 
 
The retrospective application of legislation to current proceedings is a major step and should be 
subjected to detailed consideration by the Parliament. Given that the relevant proceedings are next 
listed for hearing in September, the Association is strongly of the view that the legislation be subject to 
proper consultation, consideration and scrutiny before any decision is made that it be passed. 

<53> 
I can hear pained sighs from people who are becoming fatigued because it is now 12.40 a.m., but 
those sighs are nothing like the sighs that are coming from people who have been in solitary 
confinement on and off for seven years or more. 
 
[Interruption] 
 
I find that interjection absolutely objectionable. If we had concerns about Abu Ghraib and the 
treatment of prisoners by the United States of America we should hang our head in shame and be 
equally concerned about the way in which we treat our prisoners. What is the alternative? 
Sometimes it is argued that we have to take extraordinarily oppressive actions because that is the 
only way to put an end to violence and to criminal offending. I would like to read again from the 
article in the New Yorker dated 30 March 2009. In the article in the New Yorker the author asks 
whether there is an alternative to solitary confinement, or what amounts to solitary confinement, 
and the use of supermax prisons that have spread across the globe in the past 20 or 30 years. The 
article states: 

Is there an alternative? Consider what other countries do. Britain, for example, has had its share of 
serial killers, homicidal rapists, and prisoners who have taken hostages and repeatedly assaulted staff. 
The British also fought a seemingly unending war in Northern Ireland, which brought them hundreds of 
Irish Republican Army prisoners committed to violent resistance. The authorities resort to a harshly 
punitive approach to control, including, in the mid-seventies, extensive use of solitary confinement. But 
the violence in prisons remained unchanged, the costs were phenomenal (in the United States, they 
reach more than fifty thousand dollars a year per inmate), and the public outcry became intolerable. 
British authorities therefore looked for another approach. 
 
Beginning in the nineteen eighties, they gradually adopted a strategy that focused on preventing prison 
violence rather than on delivering an ever more brutal series of punishments for it. The approach starts 
with the simple observation that prisoners who are unmanageable in one setting often behave perfectly 
reasonably in another. This suggested that violence might, to a critical extent, be a function of the 
conditions of incarceration. The British noticed that the problem prisoners were usually people for whom 
avoiding humiliation and saving face were fundamental and instinctive. When conditions maximised 
humiliation and confrontation, every interaction escalated into a trial of strength. Violence became a 
predictable consequence. 
 
So the British decided to give their most dangerous prisoners more control, rather than less. They 
reduced isolation and offered them opportunities for work, education and special programming to 
increase social ties and skills. The prisoners were housed in small, stable units of fewer than ten people 
in individual cells, to avoid conditions of social chaos and unpredictability. In these reformed "Close 
Supervision Centres," prisoners could receive mental health treatment and earn rights for more exercise, 
more phone calls, "contact visits," and even access to cooking facilities. They were allowed to air 



grievances. And the Government set up an independent body of inspectors to track the results and 
enable adjustments based on the data. 
 
The results have been impressive. The use of long-term isolation in England is now negligible. In all of 
England there are now fewer prisoners in "extreme custody" than there are in the state of Maine. And 
the other countries of Europe have, with a similar focus on small units and violence prevention, achieved 
a similar outcome. 

 
I realise that no doubt it is desirable from the Government's perspective to show that it is getting 
tough on prisoners by denying them the bare modicum of rights that they possess. The 
Government and the Opposition clearly find that as being in their interests. However, I suggest it is 
not in the interests of a civilised and humane society. When dealing with prisoners and, in 
particular, when giving to the Commissioner of Corrective Services, as this bill proposes, virtually 
untrammelled power to order someone into solitary confinement or its equivalent—possibly for 
years on end with no right of review in the Act—it is possible for that action to be totally outside the 
scope of any source of appeal. I believe that to be fundamentally wrong and I find it thoroughly 
objectionable. For that reason the Greens oppose this bill. 
 
Ms LEE RHIANNON [12.45 a.m.]: The Government has sunk to a new low in rushing this 
retrospective Crimes (Administration of Sentences) Amendment Bill 2009 through the House. It will 
impact on a case, the outcome of which is still pending. That outcome will give even more power to 
Commissioner Ron Woodham to isolate prisoners with virtually no standards in place. Clearly, it 
will further undermine the tenets of our justice system and it will be another black day for this 
Parliament. Members of Parliament have witnessed many occasions when the basic tenets of our 
justice system have been unravelled—it is happening again tonight—when it is harder to be 
thorough in debate, and when we have had limited time to consider a bill. This has happened in 
only one day. 
 
That is where we stand and that is what we have seen from the Government, which is not 
surprising. Once again Opposition members are being faithful to that same agenda. Tonight 
Opposition members have given complete backing to this serious legislation, which demolishes the 
attempt by Mr Greg Smith, the shadow Attorney General, to carve out some new territory in 
handling justice issues. All members would remember the fine words we heard from Coalition 
members in January about rehabilitation and not engaging in the law and order auction. When it 
comes to managing justice issues, Opposition members are again working hard to sink to the 
same low level as Government members. We are back to the law and order stereotypes—they are 
present for us all to see. 
 
My colleague Ms Sylvia Hale detailed with great thoroughness the barbarity of this legislation. 
Tonight I wish to refer to the issue of retrospectivity. The Greens do not rule out retrospective 
legislation on all occasions, but when legislation is designed to intervene in a litigation process the 
alarm bells should ring. The alarm bells should be ringing loudly right now. Members should be 
aware that this bill allows the executive to dictate to the judiciary. Let us be clear: when the State in 
its executive capacity seeks to achieve success in litigation by enacting retrospective legislation 
there are serious implications for delivering justice. The New South Wales Bar Association 
summed up this disturbing development. My colleague Ms Sylvia Hale referred to some of its 
material, and I would like to add to it. It commented: 

It is incumbent upon the legislature to be extremely cautious in enacting any retrospective legislation 
because it affects the extant rights of individuals, particularly individuals who have already commenced 
litigation pursuant to a legislative regime given to them by this legislature. 

 
The Bar Association made a clear suggestion about what should happen with this legislation: 

The retrospective application of legislation to current proceedings is a major step and should be 
subjected to detailed consideration by the Parliament. Given that the relevant proceedings are next 
listed for hearing in September, the Association is strongly of the view that the legislation be subject to 
proper consultation, consideration and scrutiny before any decision is made that it be passed. 

<54> 
That sets it out very clearly. We have time before September for the Parliament to consider the bill 
in detail. Because of the long break, the way the Government conducts business, the Government 
does not want scrutiny or some other reason, the bill is being rushed through. There is no 
explanation for it being rushed through. It is unseemly and shines an alarming light on how the 
Government operates. The unanswered question in this debate is: Why does the Commissioner of 
Corrective Services, Ron Woodham, have so much power? Why has the Government rushed this 



legislation? The commissioner wants this legislation. It makes his job easier and gives him even 
more power, whilst removing basic appeal rights. 
 
This legislation is a dream come true for Commissioner Woodham. It allows the commissioner to 
isolate prisoners without being required to follow the rules of segregated custody. I believe the 
Minister interjected along the lines, "He's the commissioner. That is how he operates." We live in 
Australia in the twenty-first century. We have established standards. The Government should not 
erode standards. Tragically, already this new Minister is eroding standards. We must protect the 
public but we must not erode our justice system to do so. It has become common in recent times in 
the name of fighting criminals, bikies and terrorists for the Government, with the support of the 
faithful Opposition, to strip away basic rights. 
 
The Hon. Charlie Lynn: What do you think he should do? Have a love-in with them? 
 
Ms LEE RHIANNON: I acknowledge the insulting interjection of the member. Crude law and order 
politics are used to advance a cause time and again. These measures will not make the public any 
safer. They undermine the justice system and give power to a commissioner who already runs the 
corrective services system in a way that puts the Government under a grey cloud. We suspect 
whether the commissioner is doing his job properly. It is alarming when the law is changed to 
make action legal that was previously illegal. The member's interjection shows that there is not a 
sliver of difference between the Opposition and the Government. 
 
The commissioner ends up with great power. What does this all-powerful commissioner do? He 
chooses to avoid the current legislation so that he can deny Supermax inmates any opportunity to 
be heard and they are left indefinitely in inhumane conditions. The Minister has to set out a more 
detailed explanation as to how the Government has arrived at this point, how the Government can 
justify the legislation and why the bill is being rushed through. He cannot say it is because 
Parliament rises in a few days' time. That is not good enough when we are dealing with such a 
serious matter. The Minister also should respond to the issues raised by the New South Wales Bar 
Association. As we know, the Government has the numbers. When it introduces its law and order 
legislation it is already a done deal before this point in the debate. Although the hour is late these 
issues must be thoroughly discussed. I hope that the Minister deals with these issues in his 
speech in reply with the thoroughness that this serious but backward legislation warrants. 
 
Reverend the Hon. FRED NILE [12.53 p.m.]: The Christian Democratic Party supports the Crimes 
(Administration of Sentences) Amendment Bill 2009. The bill confirms current arrangements within 
the New South Wales correctional system for the care, control and management of inmates in 
connection with the designation of inmates for the management of security and other risks, and for 
the separation of inmates from other inmates in a correctional centre. In recent times we have 
seen a new development of very violent criminals—not only murderers, who are involved in the 
present case—who belong to Islamic groups. With their fanatical ideology they are very dangerous 
within the prison system. On the one hand, they intimidate other prisoners and, on the other, 
recruit other prisoners and form gangs within the prison. There is a battle who runs the prisons—
these violent criminals or the authorities who are appointed by the Government on behalf of the 
people to administer the prisons of New South Wales—in this case, Commissioner Woodham. 
 
I support the legislation, which is linked to a recent case in the Supreme Court in which two 
murderers have challenged the conditions of their custody in prison and sought compensation. 
Today I met with the prisoners' solicitor and barrister, who are being funded by the Government 
through legal aid to conduct the case. It is ridiculous that they have received legal aid funding. If 
they did not receive legal aid, the case would not have proceeded. This legislation is important for 
our prison system in this day and age. There are two important concepts that need to be 
distinguished in modern correctional management—segregated custody and the separation of 
inmates. Segregated custody is the process whereby the commissioner may direct that an inmate 
be held in segregated custody if he is of the opinion that association of the inmate with other 
inmates constitutes or is likely to constitute a threat to the personal safety of any other person, or 
the security of a correctional centre, or the good order and discipline within a correctional centre. 
Segregated custody is not a punishment. It is used where there are no other means of managing 
the inmate. This legislation makes these policies clear and should be supported by the House. 
 
The Hon. JOHN ROBERTSON (Minister for Corrective Services, Minister for Public Sector 
Reform, and Special Minister of State) [12.57 p.m.], in reply: I thank all honourable members for 
their contributions to the debate. Although I note the late hour, I will address points raised by 
members during the debate. Ms Sylvia Hale is obviously confused about the nature of segregated 
custody directions as opposed to the separation of inmates. This bill makes no amendments to the 



segregated custody provisions of the Crimes (Administration of Sentences) Act 1999. The Act's 
provisions relating to segregated custody directions, including those for the independent system of 
review of directions at specified time frames, will remain. I also remind Ms Sylvia Hale that 
segregated custody does not constitute solitary confinement. In fact, the Crimes (Administration of 
Sentences) Act and its regulations specifically prohibit solitary confinement as a punishment. 
Segregated custody is a management mechanism used by the commissioner, with an independent 
system of review at specified time frames. 
 
Ms Sylvia Hale's comments confuse the notion of solitary confinement, which, as I said, does not 
exist in New South Wales. Segregated custody and separation are an excellent demonstration of 
the need to clarify the intentions of the Crimes (Administration of Sentences) Act. That is why the 
Government has brought this legislation. The bill confirms that inmates may be held separately 
from other inmates in a correctional centre for the purposes of the care, control or management of 
a specific inmate or group of inmates. The concept of separation is already encapsulated in the 
Act. For example, male inmates are held separately from female inmates, maximum security 
inmates are held separately from minimum security inmates, remandees are held separately from 
convicted inmates, and inmates who are subject to a compulsory drug treatment correctional order 
are held separately from all other inmates. 
<55> 
Honourable members should not think that managing an inmate or group of inmates separately 
from other inmates or groups of inmates means they will be held in isolated custody. It just means 
that the conditions of custody of inmates who may be held separately from other inmates, whether 
on the basis of classification or designation of the inmate, or otherwise, may vary, including with 
respect to association with other inmates. 
 
Ms Rhiannon and Ms Hale gave quite a bit of commentary on Commissioner Woodham. Ms 
Rhiannon raised particularly the powers of the commissioner. Under section 232 of Act the 
commissioner already has very general powers: the care, direction, control and management of all 
correctional complexes, centres, periodic detention centres and residential facilities as well as the 
care, control and management of all offenders held in custody. This bill is not giving him any more 
power than he has already. Reference has been made to increases in violence and attacks on 
Commissioner Woodham. Let me be clear about the role Commissioner Woodham has played in 
his time as commissioner. Inmate-on-inmate assaults have declined dramatically in the period of 
time that Commissioner Ron Woodham has operated as head of our corrections system. Assaults 
by inmates on prison officers have reduced significantly since Ron Woodham has been in charge 
of our corrections system. 
 
This notion that somehow violence is increasing in our corrections system is just wrong. It is wrong 
for anybody to come in here and make out that somehow violence is on the increase in our prisons 
when clearly that is not the case. Ron Woodham has done a fantastic job in driving down assaults 
in those areas and also in implementing programs dealing with the rehabilitation of inmates to 
avoid recidivism. This man and this department are responsible under the Government's State 
Plan for a 10 per cent reduction in recidivism in New South Wales. The range of techniques or 
innovative programs he has put in place for indigenous inmates is a credit to Ron Woodham. It is 
completely wrong and inappropriate for people who have some pathological disdain for the 
commissioner to seek to discredit him and the role he has played and continues to play effectively 
within the New South Wales corrections system. 
 
The amendments in the bill are necessary following a recent application by two inmates, which has 
been referred to by a number of members tonight. The matter before Justice Adams on 24 April 
gave inmates leave to proceed under the Felons (Civil Proceedings) Act 1981 because he was 
persuaded by the alleged facts that an arguable case in law exists for the awarding of damages for 
unlawful imprisonment in respect of the conditions of custody of the two inmates. The 
Commissioner of Corrective Services was expecting that leave would not be granted for the case 
to proceed in the Supreme Court. Given that the matter will proceed, the Government considers 
that this bill now is necessary to confirm the intent of the existing legislation and to make it 
abundantly clear that the conditions for custody for all inmates are not and do not need to be 
identical or equivalent. 
 
The bill reinforces the existing rights of the Commissioner of Corrective Services to manage 
inmates appropriately. If the inmates' substantive case under the Felons (Civil Proceedings) Act 
1981 is successful, damages may be awarded. If damages are awarded, this will potentially open 
up the floodgates to every other inmate who has ever been held in any circumstances where his or 
her ability to freely associate has been curtailed—for example, under a specific correctional 
management program—from making a claim in New South Wales. The risk of damages is quite 



large. We have made these amendments retrospective to put beyond doubt what the current 
Crimes (Administration of Sentences) Act 1999 and its regulations clearly indicate: the separation 
of inmates always has been a necessary part of modern penal law in New South Wales. The 
retrospective nature of the bill is necessary in that it confirms the intent of the existing legislation 
and makes it abundantly clear that the conditions of custody for all inmates are not and do not 
need to be identical or equivalent. I commend the bill to the House. 
 
Question—That this bill be now read a second time—put. 
 
The House divided. 

Ayes, 28 
Mr Ajaka 
Mr 
Catanzariti 
Mr Clarke 
Mr Colless 
Ms 
Cusack 
Ms Fazio 
Ms Ficarra 
Miss 
Gardiner 
Mr Gay 
Ms Griffin 

Mr Khan 
Mr Lynn 
Mr Mason-Cox 
Reverend Dr Moyes 
Reverend Nile 
Ms Parker 
Mrs Pavey 
Mr Pearce 
Mr Robertson 
Ms Robertson 

Mr Tsang 
Mr Veitch 
Ms Voltz 
Mr West 
Ms Westwood 
Ms Sharpe 
 
Tellers, 
Mr Donnelly 
Mr Harwin 

 
Noes, 4 

 Ms Hale 
Ms Rhiannon 
Tellers, 
Mr Cohen 
Dr Kaye 

 

Question resolved in the affirmative. 
 
Motion agreed to. 
 
Bill read a second time. 
 
Leave granted to proceed to the third reading of the bill forthwith. 

Third Reading 
 
Motion by the Hon. John Robertson agreed to: 

That this bill be now read a third time. 

 
Bill read a third time and returned to the Legislative Assembly without amendment. 
 
 


