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CRIMINAL ASSETS RECOVERY AMENDMENT BILL 2009 
 
Bill introduced on motion by Mr Michael Daley. 

Agreement in Principle 
 
Mr MICHAEL DALEY (Maroubra—Minister for Police, and Minister for Finance) [4.27 p.m.]: I 
move: 

That this bill be now agreed to in principle. 

 
I am pleased to introduce the Criminal Assets Recovery Amendment Bill 2009. This bill rectifies 
anomalies relating to restraining orders based on a recent decision by the High Court of Australia. 
It does this in two ways: by amending the Criminal Assets Recovery Amendment Act 1990 and by 
amending the Confiscation of Proceeds of Crime Act 1989. These amendments will ensure that 
the New South Wales Crime Commission can continue its excellent work in seizing the ill-gotten 
gains of serious and organised criminals. 
 
Currently under the Criminal Assets Recovery Amendment Act the New South Wales Crime 
Commission may apply to the Supreme Court for an order to prevent persons or entities subject to 
possible future confiscation orders from disposing of their property before the substantive 
confiscation matter can be determined. This order is known as a restraining order and is also 
referred to as a freezing order as it freezes assets. This application is heard ex parte—that is, 
without the respondent to the application present. The Crime Commission may then proceed with 
the process to investigate and present the case to the court for application for the final forfeiture 
order, which means the court can order the person's cash and assets to be removed from them. 
The final forfeiture order may be set aside in certain circumstances. 
 
On 28 May 2009 the High Court heard the matter of International Finance Trust Company Ltd & 
Anor v New South Wales Crime Commission and Others. On 12 November the decision was 
handed down and the majority of the High Court found that section 10 was invalid, and the 
circumstances surrounding the application and the ultimate order being discharged in two limited 
circumstances was "repugnant to the judicial process in a fundamental degree". The 
circumstances that the High Court found objectionable included: that the application could, at the 
discretion of the commission and not the court, be made ex parte without notice to the involved 
party, at the same time; and that the Supreme Court's level of satisfaction was based on the 
authorised officer's affidavit about his or her suspicions about the source of the property without 
the court being able to hear from the other side if it wished to do so. 
 
The inability of the intended respondent to be notified of the ex parte application or to have a right 
of review outside the two limited circumstances detailed in the High Court decision was determined 
by the majority of the High Court to be unacceptable and the relevant section was declared invalid. 
Let me be completely clear: the High Court decision related only to restraining orders, that is, a 
temporary freeze on the disposal of suspected criminal assets and not to the power that goes to 
the ultimate forfeiture of the assets. There is no money—and there will be no money—to be repaid 
from current restraining orders. No assets are seized under a restraining order. 
 
The order simply prevents the owner of the assets disposing of those assets until the court has 
had a chance to decide whether or not they should be confiscated and forfeited to the Crown. To 
respond fully to the High Court decision, these amendments separate the restraining order process 
from the forfeiture order process and make savings and transitional provisions regarding current 
former restraining orders and former restraining orders. The amendments include provisions that, 
by force of statute, validate existing forfeiture orders and make transitional provisions regarding 
current former restraining orders effective from the date of the High Court decision. 
 
I turn now to the details of the bill in relation to the Criminal Assets Recovery Act [CARA], which 
the High Court decision specifically addressed. The amendments repeal sections 10 to 10B of the 
current Act and instead insert a number of new sections. New section 10 clarifies the nature of a 
restraining order in much the same way as the current Act. New section 10A provides for the key 



determinant detailed in the order including some provisions in the current Act and some new 
provisions. New section 10A subsections (1), (2) and (3) provide for the application process. While 
retaining the ex parte provisions, new subsection (4) provides that the Supreme Court may, if it 
thinks fit, require the Crime Commission to give notice of the application to any person with interest 
in the application and that such a person is entitled to appear and adduce evidence at a 
subsequent hearing. Such evidence may then be considered by the court in determining the 
application. 
 
This is the point that the High Court made clear: the importance of the Supreme Court hearing the 
application having the ability to exercise its discretion and to consider arguments from both sides 
concerning the property and the suspicions of criminal activity. In addition to the new powers of the 
Supreme Court to make the restraining order after hearing from the other side there is now also a 
statutory period of 28 days within which persons whose property is restrained will be able to 
approach the court and seek to have the order set aside on certain grounds. Subsection (5) 
provides for the determination of the applications and includes the provision that the Supreme 
Court must be satisfied based on the information contained in the affidavit and may consider 
evidence from the person involved in the matter if he or she attends a hearing. 
 
If the court determines that the application should not to be dealt with ex parte there will be no 
restraint on the assets until the affected party is notified and appears, if he or she so chooses, to 
adduce evidence at the hearing. The court will grant the restraining order only if the Crime 
Commission has satisfied the court that there is reasonable suspicion that the person is engaged 
in serious criminal activity, the assets are derived from criminal activity, or the assets are 
fraudulently acquired. Subsections (6), (7) and (8) replicate important provisions in the current Act. 
Subsections (9) and (10) update the existing provisions in relation to applications by telephone or 
other means of communication. Section 10B is also a replication of current provisions regarding 
the contents and effect of restraining orders. 
 
Section 10C deals with the review of restraining orders making it clear that the court may set aside 
a restraining order on application by a person with interest in the affected property. Providing the 
application is made within 28 days of being notified of the restraining order, the person may give 
evidence on the grounds that the New South Wales Crime Commission failed to satisfy the court 
that there were reasonable grounds for the relevant suspicion, or the order was obtained illegally 
or against good faith. The restraining order remains in force until the court makes a ruling on the 
review application. Section 10D retains existing provisions regarding the duration of restraining 
orders. Section 14 is amended to clarify a restraining order is in force in the ordering by the court 
of sale of property. Section 22 deals with the making of assets forfeiture orders. 
 
The amendments remove or unlink the relationship between restraining orders and forfeiture 
orders to more clearly meet the points raised by the High Court and to ensure that there is clarity 
about the four processes: the application for a restraining order; the hearing of that application; the 
further application for a forfeiture order, which may happen without a restraining order in place; 
and the hearing of the forfeiture order. Section 22 provides for the process where the Supreme 
Court makes its determination on the forfeiture order on the basis of evidence presented to it which 
may, or may not, include the restraining order affidavits. This provision relates to forfeiture orders 
and not restraining orders. This ensures the Crime Commission may move straight to a forfeiture 
order if it so chooses in particular circumstances and that the restraining order process conforms 
to the High Court's direction as to the proper role of the judiciary in such matters. 
 
Sections 25, 31, 52B and 54 are all consequential amendments based on the earlier changes to 
the Act. Section 31D similarly unlinks the process of making restraining orders from the ancillary 
orders that may flow with the final application for confiscation orders. A confiscation order may be 
an asset forfeiture order or a proceeds assessment order. These provisions in sections 22 and 
31D provide for greater clarity and transparency in the confiscation processes. Part 4 of schedule 
1 includes a number of savings and transitional provisions. These provisions do not apply to the 
matter heard in the High Court, which upheld the appeal. In particular, these provisions relate to 
current former restraining orders, that is, those orders that were in existence before 12 November 
but are yet to be finalised into forfeiture orders or set aside; former restraining orders, that is, those 
previous orders which were then subject to forfeiture orders in the past; existing forfeiture 
applications; and existing forfeiture orders. 
 
Simply put, these provisions will ensure that those current former orders or former orders will 
remain in force. Clause 17 clarifies that the Supreme Court has the ability to set aside restraining 
provisions on application but not on the basis of inadmissible evidence or the fact that the judge 
gave no reasons in making the order, or on the basis that section 10 was constitutionally invalid. 



Clause 18 provides for the limitations on liability or compensation relating to the past restraining or 
forfeiture orders arising from the High Court decision to protect the State and the officers involved. 
Clauses 19 and 20 provide for the validity of existing forfeiture orders that were made following a 
restraining order prior to the High Court decision. These existing forfeiture orders or applications 
for such orders will therefore not be open to challenge. Clause 21 provides the same validity to 
interstate orders. The remainder of the schedule deals with contraventions and caveats. 
 
I deal now with the Confiscation of Proceeds of Crime Act. Based on the amendments to the 
Criminal Assets Recovery Act, similar amendments will be made to section 43 of the Confiscation 
of Proceeds of Crime Act and a new section 44A will be added. These amendments will make it 
abundantly clear that the evidence provided by the other party at a hearing of the application may 
be considered by the court in making the restraining order and the Supreme Court retains the 
power to set aside or vary the restraining or ancillary orders. 
 
These provisions do not change the process for obtaining restraining orders, but merely clarify and 
confirm those processes in line with the High Court decision. This bill acknowledges the 
shortcomings identified by the High Court majority and not only remedies those anomalies, but 
also improves and tightens the processes within both the Criminal Assets Recovery Act and the 
Confiscation of Proceeds of Crime Act. The new process balances procedural fairness and 
certainty. Henceforward, there will be distinct processes for applying for, notifying persons of and 
hearing applications for restraining orders, followed by distinct processes for forfeiture orders. The 
New South Wales Crime Commission, the New South Wales Police Force and the Office of the 
Director of Public Prosecutions will continue to fight the good fight against criminals, particularly 
those involved in organised and serious crime, by taking from them that which they desire most—
their money. 
 
When the High Court decision was handed down I said that this Government would not allow the 
Crime Commission and our other law enforcement bodies to fight this fight with one hand tied 
behind their backs. This bill unties their hands. I said also that organised crime and criminals who 
fear the powers of the Crime Commission could take no joy whatsoever from the recent decision of 
the High Court. This bill restores the powers of and faith in the Crime Commission. After the 
passage of this bill through both Houses of Parliament those criminals can take no joy or comfort 
in that High Court decision. 
 
Mr GREG SMITH (Epping) [4.41 p.m.]: I lead for the Liberals-Nationals Coalition in the debate on 
the Criminal Assets Recovery Amendment Bill 2009. The Opposition does not oppose this bill. In 
the short time I have had to consider the bill and from the briefing I thankfully received, it appears 
that the main impediments to the previous legislation have been corrected. This is extremely 
important legislation as the Criminal Assets Recovery Act is used effectively to grab assets of 
major criminals that were obtained through the supply of large commercial quantities of drugs and 
other serious offences. The Act also has been an effective piece of legislation in dealing with 
organised crime. 
 
In the decision in International Finance Trust Company Ltd v New South Wales Crime Commission 
HCA [2009] 49, four judges ruled that section 10 of the previous legislation was invalid in that it 
offended chapter 3 of the Commonwealth Constitution. The challenge relied on the decision of the 
High Court in Kable v Director of Public Prosecutions [1996] 189 CLR 51, which was handed down 
after the previous legislation was enacted. That decision clarified the operations of chapter 3 of the 
Constitution in relation to modern legislation. In paragraph 4 of his judgement Chief Justice French 
said: 

On its proper construction, s 10 of the [Criminal Assets Recovery] Act requires the Supreme Court to 
hear and determine, without notice to the persons affected, applications for restraining orders made ex 
parte by the [New South Wales Crime] Commission. For that reason the section impermissibly directs 
the Court as to the manner of the exercise of its jurisdiction and restricts the application of procedural 
fairness in the judicial process and conditions its full application upon a discretion exercised by the 
Executive branch of the government of New South Wales. It is not to the point that the restriction is 
temporary, nor that the scope of the order may subsequently be varied by an exclusion order, which can 
only be made if the party affected shows, on the balance of probabilities, that the affected property was 
not illegally acquired. In my opinion the section is invalid. 

His Honour explained why in his lengthy judgement. At paragraph 53 he dealt with procedural 
fairness. He said: 

Chu Kheng Lim, Nicholas and Thomas— 

three earlier cases— 



were concerned with courts exercising federal jurisdiction and the question whether duties or functions 
were imposed upon them which were inconsistent with their independence from the legislative and 
executive branches of government. Although it is right to say, as was recognised in Kable, that the 
Constitution provides for an integrated national court system, that does not mean that State courts or 
their judges and officers are to be assimilated the federal courts and their judges and officers. On the 
other hand, as McHugh J explained in Kable: 
 
"In some situations the effect of Ch III of the Constitution may lead to the same result as if the State had 
an enforceable doctrine of separation of powers. This is because it is a necessary implication of the 
Constitution's plan of an Australian judicial system with State courts invested with federal jurisdiction that 
no government can act in a way that might undermine public confidence in the impartial administration of 
the judicial functions of State courts." 

The previous legislation breached the Kable principle because it allowed the State court to act in a 
way that somehow sullied the Federal jurisdiction under chapter 3. Members might recall that in 
the recent South Australian case dealing with outlaw gangs legislation the same Kable provision 
and chapter 3 of the Constitution came into operation to override the validity of that legislation. 
Justice French continued his judgement in paragraph 54: 

Procedural fairness or natural justice lies at the heart of the judicial function. In the federal constitutional 
context, it is an incident of the judicial power exercised pursuant to Ch III of the Constitution. It requires 
that a court would be and appear to be impartial, and provide each party to proceedings before it with an 
opportunity to be heard, to advance its own case and to answer, by evidence and argument, the case 
put against it. According to the circumstances, the content of the requirements of procedural fairness 
may vary. When an ex parte application for interlocutory relief is made the court, in the ordinary course, 
has a discretion whether or not to hear the application without notice to the party to be affected. In 
exercising that discretion it will have regard to the legitimate interests of the moving party which have to 
be protected, whether there is likely to be irrevocable damage to the interests of the affected party if the 
order is made, and what provision can be made for the affected party to be heard to have the order 
discharged or varied after it has been made. In so saying, it is not intended to suggest that an official 
cannot validly be authorised by statute to bring an application ex parte to a federal court or to a State or 
Territory court capable of exercising federal jurisdiction. The [Criminal Assets Recovery] Act takes the 
further step of requiring the Supreme Court to hear and determine such an application ex parte. 

His Honour continued in paragraph 55: 
To require a court, as s 10 does, not only to receive an ex parte application, but also to hear and 
determine it ex parte, if the Executive so desires, is to direct the court as to the manner in which it 
exercises its jurisdiction and in so doing to deprive the court of an important characteristic of judicial 
power. 

<24>  
That is the power to ensure, so far as practicable, fairness between the parties. The possibility that a 
statutorily mandating departure from procedural fairness in the exercise of judicial power may be 
incompatible with its exercise was considered in Leeth v The Commonwealth … Mason CJ, Dawson and 
McHugh JJ said …: 

"It may well be that any attempt on the part of the legislature to cause a court to act in a manner 
contrary to natural justice would impose a non-judicial requirement inconsistent with the exercise 
of judicial power, but the rules of natural justice are essentially functional or procedural and, as the 
Privy Council observed in the Boilermakers' Case, a fundamental principle which lies behind the 
concept of natural justice is not remote from the principle which inspires the theory of separation of 
powers." 

 
At paragraph 56, he concluded: 

In my opinion the power conferred on the Commission to choose, in effect, whether to require the 
Supreme Court of New South Wales to hear and determine an application for a restraining order without 
notice to the party affected is incompatible with the judicial function of that Court. It deprives the Court of 
the power to determine whether procedural fairness, judged by reference to practical considerations of 
the kind usually relevant to applications for interlocutory freezing orders, requires that measures be 
given to the party affected before an order is made. It deprives the Court of an essential incident of the 
judicial function. In that way, directing the Court as to the manner of the exercise of its jurisdiction, it 
distorts the institutional integrity of the Court and affects its capacity as a repository of Federal 
jurisdiction. 

 
Ultimately he concluded that section 10 of the Criminal Assets Recovery Act was invalid. Justices 
Gummow and Bell agreed with him. From paragraph 95 to 99 on pages 25 to 26, they examined 
why section 10 of the Criminal Assets Recovery Act was invalid, and stated at paragraph 95: 



The result is that the effect of the suspicion by an authorised officer of the Commission, evidence 
supporting which has been provided to the Supreme Court on the application under s 10, which founds a 
restraining order possibly may be of considerable scope and may be displaced only when an application 
for an assets forfeiture order is no longer pending in the Supreme Court, or upon application under s 25. 
But that application cannot succeed unless the applicant proves to the Supreme Court that it is more 
probable than not that the interest in property for which exclusion is sought is not "illegally acquired 
property". 
 
The making of that proof by the applicant for an exclusion order requires the negating of an extremely 
widely drawn range of possibilities of contravention of the law found in the common law, and State and 
federal statute law. Indeed, where a relevant act or omission occurred outside the State and is an 
offence in the place where it occurred, the applicant must show that had the act or omission occurred 
within the State it would not have been an offence against the common law or State or federal statute 
law. 

 
That last point in paragraph 96 refers to section 4 (1) of the Criminal Assets Recovery Act. They 
continue at paragraph 97: 

The Supreme Court is conscripted for a purpose which requires in substance the mandatory ex parte 
sequestration of property upon suspicion of wrong doing, for an indeterminate period, with no effective 
curial enforcement of the duty of full disclosure on ex parte applications. In addition the possibility of 
release from that sequestration is conditioned upon proof of a negative proposition of considerable legal 
and factual complexity. 
 
Section 10 engages the Supreme Court in activity which is repugnant in a fundamental degree to the 
judicial process is understood and conducted throughout Australia. 

 
Those judges concluded in paragraph 99 that "The appellants have succeeded in establishing the 
invalidity of s 10", and they went on to make some comments about section 22. Justice Heydon, in 
the fourth judgement of the majority, in paragraphs 154 to 160, dealt with the problems caused by 
the legislation. He stated at paragraph 159: 

The repugnance arises if the legislation ensures that there is no facility for the Court to entertain an 
application to dissolve an ex parte restraining order once the defendant has received notice of its grant 
pursuant to s11 (2). If that facility existed, the potential injustice flowing from the preceding three 
characteristics of s 10 would be nullified or mitigated. But if it does not exist, there is potentiality for 
extreme injustice in a fashion repugnant to the judicial process in a fundamental degree. 
 
The crucial question is thus whether it is possible for a defendant to apply for speedy dissolution of the 
ex parte restraining order. The answer is "No". The Act does not expressly or implicitly grant defendants 
that facility. And its structure excludes it. 

 
The new provisions included in schedule 1 of the Criminal Assets Recovery Amendment Bill 2009 
will omit current sections 10 to 10B and will insert instead new sections 10A, 10B, 10C and 10D. 
Of particular importance is section 10C, which is headed "Review of restraining orders", and which 
states: 

(1) The Supreme Court may, on the application of a person whose interest in property is affected by a 
restraining order, set aside the order on any of the following grounds: 

(a) that, having regard to the affidavit supporting the restraining order application and any other 
evidence adduced, the Commission has failed to satisfy the Court that there are reasonable 
grounds for the relevant suspicion referred to in section 10A (5), 
 
(b) that the applicant has established that the order was obtained illegally or against good faith. 

(2) An application under this section by a person is to be made not later than 28 days after the person is 
notified of the order or may be made at any time with the leave of the Supreme Court. 
 
(3) If an application is made under this section, the restraining order concerned remains in force unless 
and until an order is made by the Supreme Court to set aside the order. 
 
(4) A person who applies for an order is entitled to adduce evidence at the application. 

That appears to cure the mischief that the High Court by a majority found in the International 
Finance Trust Company Limited case. In the short time I have had to consider it, that seems to 
remove the knockout punch. I notice part 4 of schedule 1 inserts new section 16, "Current former 
restraining orders", to provide retrospectivity. It states: 



(1) The provisions of a current former restraining order, as purported to be in force before 12 November 
2009, have effect by force of this clause on and from the date on which the order was purported to be 
made or otherwise purported to take effect. 

Although it does not apply to the specific orders decided upon by the High Court in the 
International Finance Trust Company Limited case, which is referred to in new section 16 (6), it 
appears to cover all the other existing orders. What was foreshadowed in some newspapers and 
other media—that there would be a great rush to get the money back and that all the orders would 
be lifted on the enactment of this legislation—will no longer apply. The money is safety in the 
hands of consolidated revenue, or perhaps in the hands of the Commission at first instance. That 
is why the legislation was passed in the first place, and that is something the Opposition supports. 
The Opposition does not oppose the legislation. 
<25> 
Mr NINOS KHOSHABA (Smithfield) [4.59 p.m.]: I support the Criminal Assets Recovery 
Amendment Bill 2009, which amends the Criminal Assets Recovery Act 1990 and the Confiscation 
of Proceeds of Crime Act 1989 following a High Court decision that found one section of the 
Criminal Assets Recovery Act unconstitutional. While the High Court judgement did not specifically 
deal with the Confiscation of Proceeds of Crime Act, there has been a minor amendment to the Act 
to ensure that the valuable work of the New South Wales Police Force and the Office of the 
Director of Public Prosecutions can continue with absolute certainty. The main difference between 
the Criminal Assets Recovery Act and the Confiscation of Proceeds of Crime Act is that the 
Criminal Assets Recovery Act does not require the person to be convicted. 
 
The Confiscation of Proceeds of Crime Act enables the proceeds, benefits or anything used to 
commit crime to be forfeited on conviction. Once a person is convicted of a serious offence or a 
drug trafficking offence, the Crown can seek confiscation orders with respect to tainted property. 
The Police Force State Crime Command assets confiscation unit reviews and verifies suspect 
financial profile questionnaires submitted for serious offences. The unit conducts financial 
assessments and identifies cases where the confiscation of assets is appropriate. Matters 
involving more than $60,000 worth of assets or real estate are referred to the Crime Commission 
or the Office of the Director of Public Prosecutions for action. 
 
Other matters with property, cash or vehicles of a value less than $60,000 are assessed and, if 
appropriate, the officer who submitted the suspect financial profile questionnaires will be contacted 
to commence forfeiture proceedings. The New South Wales Police Force has been confiscating 
the proceeds of crime since the commencement of the Confiscation of Proceeds of Crime Act. In 
the period from 1 January 2008 to 30 June 2009, 172 proceedings under the Confiscation of 
Proceeds of Crime Act were undertaken; property worth $2,404,296 was subject to those 
proceedings. The funds are used to support such programs as the Victims Compensation Fund. 
Being able to access the fund is a vital step in assisting a victim to mitigate the impact of a crime 
against them. Using the ill-gotten gains of the criminals is a just and effective means to support the 
fund. 
 
The Confiscation of Proceeds of Crime Act already provides for persons involved to be notified of 
the application and attend a hearing. However, these amendments will make it clear that the 
Supreme Court may take their evidence into consideration when making a restraining order. It is 
clear from the ongoing successes by the Police Force in taking their money that the only people to 
benefit from not making these amendments would be the criminals themselves. I commend the bill 
to the House. 
 
Mr VICTOR DOMINELLO (Ryde) [5.03 p.m.]: The Opposition does not oppose the Criminal 
Assets Recovery Amendment Bill 2009, which has come about as a consequences of the High 
Court decision in International Finance Trust Company Limited v New South Wales Crime 
Commission [2009] HCA 49. The decision was delivered on 12 November 2009. The decision was 
a 4-3 split; it was close. I have read the judgement in detail. 
 
Mr Frank Sartor: Did you understand it? 
 
Mr VICTOR DOMINELLO: I understood it in detail. The decision was primarily driven by Chief 
Justice French. Justice Gummow, Justice Bell, Justice Hayden and Justice French are of the view 
that section 10 is invalid. The critical part of what Justice French said is at paragraphs 54 and 55. 
 
Mr Frank Sartor: Are you lost already? 
 
Mr VICTOR DOMINELLO: The member for Rockdale should know better. Justice French said: 



Procedural fairness or natural justice lies at the heart of the judicial function. In the federal constitutional 
context, it is an incident of the judicial power exercised pursuant to Ch III of the Constitution. It requires 
that a court be and appear to be impartial, and provide each party to proceedings before it with an 
opportunity to be heard, to advance its own case and to answer, by evidence and argument, the case 
put against it … The CAR Act takes the further step of requiring the Supreme Court to hear and 
determine such an application ex parte. 
 
To require a court, as s 10 does, not only to receive an ex parte application, but also to hear and 
determine it ex parte, if the Executive so desires, is to direct the court as to the manner in which it 
exercises its jurisdiction and in so doing to deprive the court of an important characteristic of judicial 
power. 

That resonated with me in terms of why section 10 is invalid. I turn now to the three judges in the 
minority, Justice Hayne, Justice Crennan and Justice Kiefel. At paragraph 136 they said: 

Neither the grounds for making a restraining order nor the procedures of the Supreme Court that are or 
may be engaged in the making or reconsideration of such an order, whether considered separately or in 
combination, are repugnant to the judicial process as understood and conducted in Australia. S 10 of the 
CAR Act dos not deny either the reality or the appearance of the impartiality of the Supreme Court of 
New South Wales. It is not invalid. 

In essence, those are the two competing arguments. Justice French gave an illuminating 
discussion as to why the court should not impose a judicial gloss over statutory interpretation. He 
makes that point throughout the judgement, and I think that is wise. The minority was entitled to 
come to the conclusion that it did, that is, on the face of it this law is not invalid. But, as Justice 
French pointed out, there are enough vagaries and deficiencies in the legislation that it should not 
be allowed to be maintained, and hence it was declared invalid. Interestingly, in paragraph 120 of 
the judgement it was noted by the minority that: 

It is true that if the material advanced by the commission in support of an application for a restraining 
order meets the requirements of s 10 (3), the court will have no choice but to make the order that is 
sought. 

Interestingly, for the purposes of what I am about to say, the minority judges said: 
… but this is commonplace in the judicial system. 

I would like the Parliamentary Secretary to answer this question in his reply to the debate. In what 
other legislation does this potential invalidity exist? As the minority judges noted, it is 
commonplace in the system. If that is the case, does any other legislation need to be reviewed? 
This is important because we do not want this to be taken as a one-off, haphazard process. 
<26> 
If other legislation has to be amended we should look at it. Will the Parliamentary Secretary, the 
member for Miranda, tell me how many people are affected by this decision, but for the Criminal 
Assets Recovery Amendment Bill 2009? I understand from an article in the Brisbane Times on 17 
November 2009 that the orders involve more than $170 million in frozen assets and affect 
potentially 2,000 people. Will the Parliamentary Secretary advise whether that is an accurate 
ballpark assessment? I did not know the bill would be debated today, but I agree with the learned 
member for Epping that the Opposition does not oppose the legislation. 
 
Mr FRANK TERENZINI (Maitland) [5.11 p.m.]: I make a brief contribution in support of the 
Criminal Assets Recovery Amendment Bill 2009. I have noted the contributions of the member for 
Epping and the member for Ryde, both of whom have plumbed the depths of the reasoning of the 
justices in their decision. I suggest that the member for Ryde may want to cut a long story short 
and use the summaries prepared by the member for Epping in his deliberation and dissertation. I 
thank them for their contributions that enlightened the House about the judgement. I have not read 
many cases since I have changed jobs but I know that, more often than not, I only have to listen to 
the member for Epping who will provide me with a full rundown of the cases, something that is very 
helpful. 
 
This matter comes down to procedural fairness and the courts, as interpreters of the legislation, 
taking into account the spirit and objectives of the legislation, and the wording of the provisions. 
The justices deal with decisions on a case-by-case basis and in this matter, given the importance 
of the legislation, and the important powers of the New South Wales Crimes Commission, the 
court has decided to insert into section 10 a discretion that can be used by the Supreme Court, in 
some but not all cases, that would require a notice to be given to the person who is affected. 
Procedural fairness in any court proceeding and any justice system is one of the great hallmarks of 
the justice system, and something that everyone demands, especially in ex parte applications. A 
discretion has been inserted into section 10. 



 
[Interruption] 
 
ASSISTANT-SPEAKER (Mr Grant McBride): Order! The member for Ryde had an opportunity to 
contribute to the debate. He will remain. 
 
Mr FRANK TERENZINI: If the member for Ryde paid attention, he would learn that the High Court 
decision is about making sure that there is a discretion. The wording of the section is that in certain 
cases a discretion requires a notice to be given. Procedural fairness issue in courts is of the 
utmost importance and this bill is designed to allow that in particular circumstances. The member 
for Ryde wants to know where else it is done. If he is not busy enough he can look for it. We are 
now dealing with the Criminal Assets Recovery Amendment Bill 2009 and not other irrelevant Acts. 
Obviously he does not have enough to do, but he may come back with the information later.  
 
The New South Wales Crime Commission is one of the most successful law enforcement agencies 
in the country. It does great work. The commission is now in its twenty-third year of operation, and 
it remains an important force in combating illegal drug trafficking, organised and other crime in 
New South Wales. During the 2008-09 financial year, the Crime Commission succeeded in arrests 
and/or charges in 20 of the ongoing references. The Crime Commission, working jointly with the 
New South Wales Police Force and other agencies, made 275 arrests in total for the last financial 
year, with 2,113 charges laid. The Carinda 2 reference, for example, an investigation of identity 
fraud and identity theft by the joint Identity Security Strike Team, resulted in 20 arrests and 1,084 
charges being laid. The Crime Commission helped remove well over 1,876 kilograms and 18,260 
tablets of illegal substances from our streets and seized more than $6,210,000 in cash and other 
assets. They are monumental figures to give members an idea of the important work of the 
commission. 
 
The most important statistic yet during this past year was realisable confiscation orders, which 
totalled $24,060,800—the second-highest figure since the Criminal Assets Recovery Act 
commenced in 1990. The New South Wales Crime Commission needs tight and effective 
legislation for the ongoing fight against organised crime and drug trafficking. It is clear from its 
successes that the only people to benefit from not making these amendments to preserve freezing 
orders would be people who commit the crimes. While the judgement has forced the Government 
to introduce this amending bill, the court clearly foreshadows instances in which the court will not 
require those notices to be given and will be able to deal with the matter ex parte. However, there 
are 28 days during which a respondent can make an application to set aside those orders. The 
legislation balances up those considerations. 
 
The unparalleled crime-fighting power of the Crime Commission would be nullified without the 
capacity to obtain restraining orders that prevent criminals from giving up their assets. Crime is 
committed mainly because of the acquisition of assets of money, which, once taken away, will act 
as a deterrent to commit crime. The bill addresses the judgement well. I commend the ongoing 
work of the New South Wales Crime Commission, which deals with many matters involving 
substantial assets of money. It is very important that it continue its work. I gladly commend this bill 
to the House. 
 
ASSISTANT-SPEAKER (Mr Grant McBride): Order! I call counsel for the Opposition, the 
member for Cronulla. 
 
Mr MALCOLM KERR (Cronulla) [5.17 p.m.]: I had not realised I had been appointed to that office. 
Nevertheless, on behalf of the people of New South Wales I accept the brief to appear in relation 
to this bill. The member for Rockdale is reading a newspaper, which shows how much interest he 
takes in these proceedings dealing with the liberty of a subject. No doubt he is hoping to read 
about today's debate in tomorrow's newspaper in this Chamber, provided his newsagent will make 
a House delivery. He should tell the newsagent it is for Macquarie Street. 
 
These proceedings are appalling. This very significant legislation deals with the High Court's 
decision, which was handed down two weeks ago. Since then the Government could have briefed 
the shadow Attorney General. Time should have been made available to hear from the Law 
Society, the Bar Association and a number of people who are in a position to advise 
representatives of the people of New South Wales in order to have a far more informed debate 
about the legislation. When was the member for Epping briefed on this matter? 
 
ASSISTANT-SPEAKER (Mr Grant McBride): Order! I bring the member for Cronulla back to the 
leave of the bill. The member for Epping is your senior counsel. 



<27> 
Mr MALCOLM KERR: I appreciate that question time has expired. I simply raise that matter for 
the benefit of the House. The member for Epping was briefed on this matter today. Had he been 
given more time he could have got assistance from constitutional lawyers and various other 
people, which could have improved the legislation.  
 
Mr Barry Collier: They could have asked you. 
 
Mr MALCOLM KERR: They could have asked me. They could have asked the Legislation Review 
Committee. They could have asked the member for Rockdale. These are all matters that would 
have assisted the people of New South Wales. The member for Maitland has talked about the 
importance of the Crime Commission, drugs, and the scourge and dangers posed to the people of 
New South Wales. It is important that as much information be provided to the House as possible. It 
certainly should not happen— 
 
Mr Thomas George: They could take someone's house. 
 
Mr MALCOLM KERR: Yes, people could lose their assets.  
 
ASSISTANT-SPEAKER (Mr Grant McBride): Order! The member for Cronulla is a senior counsel 
in this debate. He does not need the assistance of Government members or Opposition members. 
 
Mr MALCOLM KERR: Certainly I would agree with the last part. The Government could have 
been assisted by the legal profession, the accountancy profession, the Director of Public 
Prosecutions or the Legislation Review Committee that was set up for this very purpose, but they 
have all been bypassed in the ambush in relation to the legislation. It is an absolute outrage. We 
have had two weeks to get this right—two weeks in which senior counsel was available. This 
matter transcends politics. There should not be any pointscoring in relation to it. 
 
Mr Barry Collier: That is what you are doing now. 
 
Mr MALCOLM KERR: No it is not. This is not pointscoring; this is designed to assist the 
Government should the situation arise again. That is the kind of Opposition we are—we are here 
to help. My advice is: Come to us sooner. We are here to help. Do not wait for the member for 
Rockdale to read about it in the paper. Come to us as soon as these sorts of problems arise.  
 
Ms MARIE ANDREWS (Gosford) [5.22 p.m.]: I support the Criminal Assets Recovery Amendment 
Bill 2009. The bill amends the Criminal Assets Recovery Act 1990 and the Confiscation of 
Proceeds of Crime Act 1989 following a High Court decision to ensure that the valuable work of 
the New South Wales Crime Commission, the New South Wales Police Force and the Office of the 
Director of Public Prosecutions can continue without impediment. Section 10 of the Criminal 
Assets Recovery Act obliges the Supreme Court to make a restraining order on the application of 
the Crime Commission provided certain limited criteria specified in the Act have been met.  
 
The purpose of the section is to prevent persons or entities subject to possible confiscation orders 
disposing of their property before the substantive confiscation matter can be determined. This 
application is routinely dealt with ex parte, that is, in the absence of the other party. Ex parte 
hearings are quite common within the legal system and do not impede the justice process. 
However, in other cases the court is able to decide whether an ex parte hearing is justified. It was 
the lack of this judicial discretion that the High Court found objectionable. The bill now gives the 
court such discretion. The majority High Court judgement on this challenge was on constitutional 
grounds rather than the invalidity of the Act per se or the capacity for the Supreme Court, on 
application from the Crime Commission, to ultimately confiscate the assets of criminals.  
 
The judgement also mentioned the history of assets forfeiture by way of acknowledgement of the 
widespread acceptance by governments around the world and within Australia of the utility of civil 
assets forfeiture laws as a means of deterring serious criminal activity, which may result in the 
derivation of large profits and the accumulation of significant assets. The bill will ensure that the 
capacity of the commission to undertake confiscation action will not be nullified and suspected 
criminals will not be able to dispose of assets before the matter can be concluded. The 
Government knows the importance of strong and effective legislation to outwit serious and 
organised criminals. The Government moved swiftly to respond to the uncertainty the High Court 
decision created within the criminal asset recovery regime in this State. I take pleasure in 
commending the bill to the House. 
 



Mr BARRY COLLIER (Miranda—Parliamentary Secretary) [5.25 p.m.], in reply: I thank the 
members for Epping, for Maitland, for Smithfield, for Ryde, for Cronulla and for Gosford for their 
contributions to the debate. I note the Opposition supports the bill and in fact the member for 
Epping, building on the agreement in principle speech by the Minister, highlighted the High Court's 
reasoning in the decision of International Finance Trust Company Limited v New South Wales 
Crime Commission [2009] HCA 49. The Criminal Assets Recovery Amendment Bill 2009 amends 
the Criminal Assets Recovery Act 1990 and the Confiscation of Proceeds of Crime Act 1989. The 
bill will correct the anomalies identified by the High Court which determined that section 10 was 
unconstitutional. While the reasons given in the majority judgements were diverse and highly 
technical, basically they boiled down to a lack of opportunity by someone whose property is being 
frozen to have a say in the matter.  
 
The Criminal Assets Recovery Act will now provide that, in the making of a restraining order, the 
Supreme Court may cause notice of the application by the Crime Commission to be served on the 
persons with an interest in the application; it may take submissions by those persons and it must 
be satisfied that the information in the affidavit provides reasonable suspicion that the person is 
engaged in serious criminal activity, or the assets are derived from criminal activity or are 
fraudulently acquired. If the court determines that the application is not to be dealt with ex parte, 
there will be no restraint on the assets until the party is notified and appears, if they so choose, to 
give evidence at the hearing. The effect of the restraining order remains the same—to prevent 
persons or entities subject to possible confiscation orders disposing of their property before the 
substantive confiscation order can be made. The amendments also provide for the review of 
restraining orders making it clear that the Supreme Court may set aside a restraining order on 
application by a person with interest in the affected property in certain circumstances. The 
restraining order will remain in force until the court makes a ruling on the review application.  
 
The High Court decision related only to restraining orders. These, of course, are a temporary 
freeze on the disposition of suspected criminal assets. To give proper effect to the High Court 
decision, these amendments separate the restraining order process from the forfeiture process. 
The amendments include provisions that, by force of statute, validate forfeiture orders and make 
transitional provisions regarding current former restraining orders effective from the date of the 
High Court decision. Amendments to the Confiscation of Proceeds of Crime Act will ensure that 
there is abundant clarity about the court's ability to consider the evidence presented by the other 
party at the hearing on the application for a restraining order and the court's power to vary or set 
aside orders. By consolidating and confirming the principal statutory means of recovering criminal 
assets, a vital step in responding to organised and serious crime is retained. The bill will enable 
law enforcement to put paid to the main advantage in criminal activity, that is, the accumulation of 
large assets and funds. 
 
The member for Ryde, in his most telling contribution in this House since he has been elected, 
asked me to sit down and go through the volumes of New South Wales legislation and to point out 
to him areas that need amendment. I say to the member for Ryde: "Mate, I am not your research 
assistant. I can advise you of a website called www.austlii.edu.au." If the member for Ryde takes 
the time to go to Austlii and click on New South Wales Consolidated Acts he can go through the 
thousand or so Acts one by one, and figure out what needs amending, if anything. If he has more 
time between now and the next State election in 2011 he might also click on the thousand or so 
New South Wales consolidated regulations and perhaps come up with some ideas for regulations 
that may also need amendment. He obviously has plenty of time to do that but, as I said, I am not 
his research assistant. If he has a problem with legislation he can research it and present a bill to 
this House. 
 
In relation to the number of restraining orders, 127 current orders would be affected by the 
invalidity of section 10 of the Act following the High Court decision. The previous restraining 
orders, which became confiscation orders, amounted to $212 million as at 30 June 2009, 
underscoring again the importance of this legislation, as the member for Epping clearly agreed. I 
am also advised that the savings and transitional provisions will ensure that the $212 million 
already confiscated will remain confiscated. The member for Cronulla made a brilliant contribution 
to the debate. 
 
Mr Richard Amery: Is he a lawyer too? 
 
Mr BARRY COLLIER: Yes, the member for Cronulla is a lawyer. The member for Cronulla 
complained about the length of time it has taken the Government to bring this legislation before the 
House. I remind the member about the parliamentary calendar. The High Court brought down its 
decision in the case of International Finance Trust Co Ltd and another v New South Wales Crime 



Commission on Thursday 12 November 2009. Today, 24 November, is the first full sitting day 
since the High Court decision. In other words, this Government has brought in this legislation on 
the very first day the Parliament has sat following the High Court decision. I respectfully ask the 
member for Cronulla to check the facts before making such bold statements.  
 
ACTING-SPEAKER (Mr Thomas George): Order! Government members will allow the 
Parliamentary Secretary to complete his reply uninterrupted. 
 
Mr BARRY COLLIER: The member for Cronulla also said that we had bypassed the Director of 
Public Prosecutions [DPP] in the preparation of this legislation. Again, with respect, nothing could 
be further from the truth. In preparing this legislation the Government consulted the DPP, and 
Parliamentary Counsel and Senior Counsel were also involved. The Crime Commission was 
involved. The learned member for Epping, a former deputy director of the Office of the Director of 
Public Prosecutions, almost praised this legislation. He is vastly experienced and was very 
supportive of this legislation. So the member for Cronulla is wrong again. The DPP was not 
bypassed; it was consulted in the preparation of this legislation because the DPP, as I understand 
it, is involved in the proceedings in the Supreme Court for the confiscation of proceeds of crime. 
This is very important legislation. It amends an anomaly that arose as a result of the High Court 
decision. I thank all members for their contributions to the debate. I commend the bill to the House. 
 
Question—That this bill be now agreed to in principle—put and resolved in the affirmative. 
 
Motion agreed to. 
 
Bill agreed to in principle. 

Passing of the Bill 
 
Bill declared passed and transmitted to the Legislative Council with a message seeking its 
concurrence in the bill. 
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CRIMINAL ASSETS RECOVERY AMENDMENT BILL 2009 
 
Bill received from the Legislative Assembly, and read a first time and ordered to be 
printed on motion by the Hon. Penny Sharpe. 
 
Motion by the Hon. Penny Sharpe agreed to: 

That standing orders be suspended to allow the passing of the bill through all its 
remaining stages during the present or any one sitting of the House. 

 
The Hon. PENNY SHARPE (Parliamentary Secretary) [5.45 p.m.]: I move: 

That according to sessional order the bill be declared an urgent bill. 



 
The Hon. MICHAEL GALLACHER: Madam Deputy-Speaker, may I say something? 
 
DEPUTY-PRESIDENT (The Hon. Kayee Griffin): Yes. 
 
The Hon. MICHAEL GALLACHER (Leader of the Opposition) [5.46 p.m.]: The Opposition 
does not oppose the urgency motion but I make the observation that the Minister for Police 
introduced this bill in the other place. This is a very important piece of legislation but the 
Minister for Police is obviously too busy to brief his counterpart in this place, me, as the 
shadow Minister, but I appreciate that someone has spoken to the shadow Attorney General. 
Whilst the Opposition supports the urgency motion, I make the observation that the 
Opposition is being asked to support the legislation in good faith without the Government 
having the decency to explain how it is going to work. 
 
The Hon. DON HARWIN [5.46 p.m.]: I support the comments of the Leader of the Opposition. 
We moved the sessional order to enable the Legislative Council to deal with legislation at the 
end of the spring session in an orderly fashion. The sessional order made clear provision for 
bills to be declared urgent bills and that is fine. I would have thought if the Government was 
expecting the Opposition to agree to urgency in this House, clearly having said what it wanted 
to say about the way legislation should be dealt with at the end of the session, at the very 
least the relevant Minister should have had the decency to tell the shadow Minister that the 
bill was coming. 
 
DEPUTY-PRESIDENT (The Hon. Kayee Griffin): Order! I interrupt the member to remind 
him that the question "That the bill be considered an urgent bill" is to be decided without 
debate, except for a statement not exceeding 10 minutes each by a Minister and the Leader 
of the Opposition, or a member nominated by the Leader of the Opposition, and a statement 
not exceeding five minutes each by two crossbench members. As the Leader of the 
Opposition has spoken in the debate, the Hon. Don Harwin cannot also speak. 
 
Question—That the bill be considered an urgent bill—put and resolved in the 
affirmative. 
 
Declaration of urgency agreed to. 
 
Second reading set down as an order of the day for a later hour. 
 

CRIMINAL ASSETS RECOVERY AMENDMENT BILL 2009 
Second Reading 

 
The Hon. PENNY SHARPE (Parliamentary Secretary) [10.10 p.m.]: I move: 

That this bill be now read a second time. 
I seek leave to have the second reading speech incorporated in Hansard. 
 
Leave granted. 

· This bill rectifies anomalies relating to restraining orders, based on a recent decision 
by the High Court of Australia.  
 
· It does this in two ways: by amending the Criminal Assets Recovery Act 1990 and 
by amending the Confiscation of Proceeds of Crime Act 1989.  
 
· These amendments will ensure that the New South Wales Crime Commission can 
continue their excellent work in seizing the ill-gotten gains of serious and organised 
criminals.  
 
· In summary, CARA would now provide that in the making of a restraining order, 
the Supreme Court:  

· May cause notice of the application by the Crime Commission to 
be served on the persons with an interest in the application;  
 
· May take submissions by those persons who may attend the 
hearing;  



 
· Must be satisfied that the information in the affidavit provides 
reasonable suspicion that the person is engaged in serious criminal 
activity or the assets are derived from criminal activity or the assets 
are fraudulently acquired.  

· If the Court determines that the application is not to be dealt with ex parte, that is, in 
the absence of the other party, there will be no restraint on the assets until the party is 
notified and appears (if they so choose) to adduce evidence at the hearing.  
 
· The effect of the restraining order remains the same, to prevent persons or entities 
subject to possible confiscation orders disposing of their property before the 
substantive confiscation matter can be determined.  
 
· The Court may, on application, set aside a restraining order if the application is 
made within 28 days and on the basis of certain criteria and exceptions.  
 
· To give proper effect to the High Court decision, these amendments separate the 
restraining order process from the forfeiture order process.  
 
· The amendments include provisions that by force of statute validate existing 
forfeiture orders and make transitional provisions regarding 'current former 
restraining orders' and 'former restraining orders' effective from the date of the High 
Court decision.  
 
· In relation to the Confiscation of Proceeds of Crime Act (CoPoCA), similar 
amendments to those in CARA will be made to make it abundantly clear that the 
evidence provided by the other party at a hearing of the restraining order application 
may be considered by the Court in making the order, and that the Court retains the 
power to set aside or vary the order.  
 
· These provisions do not change the process for restraining orders under CoPoCA 
but merely clarify and confirm those processes in line with the High Court decision.  
 
· This bill addresses the problems identified by the High Court majority and not only 
remedies those anomalies, but improves and tightens the processes within both 
CARA and CoPoCA. 
 
· From now on there will be distinct processes for applying for, notifying persons of 
and hearing restraining orders. 
 
· Followed by distinct processes for forfeiture orders. 
 
· The new process balances procedural fairness and certainty and ensures that the 
Crime Commission and the Police Force will continue to fight the good fight against 
criminals, especially those involved In organised and serious crime, by taking from 
them that which they desire most—their money.  

The Hon. JOHN AJAKA [10.10 p.m.]: The Criminal Assets Recovery Amendment Bill 2009 amends 
the Criminal Assets Recovery Act 1990 and the Confiscation of Proceeds of Crime Act 1989 as 
follows: first, to make changes to ex parte proceedings for restraining orders under both Acts as a result 
of the finding of invalidity of section 10 of the Criminal Assets Recovery Act as found by the High 
Court decision in International Finance Trust Company Limited v New South Wales Crime 
Commission handed down on 12 November 2009; secondly, to confer a discretion under the Criminal 
Assets Recovery Act on the Supreme Court to notify an affected person of ex parte proceedings, to 
confer on a notified person the right to be heard in proceedings and to provide for and confirm in both 
Acts the right of the Supreme Court to set aside restraining orders; thirdly, to enable the New South 
Wales Crime Commission to apply for, and be granted, an assets forfeiture order under the Criminal 
Assets Recovery Act without first applying for or obtaining a restraining order and to provide for 
additional ancillary orders consequential on this change; fourthly, to continue, by force of the Criminal 
Assets Recovery Act, the effect of restraining orders that are not set aside or discharged by a court 
before the proposed Act commences; fifthly, to exclude the State and employees of the State, or other 
persons acting for the State, from liability and claims for compensation and relief in relation to an 
invalid restraining order or assets forfeiture orders founded on invalid restraining orders under the 



Criminal Assets Recovery Act; and, sixthly, to preserve current assets forfeiture orders under the 
Criminal Assets Recovery Act that were founded on invalid restraining orders. 
 
Given that the Government has known for some time about this High Court appeal, it is astonishing 
that the bill is being forced through both Houses within a few hours of its introduction. Put simply, we 
are being asked to trust that the Government has got this legislation right. Time and again at the end of 
the parliamentary session the Government pushes legislation through this House without giving 
members appropriate time to consider and consult. How long will it be before the Government has to 
right those wrongs? It is interesting to note that the Government did not even brief the shadow Minister 
for Police when this legislation clearly falls under the Police portfolio. However, I note that a quick 
verbal briefing was provided to the shadow Attorney General. Chief Justice French in his judgement in 
International Finance Trust Company Limited v New South Wales Crime Commission states in 
paragraph 42: 

There is a caveat which should be entered in relation to these principles. The court 
should not strain to give a meaning to statutes which is artificial or departs markedly 
from the ordinary meaning simply in order to preserve their constitutional validity. 
There are two reasons for this. The first is that if Parliament has used clear words to 
encroach upon the liberty or rights of the subject or to impose procedural or other 
constraints upon the courts its choice should be respected even if the consequence is 
constitutional invalidity. The second reason is that those who are required to apply or 
administer the law, those who are to be bound by it and those who advise upon it are 
generally entitled to rely upon the ordinary sense of the words that Parliament has 
chosen. To the extent that a statutory provision has to be read subject to a 
counterintuitive judicial gloss, the accessibility of the law to the public and the 
accountability of Parliament to the electorate are diminished. Moreover, there is a 
real risk that, notwithstanding a judicial gloss which renders less draconian or saves 
from invalidity a provision of a statute, the provision will be administered according 
to its ordinary, apparent and draconian meaning. In the context of the present case, 
that risk is enhanced where the provision, on the face of it, appears to require the 
Supreme Court to hear only from the moving party where that party chooses to make 
an ex parte application. 

At paragraph 56, His Honour states: 
In my opinion the power conferred on the Commission to choose, in effect, whether 
to require the Supreme Court of New South Wales to hear and determine an 
application for a restraining order without notice to the party affected is incompatible 
with the judicial function of that Court. It deprives the Court of the power to 
determine whether procedural fairness judged by reference to practical considerations 
of the kind usually relevant to applications for interlocutory freezing orders, requires 
that notice be given to the party affected before an order is made. It deprives the 
Court of an essential incident of the judicial function. In that way, directing the Court 
as to the manner of the exercise of its jurisdiction, it distorts the institutional integrity 
of the Court and affects its capacity as a repository of federal jurisdiction. 

Schedule 1 [3] to the bill repeals sections 10 to 10B of the Criminal Assets Recovery Act, which relate 
to proceedings for restraining orders, and re-enacts those provisions as sections 10 to 10D with the 
following modifications and additions: 

(a) the Supreme Court is given a discretion (in proposed section 10A (4)) to require 
the Commission to give notice of an application for a restraining order to a person 
who the Court has reason to believe has an interest in the property or part of the 
property proposed to be subject to the order. Any person who is so notified is entitled 
to appear and produce evidence at the hearing of the application. Such evidence may 
be considered by the Court in determining an application, 
 
(b) a person affected by a restraining order is given the right to apply to the Supreme 
Court for an order setting aside a restraining order. The Court may set aside the order 
on the ground that the Commission has failed to establish that there are reasonable 
grounds for the suspicion on which the order was based or if the applicant establishes 
that the order was obtained illegally or not in good faith. An application is generally 
required to be made within 28 days of notice of the restraining order, 

Schedule 1 [5] enables the Supreme Court to now make an assets forfeiture order without the 
requirement for a restraining order to be in force in respect of the relevant interests in property. The 
commission may still apply for a restraining order before or at the same time as it applies for an assets 
forfeiture order. Schedule 1 [4] makes a consequential amendment. Schedule 1 [9] inserts proposed 



division 2B of part 3, proposed section 31D, as a consequence of the amendment made by schedule 1 
[5]. The proposed section enables the commission to seek an order from the Supreme Court for the 
examination on oath of a person affected by a confiscation order—that is, an assets forfeiture order or a 
proceeds assessment order. The proposed section also enables the commission to obtain an order 
directing a person to provide a statement about property or dealings with property. The proposed 
section enables the commission to obtain orders now available under section 12 of the Criminal Assets 
Recovery Act for the purpose of its confiscation order proceedings. The explanatory note states: 

Proposed clause 16 gives effect, by force of the proposed clause, to the provisions of 
a restraining order (a former restraining order), and any ancillary orders, purported 
to be made before 12 November 2009 (the day the High Court declared current 
section 10 to be invalid) that had not ceased to be in force before that day (a current 
former restraining order). The proposed clause applies the Criminal Assets Act, and 
other laws, to these provisions (restraining provisions) as if the provisions were 
restraining orders and ancillary orders. The proposed clause does not give effect to 
any order specifically set aside by the High Court decision or to anything in respect 
of an order set aside after 12 November 2009 for any period after the order was set 
aside. 

I ask the Parliamentary Secretary in reply to indicate whether any other order existing prior to 12 
November 2009 has been set aside after 12 November 2009 and prior to this Act. Proposed clause 17 
enables restraining provisions to be set aside under proposed section 10C but requires any application 
for such an order to be made within 28 days of the date of assent to the proposed Act. 
<38> 
Proposed section 18 excludes the State—including the commission, the New South Wales Trustee and 
Guardian and any officer, employee or agent of the Crown—from liability for various matters arising 
directly or indirectly from the enactment of the proposed Act and relating to former restraining orders, 
existing interstate restraining orders, assets forfeiture orders and orders ancillary to those orders made 
before the commencement of the proposed Act. 
 
Proposed section 19 provides that the validity of an existing assets forfeiture order is not affected by 
the fact that there was no valid restraining order in force when the application for the order, or the 
order, was made and prohibits any challenge to its validity on that ground. Acts or omissions with 
respect to existing assets forfeiture orders are validated if they would be valid after the commencement 
of the proposed Act. Proposed section 20 continues current applications for assets forfeiture orders and 
removes any requirement that there be a restraining order before any such application can be granted. 
Proposed section 23 removes the requirement for the commission to cancel recordings relating to 
property, or withdraw any relevant caveat, because of the invalidity of current former restraining 
orders. 
 
Scheduled 2 [1] makes it clear that the Supreme Court may consider any evidence adduced from an 
affected party when determining an application for a restraining order. Under section 44 (1) of the 
Confiscation of Proceeds of Crime Act, the Supreme Court has a discretion, despite the ex parte 
proceedings, to notify an affected party who may then attend the proceedings and adduce evidence. 
Schedule 2 [2] inserts proposed section 44A. The proposed section confirms that the ex parte 
proceedings in the Confiscation of Proceeds of Crime Act for restraining orders does not prevent the 
Supreme Court from exercising powers derived from rules of court—that is, the Uniform Civil 
Procedure Rules 2005—and other laws, such as its inherent power to set aside ex parte orders and to set 
aside or vary restraining orders or ancillary orders.  
 
I again ask the Parliamentary Secretary in reply to comment on the affect, if any, on other existing 
legislation that would fall within a similar ambit because at paragraph 120 of the judgement in 
International Finance Trust Company Limited v New South Wales Crime Commission three of the 
justices state: 

It is true that, if the material advanced by the Commission in support of an 
application for a restraining order meets the requirements of s 10(3), the Court will 
have no choice but to make the order that is sought. But this is a commonplace in the 
judicial system. 

The Opposition does not oppose the bill. 
 
Ms SYLVIA HALE [10.22 p.m.]: The High Court has done the course of justice a considerable 
service by disallowing section 10 of the Criminal Assets Recovery Act 1990. My prime source of 
analysis of the Criminal Assets Recovery Amendment Bill 2009 came from an article on the 
skepticlawyer website entitled "Proceeds of Crime in Trouble", dated 15 November 2009. That article 



refers to the majority finding by the High Court bench declaring section 10 unconstitutional. The High 
Court was concerned at the nature of an ex parte application—that is, an application can be brought by 
one person in the absence of, and without representation or notification of, the other party or parties. To 
me that is inherently contrary to any notions of procedural fairness. In his judgement Chief Justice 
French said: 

Procedural fairness or natural justice lies at the heart of the judicial function. In the 
federal constitutional context, it is an incident of the judicial power exercise pursuant 
to Ch III of the Constitution. It requires that a court be and appeared to be impartial, 
and provide each party to proceedings before it with an opportunity be heard, to 
advance its own case and to answer, by evidence and argument, the case put against 
it. 

At the very heart of the ex parte application under section 10 was the ability to have an order issued 
merely on the suspicion that the assets being frozen were the proceeds of crime. There was no specific 
requirement, other than an affidavit by an officer of the Crime Commission with a simple assertion that 
he suspected they were the proceeds of crime. For such extreme action as the seizure of assets to occur 
without the necessity for the Crime Commission to substantiate its claim, or without affording the 
opportunity to the person or persons affected by the order to adduce evidence to disprove the claim, is 
totally contrary to any notion of procedural fairness.  
 
Another cause for concern was the limited right to appeal against the order. The onerous burden on the 
affected parties was for them to establish that it was more probable than not that the property had not 
been obtained illegally. The fact that these amendments seek to bring the law into line with the 
requirements of the High Court, in an attempt to make the Act constitutionally valid, is deserving of 
support. The High Court had a problem with the requirement for the Supreme Court to make a 
restraining order if the application for the order was supported by an affidavit of an authorised officer. 
The High Court felt the compulsion on the court to meet that requirement was placing undue pressure 
on it and was thus contrary to the notion of the separation of powers. Proposed section 10A (4) states: 

Despite the application for a restraining order being made ex parte, the Supreme 
Court may, if it thinks fit, require the Commission to give notice of the application to 
a person who the Court has reason to believe has a sufficient interest in the 
application. A person who is required to be notified is entitled to appear and adduce 
evidence at the hearing of the application.  

That gives the court the discretion to afford some degree of procedural fairness to the affected parties. 
The court is also empowered to have regard to matters contained in any such affidavit produced by the 
Crime Commission and any evidence adduced under subsection (4)—that is any evidence adduced by 
the affected parties. As a number of members have pointed out, the amendment of section 10 is well 
overdue. The legislation has been in effect for some 20 years. Therefore, it is appropriate that it has 
been challenged, which has required the Government to amend the Act. 
<39> 
An analysis by Mr Phillip Boulten, SC, of the High Court's ruling appeared in an article in the 
Australian on 30 November 2009. It stated: 

Leading criminal lawyer Phillip Boulten SC said the 4-3 decision was one of the 
most significant delivered by the court and "a complete disaster for the Crime 
Commission". He suggested it could "derail the whole process of confiscation 
orders", which has delivered $173 million to Treasury since 1991—almost $30m in 
2007-08. 

 
No-one wishes people to benefit from the proceeds of crime, but that is not the point. We are supposed 
to live under the rule of law by which people are afforded natural justice. The legislation's wide-
ranging effect and the High Court's decision raise the issue of what the decision portends for future 
High Court decisions. The article also stated: 

It was "one of the most important judgments from the High Court in a very long 
time", Mr Boulten said, because it had reversed a string of decisions which vested 
power in that state crime authorities. "It is not just about the conduct of the crime 
commission and the freezing of assets, but (affects) the consideration of any piece of 
legislation which purports to influence how judicial power should be exercised", he 
said. 
 
He cited the purported abolition of double jeopardy in crown appeals and bikie laws 
introduced in NSW and South Australia this year. The latter is already the subject of 
an appeal to the High Court. Chief Justice French said Section 10 of the Act directed 



the Supreme Court "as to the manner in which it exercises its jurisdiction and in so 
doing to deprive the court of an important characteristic of judicial power". 
"It distorts the institutional integrity of the court and affects its capacity as a 
repository of federal jurisdiction," he said. 

 
The significance of the High Court's decision relates not only to this legislation but also to other 
legislation vehemently opposed by the Greens that has been passed by this Parliament—legislation that 
reversed the onus of proof, removed restrictions on double jeopardy, and imprisoned people contrary to 
all notions of habeas corpus. For that reason, and while I salute the decision of the High Court, the 
Greens will support the bill. 
 
Reverend the Hon. FRED NILE [10.32 p.m.]: The Christian Democratic Party supports the Criminal 
Assets Recovery Amendment Bill 2009, which amends the Criminal Assets Recovery Act 1990 and the 
Confiscation of Proceeds of Crime Act 1989 to rectify anomalies relating to restraining orders on the 
basis of a recent High Court decision. As honourable members know, the High Court heard a matter in 
which the appellants claimed that section 10 (3) of the Criminal Assets Recovery Act was invalid on 
constitutional and general legal principle grounds. By a majority four-three decision, the High Court 
determined that section 10 was invalid. I would be interested to know who the appellants were in that 
case because most cases involving the confiscation of assets relate to people involved in organised 
crime, particularly drug trafficking. The proceeds of drug trafficking may be cash amounting to 
hundreds of thousands of dollars, property and expensive cars. I am pleased that as far as is possible the 
Government is amending legislation to take into account the High Court's decision. 
 
The New South Wales Parliament does not wish to undermine the ability of the Crime Commission to 
fulfil its duty of combating organised crime. One of the main ways of assisting the commission to 
prevent organised crime from occurring is to imprison the perpetrators or, when that is not possible 
because of the cleverness of the criminal minds involved, by confiscating all that they have acquired 
through criminal activity so that they become cash poor. To my mind, that is a very important weapon 
in the fight against organised crime. I am pleased that the bill before the House will enable the Crime 
Commission to confiscate assets that are the proceeds of crime. Some may argue that the Government 
is eager to acquire assets from criminals for its own ends, but that is a secondary motivation. 
Obviously, confiscated assets may be used for the common good after forming part of the 
Government's consolidated revenue. 
 
When this legislation is passed and the Criminal Assets Recovery Act is amended, the legislation will 
provide that the Supreme Court, when making a restraining order, may cause notice of the application 
by the Crime Commission to be served on persons with an interest in the application, may take 
submissions by those persons, and must be satisfied that the information in an affidavit provides 
reasonable suspicion that the person is engaged in serious criminal activity, or that the assets are 
derived from criminal activity, or that the assets are fraudulently acquired. Those matters are not easy 
to prove. 
 
Taking into consideration that the higher is the level of operational capability involved in organised 
crime and the lower is the level of integrity of those involved, every possible step will be taken by 
organised crime to prevent the Crime Commission from succeeding in its applications by, for example, 
concealment of the ownership of property, including ownership being vested in wives, children and 
other family members. The Crime Commission faces an ongoing battle, especially as organised crime 
has the means by which advice from top lawyers may be obtained to assist criminals in avoiding the 
effects of successful applications by the Crime Commission. 
 
After this legislation is passed, the effect of a restraining order will remain as it is now and will prevent 
persons or entities that are subject to possible confiscation orders from disposing of their property 
before the substantive confiscation application is determined. If organised crime figures have not 
vested the proceeds of crime in other people, they may wish to rapidly rid themselves of assets when 
they become aware that they have been identified by the Crime Commission. By consolidating and 
confirming the principal statutory means of recovering criminal assets, a vital step in responding to 
organised in serious crime will be retained: the Crime Commission will be able to move directly to 
obtain a forfeiture order, if it so chooses, in particular circumstances. The legislation also will ensure 
that the restraining order process involves a greater degree of judicial deliberation. The Christian 
Democratic Party supports the bill and its intent of enabling the Crime Commission to continue to carry 
out its very effective role in this State. 
 



The Hon. PENNY SHARPE (Parliamentary Secretary) [10.38 p.m.], in reply: I thank all members 
who contributed to debate on the Criminal Assets Recovery Amendment Bill, which amends the 
Criminal Assets Recovery Act 1990 and the Confiscation of Proceeds of Crime Act 1989. The bill will 
correct anomalies identified by the High Court, which recently determined that section 10 of the Act is 
unconstitutional. While the reasons in the majority judgements were diverse and highly technical, 
basically they boil down to a lack of opportunity by someone whose property is frozen to have a say in 
an application for confiscation. 
 
After the bill is passed by Parliament, the amended Criminal Assets Recovery Act will provide that, in 
making a restraining order, the Supreme Court may cause notice of an application by the Crime 
Commission to be served on the persons with an interest in the application, may take submissions by 
those persons, and must be satisfied that the information in an affidavit provides reasonable suspicion 
that the person is engaged in serious criminal activity, or that the assets are derived from criminal 
activity, or that the assets are fraudulently acquired. If the court determines that the application is not to 
be dealt with ex parte, which means it would be dealt with in the absence of the other party, there will 
be no restraint on the assets until the party is notified and appears, if they so choose, to give evidence at 
the hearing. 
<40> 
The effect of the restraining order remains the same: to prevent persons or entities subject to possible 
confiscation orders disposing of their property before the substantive confiscation matter can be 
determined. The amendments also provide for the review of restraining orders and make it clear that 
the Supreme Court may set aside a restraining order on application by a person with an interest in the 
affected property in certain circumstances. The restraining order would remain in force until the court 
makes a ruling on the review application. The High Court decision is related only to restraining orders, 
that is, a temporary freeze on the disposition of suspected criminal assets. To give proper effect to the 
High Court decision these amendments separate the restraining order process from the forfeiture 
process. 
 
The amendments include provisions that by force of statute validate forfeiture orders and make 
transitional provisions regarding current former restraining orders effective from the date of the High 
Court decision. The Hon. John Ajaka asked about existing orders. As I have said, the amendments 
include provisions that ensure existing orders remain valid. I am advised that since the High Court 
decision only two other orders have been discharged. The New South Wales Crime Commission may, 
if it wishes, recommence matters under the new provisions. However, the transitional provisions will 
ensure that this additional burden on the commission and the taxpayers of New South Wales is not 
necessary. This is in no way at odds with the High Court decision. 
 
Amendments to the Confiscation of Proceeds of Crime Act will ensure abundant clarity about the 
court's ability to consider the evidence presented by the other party at the hearing of an application for 
a restraining order and the court's power to vary or set aside orders. By consolidating and confirming 
the principal statutory means of recovering criminal assets a vital step in responding to organised and 
serious crime is retained. This bill will allow law enforcement to put paid to the main advantage of 
criminal activity, that is, the accumulation of large assets and funds. I commend the bill to the House. 
 
Question—That this bill be now read a second time—put and resolved in the affirmative. 
 
Motion agreed to. 
 
Bill read a second time. 
 
Leave granted to proceed to the third reading of the bill forthwith. 

Third Reading 
 
Motion by the Hon. Penny Sharpe agreed to: 

That this bill be now read a third time. 
 
Bill read a third time and returned to the Legislative Assembly without amendment. 


