
FEDERAL COURT OF AUSTRALIA 
Practice Note ADM 1 

ADMIRALTY AND MARITIME WORK  
IN THE FEDERAL COURT OF AUSTRALIA 

 
1. Introduction 
1.1 This Practice Note sets out the arrangements for the conduct of Admiralty and maritime 

matters in the Federal Court.  It deals with the Court’s national arrangements, the 
identification of Admiralty and maritime work covered by the arrangements, in personam 
proceedings, in rem proceedings, insurance of property arrested under the Admiralty Act 
1988 (Cth), assisted dispute resolution, Court annexed arbitration, the proper approach to 
Admiralty and maritime litigation and the conduct of cargo claims. 

 
1.2 The Court’s aim is that the full range of its facilities, including alternative dispute 

resolution (“ADR”), early neutral evaluation, arbitration and judicial hearing should be 
readily available to bring matters flexibly, inexpensively and speedily to resolution.  
The Court encourages the use of external ADR including mediation and arbitration.  
Equally it is able, should parties and the profession desire it, to provide specialised, skilled 
Judges and Registrars who can deal with matters in a variety of ways best suited to the 
particular maritime dispute. 

 
1.3 This Practice Note is on the Court’s Admiralty and Maritime website at 

www.fedcourt.gov.au.   
 
2. National arrangement 
2.1 The Court has a national arrangement whereby nominated Judges in each Registry 

undertake the Admiralty and maritime work of the Court (defined below) at first instance 
and, as far as practicable, on appeal.  They are assisted by nominated Registrars, skilled 
Registry officers and Admiralty Marshals.  A National Convening Judge and Registry 
Convening Judges co-ordinate the work and harmonise practice and procedure in 
accordance with this Practice Note. 

 
2.2 A current list of the Registry convening judges and the other judges who undertake 

Admiralty and maritime work is available from the Court’s registries and its website at 
www.fedcourt.gov.au. 

 
3. Admiralty and maritime matters 
3.1 The Admiralty and maritime work of the Court includes any matter or proceeding under or 

by reference to any of the following Acts and Regulations: 
• Admiralty Act 1988 (Cth) and Admiralty Rules  
• Australian Maritime Safety Authority Act 1990 (Cth) and regulations there under  
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• Carriage of Goods by Sea Act 1991 (Cth) and regulations there under  
• Environment Protection (Sea Dumping) Act 1981 (Cth) and regulations there under  
• Export Control Act 1982 (Cth) and regulations there under 
• Fisheries Management Act 1991 (Cth) and regulations there under 
• Limitation of Liability for Maritime Claims Act 1989 (Cth) and regulations there 

under  
• Marine Insurance Act 1909 (Cth) and regulations there under  
• Maritime Transport and Offshore Facilities Security Act 2003 (Cth) and regulations 

there under  
• Navigation Act 1912 (Cth) and regulations there under, including the Navigation 

(Collision) Regulations 1982  
• Occupational Health and Safety (Maritime Industry) Act 1993 (Cth) and regulations 

there under  
• Protection of the Sea (Civil Liability) Act 1981 (Cth) and regulations there under  
• Protection of the Sea (Imposition of Contributions to Oil Pollution Compensation 

Fund Customs) Act 1993 (Cth) and regulations there under  
• Protection of the Sea (Imposition of Contributions to Oil Pollution Compensation 

Fund Excise) Act 1993 (Cth) and regulations there under  
• Protection of the Sea (Imposition of Contributions to Oil Pollution Compensation 

Fund General) Act 1993 (Cth) and regulations there under  
• Protection of the Sea (Oil Pollution Compensation Fund) Act 1993 (Cth) and 

regulations there under  
• Protection of the Sea (Powers of Intervention) Act 1981 (Cth) and regulations there 

under  
• Protection of the Sea (Prevention of Pollution from Ships) Act 1983 (Cth) and 

regulations there under  
• Protection of the Sea (Shipping Levy) Act 1981 (Cth) and regulations there under  
• Protection of the Sea (Shipping Levy Collection) Act 1981 (Cth) and regulations there 

under  
• Sea Installations Act 1987 (Cth) and regulations there under  
• Seafarers Rehabilitation and Compensation Act 1992 (Cth) and regulations there 

under  
• Shipping Grants Legislation Act 1996 (Cth) and regulations there under  
• Shipping Registration Act 1981 (Cth) and regulations there under  
• Ships (Capital Grants) 1987 (Cth) and regulations there under.  

 
3.2 Causes of action under any such legislation and administrative or other proceedings 

brought in connection with that legislation are Admiralty and maritime matters.  
These include applications under the Administrative Decisions (Judicial Review) Act 1977 
(Cth), appeals from the Administrative Appeals Tribunal and applications under s 39B(1) 



or s 39B(1A) of the Judiciary Act 1903 (Cth).  Any proceeding that raises issues under 
these Acts or Regulations is an Admiralty or maritime matter. 

 
3.3 The attention of practitioners is drawn to the general conferral of civil jurisdiction upon the 

Court in all matters arising under a law of the Commonwealth Parliament.  For instance, a 
marine insurance dispute involving an issue under the Marine Insurance Act could be 
brought in the Federal Court as a matter arising under a law of the Parliament and would be 
dealt with under these arrangements. 

 
3.4 When commencing an Admiralty and maritime proceeding, practitioners should advise the 

Registry staff at the time of filing that the matter is of that nature so that it can be allocated 
to a nominated Admiralty and maritime Judge in that Registry. 

 
4. In personam proceedings and Registry Convening Judges 
4.1 The Registry Convening Judges attempt to harmonise procedure in in personam actions in 

the same way as in rem actions are dealt with consistently by the Court nationally. 
 
4.2 The Registry Convening Judge in each Registry acts as an Admiralty and Maritime 

Procedure Judge.  Until the proceeding is allocated for hearing, all interlocutory and 
procedural matters are dealt with by the Procedure Judge.  All directions hearings and 
interlocutory issues and hearings involved in bringing matters on for trial are dealt with by 
the Procedure Judge.  At the appropriate time in the preparation and conduct of any matter, 
it will be allocated a date for hearing before one of the Admiralty and maritime Judges in 
that Registry through the allocation system that underpins the docket system used by the 
Court. 

 
4.3 Urgent Admiralty or maritime applications should be made to the Procedure Judge or, if he 

or she is unavailable, to another Admiralty and Maritime Judge in the Registry.  
This arrangement is not intended to change the procedure under the Admiralty Rules as to 
applications for arrest that are made to the Registrar.  For urgent applications outside 
business hours, practitioners may contact the relevant Registry using the after hours 
telephone number listed on the Court website at www.fedcourt.gov.au. 

 
5. In rem proceedings 
5.1 Applications for arrest are made under the Admiralty Rules to the District Registrar.  

If, however, an application is required to be made to a Judge, parties should first approach 
the Procedure Judge through his or her associate.  If the Procedure Judge is not available, 
any other Admiralty and Maritime Judge in the Registry should be approached. 

 
5.2 The Marshals of the Court are available to arrest a vessel anywhere in Australia at any time 

on any day of the year.  
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5.3 The Court has its own Marshals in every State and Territory and suitably qualified staff 
from relevant agencies (usually the Sheriff's Office or local police) around Australia have 
also been appointed as Federal Court Marshals.  Additional Marshals are based in regional 
and remote parts of Australia.  

 
5.4 Arrangements are also in place in each Registry for the urgent appointment of a Marshal.  

A Marshal may be appointed, for example, when there is insufficient time for a Registry-
based Marshal to reach the vessel before it leaves the jurisdiction or when the cost of 
sending a Registry-based Marshal to the vessel is excessive.  Such appointments are 
strictly supervised by the principal Marshal in the relevant Registry of the Court.  

 
5.6 The Marshals have maritime skill and experience or have persons with that skill and 

experience readily available to them. 
 
5.7 Applications to arrest vessels or applications in respect of arrests may be made at any time 

and the Court is available at all times to deal with such applications. After hours telephone 
numbers are listed on the Court website at www.fedcourt.gov.au. 

 
5.8 There is no poundage in the Federal Court.  It was abolished in the Federal Court in 2004. 
 
5.9 The approach of the Court to the Marshal’s costs is to restrict the costs charged to the 

parties to the direct third party costs involved in the arrest, other than in exceptional cases 
where the amount of work necessitates the provision of additional staff.  

 
6. Insurance of property arrested under the Admiralty Act 1988 
6.1 The Admiralty Act provides for the arrest of property (including vessels) by the Marshal in 

actions in rem.  The Marshal will obtain indemnity insurance for the period the vessel is in 
the custody of the Marshal.  The cost of that insurance will be an expense incurred by the 
Marshal payable by the party issuing the write for the arrest of the vessel.  The Court may 
require that party to undertake to pay the cost of that insurance at the time the writ is 
issued. 

  
6.2 The Marshal does not at any time during the period of arrest hold commercial insurance for 

the benefit of any person who has an interest in the arrested property including cargo.  
Persons with an interest in the arrested property and their solicitors may wish to consider 
the question of insuring the amount of their interest against consequential risk, including 
risks occasioned by any movement of the vessel.  

 
7. Alternative Dispute Resolution (“ADR”) 
7.1 Section 53A of the Federal Court of Australia Act 1976 (Cth) provides for Court-ordered 

ADR including mediation and arbitration (the latter only with consent).  Immunity is 
conferred on the mediator or arbitrator by s 53C.  The parties are expected to discuss the 
utility of any such ADR mechanism in their case.  The Court has Registry officers who are 
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knowledgeable in maritime matters and cargo claims and who are nationally accredited 
mediators.  Early ADR or early neutral evaluation by a Registrar or a third party will be 
encouraged and sometimes ordered.  ADR can also be used to help identify and reduce 
issues and dispute, or to eliminate procedural arguments, as well as for the purposes of 
resolving the whole matter.  

 
7.2 It is expected that parties will always seek an early resolution of matters and that they will 

consider Court annexed ADR or early neutral evaluation.  This is especially so for the 
resolution of small claims in a speedy and inexpensive manner. 

 
7.3 In appropriate cases, particularly in small claims, directions will be made on the first return 

date, or shortly thereafter, for a case management conference to be held before the Registry 
Convening Judge or Registrar as soon as possible.  At this conference the Judge or 
Registrar will seek to identify whether the matter is appropriate for early ADR (perhaps 
undertaken on the basis of the parties’ instructions, as opposed to statements), what issues 
are involved and the most timely and efficient method of disposing of the matter. 

 
7.4 As well as its Registrars, the Court has other staff with skills and expertise in maritime 

matters, some of whom are Marshals.  These members of the Court staff are available as 
required in any Registry to conduct or assist in the conduct of ADR carried out by 
Registrars.  By way of example, Registry staff include persons who have expertise in cargo 
claim handling, loss adjusting and navigation.  

 
8. Ad hoc retained expertise and ADR 
8.1 In appropriate cases the Court is prepared to make available outside persons with relevant 

skills retained by the Court on an ad hoc basis.  They would assist in the resolution of 
matters using ADR including mediation or early neutral evaluation.  The engagement of 
such persons would generally be through the offices of professional or industry 
associations. 

 
9. Court annexed arbitration 
9.1 The Court has power to refer matters (by consent) to arbitration under s 53A of the Federal 

Court of Australia Act.  If parties want a Registrar to act as an arbitrator, this can be 
arranged.  Speedy procedures akin to those of the London Maritime Arbitration 
Association Small Claims Procedures can be used.  This may be particularly suitable in 
small cargo claims.  If this course were taken, parties could agree to deal with the matter on 
the papers, or with minimal oral evidence, waiving rules of evidence.  If a Registrar acts as 
arbitrator, fees (hearing and room) are not incurred.  Sections 53AA and 53AB provide for 
referral of questions of law and review on a question of law to the Court.  By this 
mechanism appeals on factual questions can be eliminated. 

 



10. Approach of practitioners and litigants to Admiralty and maritime litigation 
10.1 Parties are urged to agree upon short minutes of order sufficiently prior to any scheduled 

directions hearing so that they can be sent, where agreed, by email to the Judge’s associate.  
Where possible, a directions hearing will be vacated if the parties can agree upon an 
appropriate regime prior to the nominated time and date of the directions hearing.  An 
exception to this procedure is where one (or more) of the parties is or has been in 
significant default of existing orders, or where there are difficult issues which need, sooner 
rather than later, to be ventilated.   

 
10.2 At some early point in the procedural conduct of the matter, the Court must be informed of 

the nature of the dispute, the real issues in dispute, how the essential facts are to be proved, 
whether or not there are technical issues and whether there are any particular evidential 
difficulties because of expert or overseas witnesses.  The Court appreciates that in 
Admiralty and maritime matters both the plaintiff and the defendant may, on occasions, 
need extra time to obtain instructions from overseas clients and to ascertain what did or did 
not happen in places or on ships that may be both far away and inaccessible.  Nevertheless, 
the Court expects the parties and their legal representatives promptly to ascertain, as far as 
is reasonably possible, the nature and extent of the facts which pertain to any particular 
case.  This is not limited to the particular points that the party wants to prove.  It is not an 
acceptable way of conducting litigation to ‘put the other side to proof’ on all issues.  The 
parties are expected to identify the real and genuine issues in dispute, whether of fact or 
law, after due investigation.  It is the duty of the profession to assist the Court in the 
performance of its duty to resolve disputes by reference to what truly is, or should be, in 
dispute.  In this context, parties should expect that the Court will be ready to use s 190(3) 
of the Evidence Act 1995 (Cth) in appropriate circumstances to lessen the cost of proving 
matters not bona fide in dispute. 

 
10.3 How the parties co-operate to identify the issues in dispute, and to agree on facts that are 

not truly in dispute, is a matter for the profession and their commercial clients.  An aspect 
of the co-operation between the parties’ representatives that the Court expects, however, is 
the provision of information and documentation in a prompt and timely fashion.  Where 
legal practitioners make reasonable requests for documents or information (whether strictly 
‘particulars’ or not) those requests should generally be met without the delay.  Although in 
some cases, the formality (and cost) of a verified list of documents may be necessary. 

 
10.4 These matters should be made plain to clients.  In dealing with questions of costs the Court 

will presume that clients have been made aware of the general approach and the 
expectations of the Court reflected in this Practice Note. 

 
11. Conduct of Cargo Claims 
11.1 The Court expects practitioners to approach the resolution of cargo claims in the manner 

most conducive to a speedy and cost-efficient resolution, and where possible, to avoid 
disputes about pleadings and the provision of information.   

 



11.2 Once a cargo claim proceeding has been commenced, the Court expects the parties to 
consider actively what steps (including the making of offers) have been, or should be, 
taken to settle or mediate the matter.  The Court may order parties to mediate or attend a 
case management conference before a Registrar to explore ADR possibilities and/or the 
narrowing of issues.  

 
11.3 The Court expects the parties to address at least the following matters with the aim of 

defining or eliminating issues: 
(a) The identification of the relevant bill of lading or sea carriage document (the SCD) or 

other transport document. 
(b) The identity of the carrier, or carriers, contractual and actual, and the nature of any 

dispute about that. 
(c) If the party said to be the actual carrier is different from the contractual carrier, the 

terms under which the actual carriage is said to have been performed. 
(d) If the goods were containerised, whether the container was packed or stuffed by or 

on behalf of the shipper or other cargo interest or by or on behalf of the carrier. 
(e) The description of the goods in the SCD or other transport document.  
(f) The legal regime said to govern the carriage: which national law and through it, or 

otherwise, which convention or regime applies: Hague Rules (HR) or Hague-Visby 
Rules (H-VR) or Australian Amended Hague-Visby Rules (AAH-VR) or Hamburg 
Rules (Ham R) or other variant. 

(g) Whether any limitation of liability or time bar argument arises or may arise by 
reference to such provisions as Article 4 rule 5 of the HR, H-VR, Ham R or AAH-
VR or other variant. 

(h) The causes of action relied upon against each defendant.  
(i) Provision of proper particulars of: 

(i) any claims (e.g. failure to comply with Art III r 1 by exercising due diligence to 
make the ship seaworthy); 

(ii) any defences. 
(j) If title to sue is in issue, the facts said to give rise to the title to sue under the relevant 

Sea-Carriage Documents Act or otherwise.  
(k) The nature of the damage and the detailed breakdown of the claim. 

 
11.4 If, after the parties have had due opportunity to consider all relevant issues and after the 

close of pleadings, it appears that the matter is likely to proceed to trial, the parties are 
expected to consult and co-operate in the production of a document entitled “Agreed 
Statement for Court” which sets out: 
(a) Relevant matters not in dispute which can form the basis of an agreed statement of 

facts to be tendered at the trial. 
(b) Matters in dispute and the basis for the dispute. 
(c) Whether the plaintiff or defendant will or may: 



(i)  ask the Court to have resort to s 190(3) of the Evidence Act to waive the rules 
of evidence in respect of issues not genuinely in dispute or in respect of issues 
where the application of the provisions referred to in s 190(1) of the Evidence 
Act would cause or involve unnecessary expense or delay; 

(ii)  seek summary judgment or disposal under s 31A of the Federal Court of 
Australia Act or otherwise. 

(d) A skeleton description of the general nature of the evidence to be led in the 
proceeding, identifying lay and expert evidence and what issues are to be proved by 
such evidence. 

(e) Any need for video-link evidence and any restriction upon, or protocols concerning, 
the giving of evidence by video-link in the country from which the witness would 
give evidence. 

(f) The position taken by the parties as to referral of the dispute to ADR before a Judge 
or Registrar or a person of the parties’ choosing. 

 
11.5 To the extent that there are multiple defendants and cross-claims the Court will expect the 

parties to prepare documents referable to the position of each party. 
 
 
 
 

M E J BLACK 
Chief Justice 

25 September 2009 



FEDERAL COURT OF AUSTRALIA 
Practice Note APP 1 

APPEALS TO A FULL COURT 
 
1. Introduction 
1.1 This Practice Note deals with: 

• Listings for Full Court Sittings 
• Appeal Books 
• Orders for Outline of Submissions and Lists of Authorities  
• Notice of Points of Appeal Abandoned 

 
1.2. Unless the Court or a Judge otherwise orders this Practice Note applies to all parties to 

appeals before the Full Court, including parties who are not represented by a legal 
practitioner. 

 
1.3 The Practice Note also applies to other proceedings before the Full Court, in so far as the 

practices and procedures described are appropriate to such other proceedings. 
 
2.  Listings for Full Court sittings 
2.1 The District Registrar will prepare a list of all appeals and other matters pending for 

hearing before a Full Court. 
 
2.2 The District Registrar will forward a notice of call-over to the solicitors on the record and 

to any unrepresented parties.  The notice will state the date of the next call-over. 
 
2.3 The list will be called over before a Judge or a Registrar.  At the call-over the parties must 

be in a position to advise the Court: 
• of the nature of the matter and the essential issues and how they arise; 
• of the nature of any cross appeal filed or to be filed; 
• of the nature of any notice of contention filed or to be filed; 
• whether there are any motions still to be dealt with; 
• whether the matter is ready to be listed for hearing; 
• whether the appeal index has been settled; 
• whether the appeal books have been prepared; 
• whether any consideration has been given to conducting the appeal electronically; 
• whether there is any of urgency in listing the matter; 
• the parties’ agreed estimated duration of the hearing and whether that estimate is based 

on counsels’ advice; 



• of the names of counsel briefed to appear;  
• whether counsel is briefed to appear in any other matters that may be listed in the 

same Full Court sittings including matters to be heard elsewhere in Australia; 
• of dates in the proposed sittings when the parties or their representatives are not 

available for hearing and the reasons for non-availability. 
 
2.4 The parties must also be in a position to provide details of any other matters that may affect 

the listing of the matter.  Such other matters may include: 
• identification of other pending cases involving similar legal issues; 
• whether any party intends to argue that a previous Full Court decision should not be 

followed; 
• whether leave to appeal or leave to extend time for the filing and service of the notice 

of appeal is required; 
• whether any party seeks expedition of the hearing of the appeal; 
• whether any Judge of the Court, other than the primary Judge, has made adverse 

findings as to the credit of any party, or the principals of any party, to the appeal; 
• whether the appeal is said to raise a particularly important issue of law and, if so, 

what that issue is. 
 
2.5 The hearing date will be fixed by the Chief Justice after the completion of all call-overs 

nationally within the range of dates published for the Full Court sittings.  If the 
circumstances so require, a hearing date may be fixed outside the published range of dates.  
Those appeals not fixed for hearing may be adjourned to the following call-over of Full 
Court appeals or other directions may be made. 

 
2.6 After the hearing dates have been fixed by the Chief Justice, the District Registrar will 

publish a list of those matters that have been included in the sittings.  Notice of the hearing 
date for each appeal will be sent to all solicitors on the record and to any unrepresented 
parties.  An appeal that has been fixed for hearing may be removed from the list only on 
the direction of a Judge. 

 
 Listing of Matters Outside Published Dates for Full Court Sittings 
2.7 Where the circumstances so require, the Chief Justice may convene a Full Court outside 

the published sitting dates for the Full Court.  A party may seek an order that an appeal or 
application to the Full Court be expedited.  An application for an expedited hearing must 
be accompanied by an affidavit providing evidence of urgency.  

 
2.8 Parties requiring further information about urgent Full Court hearings should first contact 

the local District Registry of the Court. 



 
3. Appeal Books 
3.1 Unless the Court orders otherwise, the appellant must prepare and file the required number 

of appeal books as determined by the Registrar. 
 
3.2 The appeal books must be prepared in accordance with: 

(a) in an appeal to which Order 52 of the Federal Court Rules applies – Order 52 
rules 26 to 28B; 

(b) in an appeal to which Order 53 applies – Order 53 rules 15A and 15B. 
 
3.3 The appeal books must contain: 

(a) such parts of the transcript of the hearing at first instance as the parties consider it 
necessary for the Court to have for the determination of the appeal, but no more; and 

(b) any affidavits and exhibits that the parties will ask the Court to read. (Complete 
documents should be included only where that is necessary for a proper 
understanding of the parts of the document relied upon.)  

 
3.4 Transcript and exhibits not likely to be referred to in submissions should not be included.  

The inclusion of unnecessary material exposes a party to the risk of an order that the costs 
occasioned by the unnecessary material be borne by the party responsible for its inclusion. 

 
3.5 If it becomes necessary during the hearing to refer to additional material, the parties may, 

by leave, hand copies of the additional material to the Court. 
 
3.6 In cases involving many documents or extensive transcript the Court recommends that the 

parties consider preparing an electronic appeal book.  If a party considers that an electronic 
appeal book may be appropriate, that party should consult with the other parties and with 
the District Registry as soon as possible after the notice of appeal has been served.  In 
appropriate cases the Court may order that the appeal book, or any part of it, be in 
electronic form. 

 
4. Orders for Outline of Submissions and Lists of Authorities 
4.1 Unless otherwise ordered, the procedure set out below must be followed: 

(a) Each party must prepare an outline of that party’s submissions on the appeal. 
(b) The outline of submissions must contain:  

(i) a concise statement of the issues that the appeal presents; 
(ii) an outline of the argument to be presented on each issue, specifying the steps in 

the argument, and any legislation, authorities or findings of fact to be relied 
upon in support of each step. 

(c) Where a party intends to challenge any of the primary Judge’s findings of fact, the 
outline must:  



(i) identify the error relied upon (including any failure to make a finding of fact); 
(ii) identify the finding that the party contends ought to have been made;  
(iii) state concisely why, in the party’s submission, the finding, or failure to make a 

finding, is erroneous;  
(iv) give references to the evidence to be relied upon in support of the argument.   

(d) The outline of submissions must be accompanied by a chronology, or a reference to 
the page in the appeal book at which a chronology may be found. 

(e) The appellant must file and serve 5 copies of its outline of submissions no later than 
4pm on the last day which is 5 clear working days before the date of hearing of the 
appeal. 

(f) The respondent must file and serve 5 copies of its outline of submissions no later 
than 4pm on the last day which is 2 clear working days before the date of hearing of 
the appeal. 

(g) The appellant must file and serve 5 copies of any outline of submissions in reply no 
later than 4pm on the last working day before the date fixed for the hearing of the 
appeal. 

(h) The outline of submissions must not exceed 10 pages in length, unless leave has been 
given.  

(i) All references to the appeal book in an outline of submissions must refer to the 
relevant page and the relevant part of the page [eg. A.B 27.5 - 28.2]. 

(j) Similarly, all references in an outline of submissions to authority must give the case 
name and citation and refer to the relevant page and the relevant part of the page [eg. 
A v B 112 CLR 210 from 212.5 to 212.7]. 

(k) It is expected that the oral arguments will follow the outline of submissions and new 
issues, not included in the outline, may not be advanced on the hearing except with 
the leave of the Full Court.  

(l) Each party must file and serve a list of authorities and legislation in accordance with 
Practice Note CM 2.   

 
4.2 The appellant should assume, in opening the appeal, that the members of the Full Court 

have read the reasons for the judgment or order appealed from, the notice of appeal and the 
outlines of submissions. 

 
5.  Notice of Points of Appeal Abandoned 
5.1 The appellant must, within a reasonable time before the hearing of an appeal, give notice to 

the Court and to the other parties to the appeal of any grounds of appeal to be abandoned.  
The respondent must likewise give notice of the abandonment of any grounds advanced in 
a notice of contention. 

 
 
 
 

M E J BLACK 
Chief Justice 

25 September 2009 



FEDERAL COURT OF AUSTRALIA 
Practice Note CM 1 

CASE MANAGEMENT AND THE INDIVIDUAL DOCKET SYSTEM 
 
1. Introduction 
1.1 The essential element of the individual docket system is that a case is allocated to a docket 

of a particular judge at the time of filing with the intention that it will remain with that 
judge for case management and disposition. 

 
1.2 The purpose of this Practice Note is to restate the purposes and principles underpinning the 

individual docket system. 
 
2. Purposes 
2.1 The overarching purposes of case management within the individual docket system is the 

just resolution of disputes as quickly, inexpensively and efficiently as possible. 
 
2.2 These purposes inform what the Court does in its management of proceedings. 
 
2.3 The Court requires that the parties and their representatives give effect to these purposes in 

their conduct of proceedings. 
 
3. Principles 
3.1 In giving effect to the overarching purposes, the Court, the profession and the parties will 

necessarily have regard to what the interests of justice, either generally or in the particular 
case, require.   

 
3.2 To that end also, the Court may be expected to have regard to the desirability of: 

(a) identifying and narrowing the issues in dispute as early as possible; 
(b) ascertaining the degree of difficulty or complexity of the issues really in dispute; 
(c) setting a trial date early; 
(d) minimising unnecessary interlocutory steps by permitting only interlocutory steps 

that are directed to identifying, narrowing or resolving the issues really in dispute 
between the parties; 

(e) exploring options for assisted dispute resolution as early as practicable. 
 

3.3 The parties and their representatives have an obligation to cooperate with, and assist, the 
Court in fulfilling the overarching purposes and, in particular, in identifying the real issues 
in dispute as early as possible and dealing with those issues in the most efficient way 
possible.  

 

 
M E J BLACK 

Chief Justice 
25 September 2009 



FEDERAL COURT OF AUSTRALIA 
Practice Note CM 2 

LIST OF AUTHORITIES, CITATION OF CASES AND LEGISLATION 
FOR PROCEEDINGS GENERALLY 

 
1. This Practice Note applies to all final hearings, including appeals, unless or to the extent 

that the Court or a Judge otherwise orders.  It applies to all parties, including those who are 
not represented by a legal practitioner.  

 
2. The Court or a Judge may direct that this Practice Note also apply to an interlocutory 

hearing. 
 
3. In this Practice Note: 

applicant includes appellant. 
required number of copies is the number of copies necessary to provide the Judge (and in 
a matter before a Full Court, each Judge) with a copy of the document and a copy for the 
Court file. 
 

4. The applicant must file, and serve on each other party, the required number of copies of its 
list of authorities and legislation, no later than 4:00pm three clear working days before the 
hearing date. 

 
5. The respondent must file, and serve on each other party, the required number of copies of 

its list no later than 4:00pm two clear working days before the hearing date. 
 
6. If a case in the list of authorities has been reported, a reference to the report of the case 

must be given and, if it has been reported in an authorised series of reports, the reference 
must be to the report in that series. 

 
7. When a case has been reported in the Federal Court Reports, the reports in that series 

should be cited to the Court.  
 
8. The authorised reports of cases decided in other Courts are to be preferred to reports that 

are not authorised.  
 
9. A reference to a case must include: 

(a) the name under which the case is reported;  
(b) its citation;  



(c) a reference to the relevant page and part of the page (e.g. A v B 112 CLR 210 at 
212.5] or, if the report contains numbered paragraphs that sufficiently identify the 
passage relied upon, the relevant paragraph; and 

(d) the medium neutral citation of the case (if any) and a reference to the relevant 
paragraph numbers. 

 
10. References to legislation must specify the legislature and the relevant sections, regulations, 

rules or clauses.  If the legislation is to be considered as it was at a particular point of time, 
the reference should state the point of time. 

 
11. The list of authorities and legislation must be divided into Parts ‘A’ and ‘B’.  Part ‘A’ must 

contain only authorities and legislation from which passages are to be read.  Part ‘B’ must 
contain authorities and legislation to which a party might refer, but from which passages 
are not to be read. 

 
12. The Court will supply for the use of the Judge or Judges hearing the matter up to, but not 

more than, ten cases on Part ‘A’ of the list that are reported in the Commonwealth Law 
Reports, Federal Court Reports, Australian Law Reports and the authorised reports of the 
Supreme Court of the State or Territory in which the application is to be heard.  Where 
more than ten cases are listed in Part ‘A’ of the party’s list, the party must identify with a 
single asterisk the ten cases that the party wishes the Court to provide for the Judges. 

 
13. The Court will, unless a contrary indication is given, supply for the use of the Judge or 

Judges hearing the case a copy of  the current compilation of the legislation referred to in 
Part ‘A’ of the list.  A party wishing to refer to legislation as at a particular point of time 
must provide the Judge or Judges with a copy of that legislation. 

 
14. A party may identify in Part ‘A’ up to five cases in addition to those referred to in 

paragraph 12, to which the party wishes to refer at some length.  These cases should be 
identified by a double asterisk.  It is the responsibility of the party to hand up photocopies 
of those cases (or the relevant parts) for the use of the Judge or Judges during argument. 

 
15. A party who intends to cite from: 

(a) an unreported case, or 
(b) the report of a case other than a case reported in the reports mentioned in paragraph 

12; or 
(c) a book, 
must provide photocopies of the case or of the relevant parts of the book for the use of the 
Court and each party during argument.  A photocopy of part of a book must include a 
photocopy of the page or pages identifying its author, title, publisher, edition and year of 
publication. 
 



16. A party may refer to an electronic version of a judgment that has been published in an 
authorised report, provided that the party has given a reference to the judgment in 
accordance with paragraphs 6 and 7 and: 
(a) if the judgment has a medium neutral citation – the passages to be relied upon are 

identified by paragraph numbers; 
(b) for any other judgment – the passages to be relied upon are identified by page 

numbers in the authorised report. 
 
 
 
 

M E J BLACK 
Chief Justice 

25 September 2009 



FEDERAL COURT OF AUSTRALIA 

Practice Note CM 3 
CONSENT ORDERS IN PROCEEDINGS INVOLVING  

A FEDERAL TRIBUNAL 
 
1. This Practice Note applies to any proceeding in which there is a challenge to a decision of 

the Commonwealth Administrative Appeals Tribunal, Migration Review Tribunal, 
Refugee Review Tribunal, Superannuation Complaints Tribunal, Defence Force Discipline 
Appeal Tribunal or any other tribunal established under a law of the Commonwealth (‘the 
Tribunal’).  

 
2. If the parties propose that an order be made by their consent, the effect of which is to set 

aside or vary an order of the Tribunal (‘consent order’), they must file the proposed 
consent order and, with it, a separate document containing a concise statement of the 
matters said to justify the making of the proposed order and giving references to any 
authorities or statutory provisions relied upon.  Both documents must be signed on behalf 
of all parties. As well as the originals, two copies of each document must be filed.  

 
3. If the proposed consent order relates only to costs, only the proposed consent order need be 

filed.  
 
4. If the Court makes a consent order the parties must, within seven days of the order being 

made, serve a copy of the order and the supporting statement (if any – see paragraph 2) 
upon the Tribunal.  

 
 
 
 

M E J BLACK 
Chief Justice 

25 September 2009 
 



FEDERAL COURT OF AUSTRALIA 
Practice Note CM 4 

COSTS - GROSS SUM COSTS UNDER ORDER 62 PARAGRAPH 4(2)(C) 
OF THE FEDERAL COURT RULES 

 
 
1. This Practice Note applies to applications under Order 62 paragraph 4(2)(c) of the Federal 

Court Rules for an order specifying a gross sum of costs. 
 
2. An application under paragraph 4(2)(c) must be accompanied by an affidavit stating:  

(a) the amount of the gross sum sought to be specified in the order; and  
(b) how the gross sum has been arrived at and how it is justified. 

 
 
 
 

M E J BLACK 
Chief Justice 

25 September 2009 
 



FEDERAL COURT OF AUSTRALIA 

Practice Note CM 5 
DISCOVERY 

 
1. Practitioners should expect that, with a view to eliminating or reducing the burden of 

discovery, the Court:  
(a) will not order general discovery as a matter of course, even where a consent direction 

to that effect is submitted;  
(b) will fashion any order for discovery to suit the issues in a particular case; and  
(c) will expect the following questions to be answered:  

(i) is discovery necessary at all, and if so for what purposes?  
(ii) can those purposes be achieved: 

• by a means less expensive than discovery?  
• by discovery only in relation to particular issues?  
• by discovery (at least in the first instance - see (iii)) only of defined 

categories of documents?  
(iii) particularly in cases where there are many documents, should discovery be 

given in stages, e.g. initially on a limited basis, with liberty to apply later for 
particular discovery or discovery on a broader basis?  

(iv) should discovery be given in the list of documents by general description rather 
than by identification of individual documents?  

 
2. In determining whether to order discovery, the Court will have regard to the issues in the 

case and the order in which they are likely to be resolved, the resources and circumstances 
of the parties, the likely cost of the discovery and its likely benefit.  

 
3. To prevent orders for discovery requiring production of more documents than are 

necessary for the fair conduct of the case, orders for discovery will ordinarily be limited to 
the documents required to be disclosed by Order 15 rule 2(3). 

 
 
 
 

M E J BLACK 
Chief Justice 

25 September 2009 
 



FEDERAL COURT OF AUSTRALIA 
Practice Note CM 6 

ELECTRONIC TECHNOLOGY IN LITIGATION 
 
1. Introduction  
1.1  Unless the Court otherwise orders, this Practice Note applies to any proceeding in which 

the Court has ordered that:  
(a) discovery be given of documents in an electronic format; or   
(b) a hearing be conducted using documents in an electronic format.  

 
1.2  It may be expected that an order of the nature mentioned in paragraph 1.1 will be made in 

any proceeding in which:   
(a) a significant number (in most cases, 200 or more) of the documents relevant to the 

proceeding have been created or are stored in an electronic format; and   
(b) the use of technology in the management of documents and conduct of the 

proceeding will help facilitate the quick, inexpensive and efficient resolution of the 
matter.   

 
1.3  Existing Court rules and Practice Notes governing discovery and other litigation processes 

continue to apply unless the Court or a Judge otherwise orders.    
 
1.4  Technical expressions used in this Practice Note and Related Materials are defined in the 

Glossary.   
 
1.5  This Practice Note and the Related Materials mentioned in paragraph 11.1 below are 

available from the Court’s web site at http://www.fedcourt.gov.au .   
 
2.  Purpose  
2.1  The purpose of this Practice Note and Related Materials is to encourage and facilitate the 

effective use of technology in proceedings before the Court by:  
(a)  setting out the Court’s expectations of how technology should be used in the conduct 

of proceedings before it; and   
(b)  recommending a framework for the management of documents electronically in the 

discovery process and the conduct of trials.   
 
3. Principles  
3.1  This Practice Note is to be applied in a manner that gives effect to the overarching purpose 

of the Federal Court’s Individual Docket System, which is:  the just resolution of disputes 
as quickly, inexpensively and efficiently as possible.  

 

http://www.fedcourt.gov.au/


3.2  The Court expects the parties and their representatives to cooperate with and assist the 
Court in fulfilling the overarching purpose and, in particular, in identifying documents 
relevant to the dispute as early as possible and dealing with those documents in the most 
efficient way practicable.  

 
4. Application of these Principles  
4.1 The Court expects the parties to a proceeding and their legal representatives to consider, at 

as early a stage in the proceeding as practicable, the use of technology in the management 
of documents and conduct of the proceeding.  In particular, it is expected that consideration 
will be given to the use of technology for:  
(a)  creating lists of discoverable documents;  
(b)  giving discovery by exchanging electronically stored information;  
(c)  inspecting discovered documents and other material;  
(d)  lodging documents with the Court;  
(e)  delivering Court documents to, and otherwise communicating with, each  party; and  
(f)  presenting documents and other material to the Court during a trial.  

 
5. Efficient Document Management  
5.1 This Practice Note and the Related Materials are based upon the following observations 

concerning efficient document management:  
(a)  Electronic documents, including email, form an increasing proportion of Documents 

in proceedings before the Court.  
(b)  Electronic documents must be managed efficiently to minimise the cost of discovery 

and the cost of the trial.   
(c)  Printing electronic documents for the purpose of discovery will generally be a waste 

of time and money.  
(d)  Photocopying paper documents multiple times for the purpose of discovery will 

generally be a waste of time and money.  
(e)  Wherever possible, parties should exchange documents in a usable, searchable 

format or in the format in which the documents are ordinarily maintained.  The 
exchange format should allow the party receiving the documents the same ability to 
access, search, review and display the documents as the party producing the 
documents.  

(f)  Lawyers should endeavour to use technology to ensure that document management is 
undertaken efficiently and effectively.  

(g)  Parties should plan for appropriate discovery as early as possible in the proceedings.   
 
6.  Discovery plans  
6.1  Before the Court makes an order that discovery be given using documents in an electronic 

format, it will expect the parties to have discussed and agreed upon a practical and cost-
effective discovery plan having regard to the issues in dispute and the likely number, 
nature and significance of the documents that might be discoverable in relation to them.  



7.  Document management  
7.1  The Court expects the parties to meet and confer for the purpose of reaching an agreement 

about the protocols to be used for the electronic exchange of documents and other issues 
relating to efficient document management in a proceeding.  

 
7.2  The Court may require the parties to address these issues at a Directions Hearing or a case 

management conference.  
 
7.3  A checklist identifying issues that the parties are expected to consider is included in the 

Related Materials.   
 
8.  Document Management Protocols   
8.1  The Default Document Management Protocol is to be used in all proceedings to which this 

Practice Note applies and in which the number of Discoverable Documents is reasonably 
anticipated to be between 200 and 5,000, unless an alternative Document Management 
Protocol is agreed by the parties and accepted by the Court.  

 
8.2  Where the number of Discoverable Documents is reasonably anticipated to exceed 5,000 

Documents, the parties should agree to an Advanced Document Management Protocol in 
consultation with the Court.   

 
8.3  An example of an Advanced Document Management Protocol is included in the Related 

Materials.    
 
9.  Use of technology in a hearing  
9.1  In a proceeding to which this Practice Note applies, the Court will expect the parties to use 

technology efficiently and effectively in preparation for, and in the conduct of, the trial.   
 
9.2  A checklist identifying issues that the parties are expected to consider is included in the 

Related Materials.   
 
10.  eRegistrars  
10.1  In each registry one or more registrars have been nominated to provide advice and 

assistance in relation to the implementation of the Practice Note.  These registrars are 
referred to as ‘eRegistrars’.  Lawyers or parties requiring information or assistance about 
the application of the Practice Note or the use of technology in litigation in the Court are 
encouraged to contact an eRegistrar.  Contact details for the eRegistrars can be found at 
http://www.fedcourt.gov.au .   

 

http://www.fedcourt.gov.au/


11.  Related materials  
11.1  The following Related Materials are released with this Practice Note:  

(a)  Pre-Discovery Conference Checklist  
(b)  Default Document Management Protocol   
(c)  An example of an Advanced Document Management Protocol   
(d)  Pre-Trial Checklist.   

 
11.2  The Related Materials will be reviewed and updated by the Court from time to time in light 

of feedback from interested parties and changes in technology.   
 
 
 
 

M E J BLACK 
Chief Justice 

25 September 2009 
 



FEDERAL COURT OF AUSTRALIA 
Practice Note CM 7 

EXPERT WITNESSES IN PROCEEDINGS IN THE FEDERAL COURT OF 
AUSTRALIA 

 
1. Practitioners should give a copy of the following guidelines to any witness they propose to 

retain for the purpose of preparing a report or giving evidence in a proceeding as to an 
opinion held by the witness that is wholly or substantially based on the specialised 
knowledge of the witness (see Part 3.3 - Opinion of the Evidence Act 1995 (Cth)). 

 
2. The guidelines are not intended to address all aspects of an expert witness’s duties, but are 

intended to facilitate the admission of opinion evidence1, and to assist experts to 
understand in general terms what the Court expects of them.   Additionally, it is hoped that 
the guidelines will assist individual expert witnesses to avoid the criticism that is 
sometimes made (whether rightly or wrongly) that expert witnesses lack objectivity, or 
have coloured their evidence in favour of the party calling them.  

 
Guidelines
 

1. General Duty to the Court2

1.1 An expert witness has an overriding duty to assist the Court on matters relevant to the 
expert’s area of expertise. 

1.2 An expert witness is not an advocate for a party even when giving testimony that is 
necessarily evaluative rather than inferential3. 

1.3 An expert witness’s paramount duty is to the Court and not to the person retaining the 
expert.  

 
2. The Form of the Expert Evidence4

2.1 An expert’s written report must give details of the expert’s qualifications and of the 
literature or other material used in making the report. 

2.2 All assumptions of fact made by the expert should be clearly and fully stated. 

                                                 
1 As to the distinction between expert opinion evidence and expert assistance see Evans Deakin Pty Ltd v Sebel 
Furniture Ltd [2003] FCA 171 per Allsop J at [676]. 
2 See rule 35.3 Civil Procedure Rules (UK); see also Lord Woolf “Medics, Lawyers and the Courts” [1997] 16 CJQ 
302 at 313. 
3 See Sampi v State of Western Australia [2005] FCA 777 at [792]-[793], and ACCC v Liquorland and Woolworths 
[2006] FCA 826 at [836]-[842] 
4 See rule 35.10 Civil Procedure Rules (UK) and Practice Direction 35 – Experts and Assessors (UK); HG v the 
Queen (1999) 197 CLR 414 per Gleeson CJ at [39]-[43]; Ocean Marine Mutual Insurance Association (Europe) OV 
v Jetopay Pty Ltd [2000] FCA 1463 (FC) at [17]-[23] 



2.3 The report should identify and state the qualifications of each person who carried out any 
tests or experiments upon which the expert relied in compiling the report. 

2.4 Where several opinions are provided in the report, the expert should summarise them. 

2.5 The expert should give the reasons for each opinion. 

2.6 At the end of the report the expert should declare that “[the expert] has made all the 
inquiries that [the expert] believes are desirable and appropriate and that no matters of 
significance that [the expert] regards as relevant have, to [the expert’s] knowledge, been 
withheld from the Court.” 

2.7 There should be included in or attached to the report: (i) a statement of the questions or 
issues that the expert was asked to address; (ii) the factual premises upon which the report 
proceeds; and (iii) the documents and other materials that the expert has been instructed to 
consider. 

2.8 If, after exchange of reports or at any other stage, an expert witness changes a material 
opinion, having read another expert’s report or for any other reason, the change should be 
communicated in a timely manner (through legal representatives) to each party to whom 
the expert witness’s report has been provided and, when appropriate, to the Court5. 

2.9 If an expert’s opinion is not fully researched because the expert considers that insufficient 
data are available, or for any other reason, this must be stated with an indication that the 
opinion is no more than a provisional one.   Where an expert witness who has prepared a 
report believes that it may be incomplete or inaccurate without some qualification, that 
qualification must be stated in the report (see footnote 5). 

2.10 The expert should make it clear when a particular question or issue falls outside the 
relevant field of expertise. 

2.11 Where an expert’s report refers to photographs, plans, calculations, analyses, 
measurements, survey reports or other extrinsic matter, these must be provided to the 
opposite party at the same time as the exchange of reports6. 

 

3. Experts’ Conference  
3.1 If experts retained by the parties meet at the direction of the Court, it would be improper 

for an expert to be given, or to accept, instructions not to reach agreement.   If, at a meeting 
directed by the Court, the experts cannot reach agreement about matters of expert opinion, 
they should specify their reasons for being unable to do so.  

 
 
 

M E J BLACK 
Chief Justice 

25 September 2009 

                                                 
5 The “Ikarian Reefer” [1993] 20 FSR 563 at 565 
6 The “Ikarian Reefer” [1993] 20 FSR 563 at 565-566.  See also Ormrod “Scientific Evidence in Court” [1968] 
Crim LR 240 



FEDERAL COURT OF AUSTRALIA 
Practice Note CM 8 

FAST TRACK 
 
Part 1 Preliminary 
1.1  This Practice Note may be cited as the ‘Fast Track Directions’. 
 
1.2 This Practice Note sets out the arrangements for the management of proceedings to be 

conducted in accordance with the Fast Track Directions. 
 
Part 2 Application of the Fast Track Directions 
Proceedings to which the Fast Track Directions apply 
2.1  The Fast Track Directions will apply to: 

(a) A new proceeding that arises out of or relates to: 
(i) commercial transactions; 
(ii) an issue that has importance in trade or commerce; 
(iii) the construction of commercial documents; 
(iv) an issue that has importance in personal insolvency; or 
(v) intellectual property rights apart from patents 

 and which is commenced by filing an application clearly marked ‘FAST TRACK 
APPLICATION’ in the upper right-hand corner of the first page of the application.  
[Such an application will generally be accompanied by a Fast Track Statement in 
accordance with Part 4 below that is verified by an affidavit.] 

(b) An existing proceeding of a type mentioned in paragraph 2.1(a) in which the parties 
agree that the proceeding should be conducted in accordance with the Fast Track 
Directions and provide the Court with a written notice of their agreement. 

(c) A proceeding in which a Judge, either on his or her own motion or at the request of a 
party, makes an order that the proceeding be conducted in accordance with the Fast 
Track Directions. 

 
Estimate of length of trial to be provided in application or request 
2.2 An application mentioned in paragraph 2.1(a) or a notice mentioned in paragraph 2.1(b) 

must include an estimate of the length of the trial. 
 
Proceedings to which the Fast Track Directions is not expected to apply 
2.3 The Court expects that the Fast Track Directions will not apply to a proceeding: 

(a) the trial of which is likely to exceed 5 days; or 
(b) if filed in a registry of the Court which has a Corporations Panel – would otherwise 

be allocated to the Corporations Panel; or 



(c) that is subject to: 
(i) the Practice Note ADM 1 – Admiralty and Maritime Work in the Federal Court 

of Australia; or 
(ii) the Practice Note TAX 1 – Tax List; or 
(iii) the Practice Note IP 1 – Proceedings under the Patents Act 1990 (Cth). 

 
Objection to Fast Track Directions 
2.4 A respondent who is served with an application marked in accordance with paragraph 

2.1(a) and who objects to the proceeding being conducted in accordance with the Fast 
Track Directions should give the Court and the applicant written notice of the objection 
within 14 days of being served with the application.  The notice must include a brief 
statement of the reasons for the respondent’s objection. 

 
Cessation of the Fast Track Directions 
2.5 A Judge, either on his or her own motion or at the request of a party, may make an order 

that a proceeding no longer be conducted in accordance with the Fast Track Directions. 
 
Part 3 Reckoning time 
3.1  In calculating the time provided by the Fast Track Directions or by any order fixing, 

extending or abridging time:  
(a) the period from 24 December to 2 January next following is excluded; and 
(b) the period from 3 January to 14 January will, unless otherwise ordered, be included. 

 
Part 4 Fast Track Statements, Responses and Cross-Claims 
No pleadings unless Court otherwise orders 
4.1 Unless the Court otherwise orders, there will be no pleadings in a proceeding to be 

conducted in accordance with the Fast Track Directions.  Instead, the parties will use Fast 
Track Statements, Fast Track Responses, Fast Track Cross-Claims and Fast Track Replies. 

 
Fast Track Statement 
4.2 The applicant in a proceeding to be conducted in accordance with the Fast Track 

Directions must file and serve a ‘Fast Track Statement’ in accordance with the form set out 
in the annexure to this Practice Note.  The document must, avoiding undue formality, state 
in summary form: 
(a) the nature of the dispute; 
(b) the issues that the applicant believes are likely to arise in the proceeding; 
(c) the applicant’s contentions, including the material facts upon which the applicant 

intends to rely (which must be stated with adequate particulars), the relief claimed 
and the legal grounds for that relief. 

 



Fast Track Response 
4.3 The respondent in a proceeding to be conducted in accordance with the Fast Track 

Directions must file and serve a ‘Fast Track Response’ in accordance with the form set out 
in the annexure to this Practice Note.  The document must, avoiding undue formality, state 
in summary form: 
(a) the nature of the dispute; 
(b) the issues that are likely to arise in the proceeding; 
(c) the respondent’s response to each of the applicant’s contentions including: 
 (i)  the material facts upon which the respondent intends to rely, insofar as they are 

not included in the ‘Fast Track Statement’; 
 (ii) a reference to whether the respondent admits, does not admit or denies each 

allegation made by the applicant; and 
 (iii)  the legal grounds for opposing the relief claimed by the applicant. 

 
Fast Track Cross-Claim 
4.4 Any cross-claim must be made in the form prescribed by the Federal Court Rules and be 

accompanied by a ‘Fast Track Cross-Claim’.  The form and content of a ‘Fast Track Cross-
Claim’ should, with appropriate modifications, be in accordance with the form and content 
of a ‘Fast Track Statement’ as set out in paragraph 4.2 above. 

 
Fast Track Response to Cross-Claim 
4.5 A cross-respondent must file and serve a ‘Fast Track Response to Cross-Claim’.  The form 

and content of a ‘Fast Track Response to Cross-Claim’ should, with appropriate 
modifications, be in accordance with the form and content of a ‘Fast Track Response’ as 
set out in paragraph 4.3 above. 

 
Fast Track Reply 
4.6 An applicant or a cross-claimant may, if served with a ‘Fast Track Response’ or a ‘Fast 

Track Response to Cross-Claim’ to which a reply is needed, file and serve a ‘Fast Track 
Reply’.  The form and content of a ‘Fast Track Reply’ should, with appropriate 
modifications, be in accordance with the form and content of a ‘Fast Track Response’ as 
set out in paragraph 4.3 above. 

 
Time for filing and service of Fast Track Statements, Responses, Cross-Claims and Replies 
4.7  The Fast Track Statements, Responses, Cross-Claims and Replies must be filed and served 

in accordance with the following timetable: 
(a) The application and accompanying ‘Fast Track Statement’ must be served upon each 

respondent within 7 days of filing the application and the ‘Fast Track Statement’. 
(b) The ‘Fast Track Response’ and any cross-claim and ‘Fast Track Cross-Claim’ 

against the applicant must be filed and served within 30 days after service of the 
application and the ‘Fast Track Statement’. 

 



(c) Any cross-claim and ‘Fast Track Cross-Claim’ against a third party must be filed and 
served within 5 days after service of the ‘Fast Track Response’. 

(d) Where a cross-claim and ‘Fast Track Cross-Claim’ is served and the cross-
respondent is already a party to the action, the cross-respondent must file and serve a 
‘Fast Track Response to Cross-Claim’ within 10 days after the service of the cross-
claim and the ‘Fast Track Cross-Claim’.   

(e) Where the cross-respondent is not already a party to the action, the cross-respondent 
must file and serve a ‘Fast Track Response to Cross-Claim’ within 21 days after the 
service of the cross-claim and the ‘Fast Track Cross-Claim’. 

 (f)  Where a respondent or cross-respondent serves a ‘Fast Track Response’ or a ‘Fast 
Track Response to Cross-Claim’ to which a reply is needed, the applicant or cross-
claimant, as the case may be, must file and serve a ‘Fast Track Reply’ within 5 days 
after service of the ‘Fast Track Response’ or ‘Fast Track Response to Cross-Claim’. 

 
Part 5 Parties to cooperate and act in good faith 
Parties to cooperate 
5.1 The Court expects the parties and their representatives to cooperate with, and assist, the 

Court in ensuring the proceeding is conducted in accordance with the Fast Track Directions 
so that the real issues in dispute are identified as early as possible and are dealt with in the 
most efficient way possible. 

 
Resolution of disputes 
5.2  Before making any application relating to an interlocutory dispute (including disputes 

about discovery), the parties must meet and confer and attempt to resolve the dispute in 
good faith.  If the parties are unable to resolve the dispute, any application about the issue 
must contain a certificate by the moving party’s lawyer that the ‘meet and confer’ 
requirement was completed, though unsuccessful.  Failure to so certify will result in the 
application being immediately refused. 

 
Part 6 Initial Directions Hearing / Scheduling Conference 
Date for Scheduling Conference 
6.1  An initial directions hearing (the ‘Scheduling Conference’) will be set down not less than 

45 days from the date of the filing of the application.  In urgent cases the Scheduling 
Conference may be set down earlier and the times specified in paragraph 4.7 modified 
accordingly.   

 
Endorsement on application 
6.2  The date for the Scheduling Conference must be obtained from the Registry and must be 

stated on the application. 
 

 



Attendance 
6.3  The lawyers acting for each party are expected to attend the Scheduling Conference. 
 
Initial witness list 
6.4  Each party must bring to the Scheduling Conference an initial witness list with the name of 

each witness the party intends to call at trial.  The list is to include a very brief summary of 
the expected testimony of each witness and, unless it is otherwise obvious, must state the 
relevance of the evidence of each witness.  Each party will provide a copy of the party’s 
initial witness list to the presiding judge and to each other party.   

 
Evidence by affidavit or oral testimony 
6.5 At the Scheduling Conference the presiding judge will determine whether, and to what 

extent, the trial will be a ‘trial by affidavit’ or will be a ‘trial by witnesses’ with summaries 
of the expected evidence of each witness. 

 
Preliminary witness list 
6.6 The initial witness lists will be combined to create the ‘Preliminary Witness List’.  Each 

party has an ongoing obligation to update the Preliminary Witness List by adding any new 
witnesses that the party expects to call, or removing witnesses that the party no longer 
expects to call.  Each party must, in a timely manner, notify both the Court and all other 
parties of any updates the party makes to the Preliminary Witness List. 

 
Narrowing of issues 
6.7 At the Scheduling Conference the parties will be asked to outline the issues and facts that 

appear to be in dispute.  The parties will also be asked to indicate whether the matter 
should be referred for alternative dispute resolution and, if so, a timetable within which the 
alternative dispute resolution might be completed. 

 
Fixed trial date 
6.8 At the Scheduling Conference the presiding judge will set a trial date for the case which, 

except in urgent cases, will be between 2 and 5 months from the date of the Scheduling 
Conference, depending on the relative complexity of the case.  Urgent cases will be heard 
on shorter notice.   

 
Pre-trial schedule 
6.9 With the assistance of the lawyers for each party, the presiding judge will establish a pre-

trial schedule for all interlocutory steps needed to bring the proceeding to trial to which the 
parties must strictly adhere, including (when appropriate) a time by which the parties must 
submit to and attempt alternative dispute resolution and the date for a Pre-trial Conference 
mentioned in Part 10 below (‘the Pre-Trial Conference’).  Failure to adhere to the timetable 
may result in sanctions, including adverse costs orders, rejection of late filings, the 

 



proceeding no longer being conducted in accordance with the Fast Track Directions and, in 
exceptional cases, dismissal of the claim or rejection of the defence. 

 
Pre-trial exchange of affidavits 
6.10 For the purposes of the Pre-trial Conference: 

(a) the applicant must provide copies of all witness affidavits or summaries of evidence 
to the respondent; 

(b)  the respondent must, after a reasonable time to review the affidavits or summaries of 
evidence, provide copies of any witness affidavits or summaries to the applicant.     

 
Notification of opposition 
6.11 If a party decides not to call or is unable to call a witness whose affidavit or summary of 

evidence has been delivered to the other parties, the party must forthwith notify the other 
parties so as not to surprise those parties or otherwise deprive those parties of an expected 
opportunity to cross-examine the witness. 

 
Alteration of dates 
6.12 Applications for adjournment of a trial or other hearing date will not be granted on the mere 

agreement of the lawyers.  No adjournment will be granted other than for good cause and 
upon such terms as the Court may impose. 

 
Part 7 Discovery 
Limited discovery 
7.1  Except where expanded or limited by the presiding judge, discovery if ordered in 

proceedings to which the Fast Track Directions apply will be confined to documents in the 
following categories: 
(a) documents on which a party intends to rely; and 
(b) documents that have significant probative value adverse to a party’s case. 

 
Reasonable search effort 
7.2 Discovery must be provided in accordance with the following: 

(a) Parties must provide discovery of any document within the limited discovery 
categories mentioned in paragraph 7.1 that a party knows of at the time of the 
Scheduling Conference, or that the party becomes aware of at a later point in the pre-
trial or trial process, or that the party discovers in the course of a good-faith 
proportionate search of the party’s documents and records. 

(b) A ‘good-faith proportionate search’ is a search undertaken by a party in which the 
party makes a good-faith effort to locate discoverable documents, while bearing in 
mind that the cost of the search should not be excessive having regard to the nature 
and complexity of issues raised by the case, including the type of relief sought and 
the quantum of the claim. 

 



(c) A party giving discovery must, if requested to do so by another party, provide a brief 
description of the steps the party has taken to conduct a good faith proportionate 
search to locate discoverable documents. 

 
Additional discovery 
7.3  A party may require additional discovery in relation to discrete issues, such as the 

quantification of damages.  In that event the judge may make a separate order for that 
purpose.  The order may include a requirement that discovery be given by inspection alone. 

 
Part 8 Interrogatories 
8.1 Interrogatories will not be permitted in proceedings to which the Fast Track Directions 

apply unless there are exceptional circumstances. 
 
Part 9 Interlocutory applications 
Requirement for briefs to accompany interlocutory applications 
9.1  Interlocutory applications, whether or not made by motion must, unless otherwise directed, 

be in writing and must be accompanied by a written brief (not exceeding 5 pages) setting 
out a concise statement of the facts (if necessary verified by affidavit) and supporting 
arguments, with a citation of the authorities upon which the moving party relies.  The 
opposing party must file a brief in response (not exceeding 5 pages) and such supporting 
documents as are appropriate within 5 days after service of the moving party’s 
interlocutory application and brief.  The moving party may file a short rebuttal brief within 
2 days after service of the opposing party’s brief in response. 

 
Exception to requirement for briefs 
9.2  Briefs need not accompany applications for simple directions. 
 
Determination of applications without an oral hearing 
9.3  If a party wishes to be heard orally on any interlocutory application, the party may request 

an oral hearing.  The request will be granted in applications for injunctions or the 
appointment of receivers.  Otherwise, oral hearings will be granted where the judge 
determines that an oral hearing would specifically add to, or further clarify or explain, the 
issues and arguments in a way that the written briefs cannot.  An oral hearing will probably 
be unnecessary in most instances. 

 
Extensions of time 
9.4  A request for an extension of time relating to the determination of an interlocutory 

application must be in writing and, in general, will be looked upon with disfavour. 
 

 



Part 10 Pre-trial Conference 
Time of Pre-Trial Conference 
10.1 A Pre-Trial Conference will, unless the Court orders otherwise, be held approximately 3 

weeks prior to the scheduled trial date with the presiding judge, the lawyers involved in the 
case and all parties attending.  The Pre-Trial Conference is an opportunity for the parties 
and the judge to deal with any outstanding matters or applications before the start of the 
trial.   

 
Agreed facts 
10.2 At the Pre-Trial Conference the parties will be required to identify the material facts that 

are agreed and the material facts in dispute. 
 
Final witness list 
10.3 At the Pre-Trial Conference the parties will, with the assistance of the presiding judge, 

finalise the list of witnesses to be called at trial.  The judge may, where appropriate to do 
so, refuse permission to a party to call a potential witness.  The judge reserves the authority 
to revisit the final witness list at any time to discuss any issues or concerns arising during 
the trial.  Witnesses that are not on the final witness list will not, save in exceptional 
circumstances, be permitted to give evidence. 

 
Objections to evidence 
10.4 At the Pre-Trial Conference the parties should be ready to deal with any objections to the 

evidence proposed to be tendered.  The judge may rule on those objections, unless they are 
more conveniently dealt with at the trial.   

 
Joint exhibit list 
10.5 At the Pre-Trial Conference, the parties must jointly submit a numbered list of the exhibits 

the parties intend to use at trial.  The list will include a copy of the exhibit and, where not 
obvious, a short description of the exhibit and a statement of its relevance.  The judge will 
examine the list with the parties and discuss any perceived issues or concerns with the 
proposed exhibits.  The judge reserves the authority to revisit the joint exhibit list at any 
time to discuss any issues or concerns arising during the trial.  Exhibits that are not on the 
joint exhibit list will not, save in exceptional circumstances, be permitted to be tendered at 
trial. 

 
Trial length 
10.6 At the Pre-Trial Conference, having regard to the legal and factual issues raised by the case 

and to the number of witnesses to be called, the judge will determine the total time that 
each party will be allocated at trial to present its case, with due allowance being made for 
questions from the presiding judge.  Each party will receive a fixed block of time for oral 
submissions; a fixed block of time to present its case-in-chief, cross-examination, and any 
re-examination; and a small amount of flexible time to be used as needed.  It will be the 
responsibility of each party’s Counsel to determine how to allocate and best use the party’s 

 



available time.  When a party’s allocated time has expired, the party will not, except in 
exceptional circumstances, be permitted to present further evidence and/or make further 
submissions, as the case may be. 

 
Part 11 Closing submissions 
11.1 A party may make a written submission in substitution for, or supplementary to, the party’s 

closing oral submission.  The written submission must: 
(a) not exceed 15 pages; 
(b) include each finding of fact that the party contends should be made and, where 

appropriate, references to the evidence that supports that finding; 
(c) be provided to the Court and to all other parties before the party makes any closing 

oral submission or, if no closing oral submission is to be made, before the conclusion 
of the trial.   

 In an exceptional case a party may be given permission to provide a short supplementary 
written submission after the conclusion of the trial. 

 
Part 12 Judgment 
12.1 The Court will endeavour to deliver judgment within 6 weeks of the conclusion of the trial 

or the receipt of the final submissions (whichever is the later), but in urgent cases will 
endeavour to do so more quickly. 

 
 
 
 

M E J BLACK 
Chief Justice 

25 September 2009 

 



ANNEXURE 

 
 
 FAST TRACK 
 
IN THE FEDERAL COURT OF AUSTRALIA 
 DISTRICT REGISTRY No.     of 20    . 
 
BETWEEN 
 
AB and Others Applicants 
 
and 
 
CD Respondent 
 and Cross-Claimants* 
 
 

FAST TRACK STATEMENT*/RESPONSE*/CROSS-CLAIM*/RESPONSE TO CROSS-
CLAIM*/REPLY* 

 
 
Nature of the dispute 
 
 
 
Issues Likely to Arise 
 
 
 
Applicant’s [or Cross-Claimant’s] Contentions* 
(which should include the material facts upon which the applicant intends to rely (which must be stated with adequate 
particulars) and the relief claimed and the legal grounds for that relief) 
 
 
 
Respondent’s [or Cross-Respondent’s] Responses to Contentions*  
(which should include the material facts upon which the respondent intends to rely, insofar as they are not included in 
the ‘Fast Track Statement’;  a reference to each allegation that the respondent or cross-respondent admits, does not 
admit or denies; and the legal grounds for opposing the relief claimed by the applicant) 
 
*  Omit if inapplicable 
 
 
Filed by (or on behalf of): 
 
Name: DX: 
Address for service: Telephone: 
Facsimile: Ref: 

 

 



FEDERAL COURT OF AUSTRALIA 
Practice Note CM 9 
FREEZING ORDERS 

(Also known as “Mareva Orders” or “Asset Preservation Orders”) 
 
1. This Practice Note supplements Order 25A of the Federal Court Rules relating to freezing 

orders (also known as ‘Mareva orders’ after Mareva Compania Naviera SA v International 
Bulkcarriers SA (The Mareva) [1975] 2 Lloyd’s Rep 509, or ‘asset preservation orders’).  

 
2. This Practice Note addresses (among other things) the Court’s usual practice relating to the 

making of a freezing order and the usual terms of such an order.  While a standard practice 
has benefits, this Practice Note and the example form of order annexed to it do not, and 
cannot, limit the judicial discretion to make such order as is appropriate in the 
circumstances of the particular case.   

 
3. Words and expressions in this Practice Note that are defined in Order 25A have the 

meanings given to them in that Order.  
 
4. An example form of ex parte freezing order is annexed to this Practice Note.  The example 

form may be adapted to meet the circumstances of the particular case.  It may be adapted 
for an inter partes freezing order as indicated in the footnotes to the example form (the 
footnotes and references to footnotes should not form part of the order as made).  The 
example form contains provisions aimed at achieving the permissible objectives of the 
order consistently with the proper protection of the respondent and third parties.  

 
5. The purpose of a freezing order is to prevent frustration or abuse of the process of the 

Court, not to provide security in respect of a judgment or order.  
 
6. A freezing order should be viewed as an extraordinary interim remedy because it can 

restrict the right to deal with assets even before judgment, and is commonly granted ex 
parte.  

 
7. The respondent is often the person said to be liable on a substantive cause of action of the 

applicant.  However, the respondent may also be a third party, in the sense of a person who 
has possession, custody or control, or even ownership, of assets which he or she may be 
obliged ultimately to disgorge to help satisfy a judgment against another person.  Subrule 
5(5) addresses the minimum requirements that must ordinarily be satisfied on an 
application for a freezing order against such a third party before the discretion is enlivened.  
The third party will not necessarily be a party to the substantive proceeding, (see Cardile v 
LED Builders Pty Ltd (1999) 198 CLR 380) but will be a respondent to the application for 
the freezing or ancillary order.  Where a freezing order against a third party seeks only to 
freeze the assets of another person in the third party’s possession, custody or control (but 
not ownership), the example form will require adaptation.  In particular, the references to 



‘your assets’ and ‘in your name’ should be changed to refer to the other person’s assets or 
name (e.g. ‘John Smith’s assets’, ‘in John Smith’s name’).  

 
8. A freezing or ancillary order may be limited to assets in Australia or in a defined part of 

Australia, or may extend to assets anywhere in the world, and may cover all assets without 
limitation, assets of a particular class, or specific assets (such as the amounts standing to 
the credit of identified bank accounts).   

 
9. The duration of an ex parte freezing order should be limited to a period terminating on the 

return date of the motion, which should be as early as practicable (usually not more than a 
day or two) after the order is made, when the respondent will have the opportunity to be 
heard.  The applicant will then bear the onus of satisfying the Court that the order should 
be continued or renewed.  

 
10. A freezing order should reserve liberty for the respondent to apply on short notice.  

An application by the respondent to discharge or vary a freezing order will normally be 
treated by the Court as urgent.  

 
11. The value of the assets covered by a freezing order should not exceed the likely maximum 

amount of the applicant’s claim, including interest and costs.  Sometimes it may not be 
possible to satisfy this principle (for example, an employer may discover that an employee 
has been making fraudulent misappropriations, but does not know how much has been 
misappropriated at the time of the discovery and at the time of the approach to the Court).  

 
12. The order should exclude dealings by the respondent with its assets for legitimate 

purposes, in particular:  
(a) payment of ordinary living expenses;  
(b) payment of reasonable legal expenses;  
(c) dealings and dispositions in the ordinary and proper course of the respondent’s 

business, including paying business expenses bona fide and properly incurred; and  
(d) dealings and dispositions in the discharge of obligations bona fide and properly 

incurred under a contract entered into before the order was made.  
 

13. Where a freezing order extends to assets outside Australia, the order should provide for the 
protection of persons outside Australia and third parties.  Such provisions are included in 
the example form of freezing order.  

 
14. The Court may make ancillary orders.  The most common example of an ancillary order is 

an order for disclosure of assets.  The annexed example form provides for such an order 
and for the privilege against self-incrimination.  

 
15. The rules of court confirm that certain restrictions expressed in The Siskina [1979] AC 210 

do not apply in this jurisdiction.  First, the Court may make a freezing order before a cause 



of action has accrued (a ‘prospective’ cause of action). Secondly, the Court may make a 
free-standing freezing order in aid of foreign proceedings in prescribed circumstances.  
Thirdly, where there are assets in Australia, service out of Australia is permitted under a 
new ‘long arm’ service rule.  

 
16. As a condition of the making of a freezing order, the Court will normally require 

appropriate undertakings by the applicant to the Court, including the usual undertaking as 
to damages.  

 
17. If it is demonstrated that the applicant has or may have insufficient assets within the 

jurisdiction of the Court to provide substance for the usual undertaking as to damages, the 
applicant may be required to support the undertaking by providing security.  There is 
provision for such security in the example form of freezing order.  

 
18. The order to be served should be endorsed with a notice which meets the requirements of 

[e.g. FCR O 37 r 2, NSW UCPR Pt 40 r 7, Victoria SCR O 66 r 10].  
 
19. An applicant for an ex parte freezing order is under a duty to make full and frank 

disclosure of all material facts to the Court.  This includes disclosure of possible defences 
known to the applicant and of any information which may cast doubt on the applicant’s 
ability to meet the usual undertaking as to damages from assets within Australia.  

 
20. The affidavits relied on in support of an application for a freezing or ancillary order should, 

if possible, address the following:  
(a) information about the judgment that has been obtained, or, if no judgment has been 

obtained, the following information about the cause of action:   
(i) the basis of the claim for substantive relief;  
(ii) the amount of the claim; and  
(iii) if the application is made without notice to the respondent, the applicant’s 

knowledge of any possible defence;  
(b) the nature and value of the respondent’s assets, so far as they are known to the 

applicant, within and outside Australia;  
(c) the matters referred to in rule 5 of the Freezing Orders rules of court (Order 25A); 

and 
(d) the identity of any person, other than the respondent, who, the applicant believes, 

may be affected by the order, and how that person may be affected by it.  
 
 
 

M E J BLACK 
Chief Justice 

25 September 2009 



FEDERAL COURT OF AUSTRALIA 
Practice Note CM 10 

INVESTMENT ACCOUNTS UNDER ORDER 63 RULE 5 OF THE 
FEDERAL COURT RULES 

 
1. Money that is to be invested by the Registrar pursuant to an order under Order 63 rule 5 of 

the Federal Court Rules must be invested in accordance with the Financial Management 
and Accountability Act 1997 (Cth) which prescribes the types of investments that may be 
made.  The investments allowed under this Act are:  
(a) securities of the Commonwealth or of a State or Territory; 
(b) securities guaranteed by the Commonwealth, a State or a Territory; 
(c) a deposit with a bank, including a deposit evidenced by a certificate of deposit; 
(d) any other form of investment prescribed by the regulations. 

 
2. Under the Financial Management and Accountability Regulations 1997 the authorised 

investments are:  
(a) a bill of exchange accepted or endorsed only by a bank; and 
(b) a professionally managed money market trust if the Minister or the Treasurer is 

satisfied that:  
(i)  the only investments managed by the trust are mentioned in subparagraph (a) 

(i), (ii) or (iii), or (b) (i), (ii) or (iii), of the definition of authorised investment 
in subsection 39 (10) of the Act, or in paragraph (a); and  

(ii)  a charge over trust assets does not support any borrowings by the trust. 
 
3. An investment account opened by the Registrar must, in accordance with the Financial 

Management and Accountability Act, include in its title the words “Federal Court of 
Australia Official Exempt SPM (insert proceeding file number and title)”. 

 
 
 
 

M E J BLACK 
Chief Justice 

25 September 2009 



FEDERAL COURT OF AUSTRALIA 
Practice Note CM 11 

SEARCH ORDERS 
(Also known as “Anton Piller Orders”) 

 
1. This Practice Note supplements Order 25B relating to search orders (also known as Anton 

Piller orders, after Anton Piller KG v Manufacturing Processes Ltd [1976] Ch 55).   
 
2. This Practice Note addresses (among other things) the Court’s usual practice relating to the 

making of a search order and the usual terms of such an order.  While a standard practice 
has benefits, this Practice Note and the example form of order annexed to it do not, and can 
not, limit the judicial discretion to make such order as is appropriate in the circumstances 
of the particular case.  

 
3. Words and expressions in this Practice Note that are defined in Order 25B have the 

meanings given to them in that Order.   
 
4. Ordinarily, a search order is made ex parte and compels the respondent to permit persons 

specified in the order (‘search party’) to enter premises and to search for, inspect, copy and 
remove the things described in the order.  The order is designed to preserve important 
evidence pending the hearing and determination of the applicant’s claim in a proceeding 
brought or to be brought by the applicant against the respondent or against another person.  
The order is an extraordinary remedy in that it is intrusive, potentially disruptive, and made 
ex parte and prior to judgment.   

 
5. An example form of ex parte search order is annexed to this Practice Note (the footnotes 

and references to footnotes in the example form should not form part of the order as made).  
The example form may be adapted to meet the circumstances of the particular case.  It 
contains provisions which are aimed at achieving the permissible objectives of a search 
order, while minimising the potential for disruption or damage to the respondent and for 
abuse of the Court’s process.   

 
6. The search party must include an independent solicitor who will supervise the search and a 

solicitor or solicitors representing the applicant.  It may be necessary that it include other 
persons, such as an independent computer expert, and a person able to identify things being 
searched for if difficulties of identification may arise.  Ordinarily, the search party should 
not include the applicant or the applicant’s directors, officers, employees or partners or any 
other person associated with the applicant (other than the applicant’s solicitor).   

 
7. The order should be clear about the maximum number of persons permitted to be in the 

search party.  The number of people in the search party should be as small as is reasonably 



practicable.  The example form contemplates that they will be named in the order.  This is 
desirable but if it is not possible the order should at least give a description of the class of 
person who will be there (e.g. ‘one solicitor employed by A, B and Co’).  

 
8. The affidavits in support of an application for a search order should include the following 

information:  
(a) a description of the things or the categories of things, in relation to which the order is 

sought;  
(b) the address or location of any premises in relation to which the order is sought and 

whether they are private or business premises;  
(c) why the order is sought, including why there is a real possibility that the things to be 

searched for will be destroyed or otherwise made unavailable for use in evidence 
before the court unless the order is made;  

(d) the prejudice, loss or damage likely to be suffered by the applicant if the order is not 
made;  

(e) the name, address, firm, and commercial litigation experience of an independent 
solicitor, who consents to being appointed to serve the order, supervise its execution, 
and do such other things as the Court considers appropriate; and  

(f) if the premises to be searched are or include residential premises, whether or  not the 
applicant believes that the only occupant of the premises is likely to be:  
(i)  a female; or  
(ii)  a child under the age of 18; or  
(iii) any other person (‘vulnerable person’) that a reasonable person would consider 

to be in a position of vulnerability because of that person’s age, mental 
capacity, infirmity or English language ability; or  

(iv) any combination of (i), (ii) and (iii), and any one or more of such persons.  
 
9. If it is envisaged that specialised computer expertise may be required to search the 

respondent’s computers for documents, or if the respondent’s computers are to be imaged 
(i.e. hard drives are to be copied wholesale, thereby reproducing documents referred to in 
the order and other documents indiscriminately), special provision will need to be made, 
and an independent computer specialist will need to be appointed who should be required 
to give undertakings to the Court.  

 
10. The applicant’s solicitor must undertake to the Court to pay the reasonable costs and 

disbursements of the independent solicitor and of any independent computer expert.  
 
11. The independent solicitor is an important safeguard against abuse of the order. 

The independent solicitor must not be a member or employee of the applicant’s firm of 
solicitors.  The independent solicitor should be a solicitor experienced in commercial 
litigation, preferably in the execution of search orders.  The Law Society/Institute has been 
requested to maintain a list of solicitors who have indicated willingness to be appointed as 
an independent solicitor for the purpose of executing search orders, but it is not only 



persons on such a list who may be appointed.  The responsibilities of the independent 
solicitor are important and ordinarily include the following:  
(a) serve the order, the application for it, the affidavits relied on in support of the 

application, and the originating process;  
(b) offer to explain, and, if the offer is accepted, explain the terms of the search order to 

the respondent;  
(c) explain to the respondent that he or she has the right to obtain legal advice;  
(d) supervise the carrying out of the order;  
(e) before removing things from the premises, make a list of them, allow the respondent 

a reasonable opportunity to check the correctness of the list, sign the list, and provide 
the parties with a copy of the list;  

(f) take custody of all things removed from the premises until further order of the Court;  
(g) if the independent solicitor considers it necessary to remove a computer from the 

premises for safekeeping or for the purpose of copying its contents electronically or 
printing out information in documentary form, remove the computer from the 
premises for that purpose, and return the computer to the premises within any time 
prescribed by the order together with  a list of any documents that have been 
copied or printed out;  

(h) submit a written report to the Court within the time prescribed by the order as to the 
execution of the order; and  

(i) attend the hearing on the return date of the application, and have available to be 
brought to the Court all things that were removed from the premises.  On the return 
date the independent solicitor may be required to release material in his or her 
custody which has been removed from the respondent’s premises or to provide 
information to the Court, and may raise any issue before the Court as to execution of 
the order.  

 
12. Ordinarily, the applicant is not permitted, without the leave of the Court, to inspect things 

removed from the premises or copies of them, or to be given any information about them 
by members of the search party.  

 
13. Ordinarily, a search order should be served between 9:00am and 2:00pm on a business day 

in order to permit the respondent more readily to obtain legal advice.  However, there may 
be circumstances in which such a restriction is not appropriate.  

 
14. A search order must not be executed at the same time as the execution of a search warrant 

by the police or by a regulatory authority.  
 
15. If the premises are or include residential premises and the applicant is aware that when 

service of the order is effected the only occupant of the residential premises is likely to be 
any one or more of a female, a child under the age of 18, or a vulnerable person, the Court 
will give consideration to whether:   
(a) if the occupants are likely to include a female or child, the independent solicitor 



should be a woman or the search party should otherwise include a woman; and  
(b) if the occupants are likely to include a vulnerable person, the search party should 

include a person capable of addressing the relevant vulnerability.  
 
16. Any period during which the respondent is to be restrained from informing any other 

person (other than for the purposes of obtaining legal advice) of the existence of the search 
order should be as short as possible and not extend beyond 4:30pm on the Return Date.  

 
17. At the inter partes hearing of the application on the return date, the Court will consider the 

following issues:-  
(a) what is to happen to any things removed from the premises or to any copies which 

have been made;  
(b) how any commercial confidentiality of the respondent is to be maintained;  
(c) any claim of privilege by the respondent;  
(d) any application by a party; and 
(e) any issue raised by the independent solicitor.  

 
18. Appropriate undertakings to the Court will be required of the applicant, the applicant’s 

solicitor and the independent solicitor, as conditions of the making of the search order. The 
undertakings required of the applicant will normally include the Court’s usual undertaking 
as to damages.  The applicant’s solicitor’s undertaking includes an undertaking not to 
disclose to the applicant any information that the solicitor has acquired during or as a result 
of execution of the search order, without the leave of the Court.  Release from this 
undertaking in whole or in part may be sought on the return date.  

 
19. If it is demonstrated that the applicant has or may have insufficient assets within the 

jurisdiction of the Court to provide substance for the usual undertaking as to damages, the 
applicant may be required to provide security for the due performance of that undertaking.  
The security may, for example, take the form of a bank’s irrevocable undertaking to pay or 
a payment into Court. The example form of search order contains provision for an 
irrevocable undertaking.  

 
20. An applicant ex parte for a search order is under a duty to the Court to make full and frank 

disclosure of all material facts to the Court.  This includes disclosure of possible defences 
known to the applicant and of any financial information which may cast doubt on the 
applicant’s ability to meet the usual undertaking as to damages from assets within 
Australia.  

 
21. The order to be served should be endorsed with a notice which meets the requirements of 

[e.g. FCR O 37 r 2, NSW UCPR Pt 40 r 7, Victoria SCR O 66 r 10].  
 
22. A search order is subject to the Court’s adjudication of any claim of privilege against self-



incrimination.  The privilege against self-incrimination is available to individuals but not to 
corporations.  The Court will not make an order reducing or limiting that privilege in 
circumstances where the legislature has not indicated that it may do so.  

 
 
 
 

M E J BLACK 
Chief Justice 

25 September 2009 



FEDERAL COURT OF AUSTRALIA 
Practice Note CM 12 

SERVICE OF DOCUMENTS OUTSIDE OF AUSTRALIA 
 
1. A party applying for leave to serve originating process or other court documents on a 

person in a country other than Australia under Order 8 of the Federal Court Rules should 
support the application with evidence of information obtained from the Private 
International Law Section of the Commonwealth Attorney-General’s Department in 
relation to the appropriate method of transmitting documents for service in that country, 
including whether documents: 
(a) should be transmitted in accordance with an international agreement or arrangement, 

and the details of that agreement or arrangement; 
(b) should be transmitted for service via the diplomatic channel; or 
(c) may be transmitted for service by a private agent within the territory of that country.   

 
2. Information may be obtained from the web site of the Attorney-General’s Department at 

www.ag.gov.au/PIL or by contacting the Private International Law Section at: 
 
Private International Law Section 
Attorney-General’s Department 
Central Office 
3-5 National Circuit 
BARTON ACT 2600 
Telephone: +61 2 6141 6666 

 
 
 
 

M E J BLACK 
Chief Justice 

25 September 2009 
 

http://www.ag.gov.au/PIL


FEDERAL COURT OF AUSTRALIA 
Practice Note CM 13 
SURVEY EVIDENCE 

 
1. There are many problems in obtaining acceptable survey evidence including the failure to 

use relevant and unambiguous questions and whether the actual conduct of the survey 
(including methodology) is satisfactory.  

 
2. The admissibility of surveys is always a matter for the trial Judge to determine but the risk 

of the survey being rejected or given little, if any, weight at the trial may be diminished if 
the following procedure when a party seeks to have a survey conducted.  Subject to other 
directions of the Court in the particular case, the Court expects that this practice will 
usually be followed: 
(1) Notice should be given in writing by the party seeking to have the survey conducted 

to the other parties to the proceeding.  
(2) The notice should give an outline of :  

(a) the purpose of the proposed survey;  
(b) the issue to which it is to be directed;  
(c) the proposed form and methodology;  
(d) the particular questions that will be asked;  
(e) the introductory statements or instructions that will be given to the persons 

conducting the survey;  
(f) other controls to be used in the interrogation process.  

(3) The parties should attempt to resolve any disagreement concerning the manner in 
which the survey is to be conducted and any of the matters mentioned in 2 above.  

(4) The matter of the survey should be raised with the Court at the directions hearing as 
soon as possible after the steps mentioned above have been taken.  

 
 
 
 

M E J BLACK 
Chief Justice 

25 September 2009



FEDERAL COURT OF AUSTRALIA 
Practice Note CM 14 

USUAL UNDERTAKING AS TO DAMAGES 
 
The “usual undertaking as to damages” if given to the Court in relation to any interlocutory order 
made by it or any interlocutory undertaking given to it, is an undertaking:  
(a) to submit to such order (if any) as the Court may consider to be just for the payment of 

compensation, to be assessed by the Court or as it may direct, to any person, whether or not 
a party, adversely affected by the operation of the interlocutory order or undertaking or any 
continuation (with or without variation) thereof; and 

(b) to pay the compensation referred to in (a) to the person there referred to.  
 
 
 
 

M E J BLACK 
Chief Justice 

25 September 2009 



 

FEDERAL COURT OF AUSTRALIA 
Practice Note CM 15 

ALLOCATION OF PROCEEDINGS TO DIVISIONS OF THE COURT  
DIRECTION UNDER s 13(5) OF THE FEDERAL COURT OF 

AUSTRALIA ACT 1976 (Cth) 
 
1. A proceeding (including an appeal) commenced in the Court on or after 1 July 2009 

that is in relation to a matter or matters arising solely under: 
(a) the Fair Work Act 2009 (Cth); or 
(b) the Fair Work (Registered Organisations) Act 2009 (Cth); or 
(c) the Fair Work (Transitional Provisions and Consequential Amendments) Act 

2009 (Cth); or 
(d) the Workplace Relations Act 1996 (Cth) as it continues to apply because of the 

Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 
(Cth); or 

(e) the Building and Construction Industry Improvement Act 2005 (Cth) 
 is to be instituted, heard and determined in the Fair Work Division of the Court.  

Otherwise the proceeding is to be instituted, heard and determined in the General 
Division of the Court. 

 
2. A proceeding (including an appeal) commenced before 1 July 2009 that is: 

(a) pending before the Court on 1 July 2009; and 
(b) in relation to a matter or matters arising solely under the Workplace Relations Act 

1996 (Cth) (as it continues to apply because of the Fair Work (Transitional 
Provisions and Consequential Amendments) Act 2009 (Cth))  

 is to be heard and determined in the Fair Work Division of the Court.  Otherwise the 
proceeding is to be heard and determined in the General Division of the Court. 

 
3. Pursuant to Order 41 subrule 1 (1) of the Federal Court Rules (as amended by the 

Federal Court Amendment Rules 2009 (No 2)), on and from 1 July 2009 the heading of 
each document in a proceeding must include a reference to the Division of the Court in 
which the proceeding is to be heard and determined.   

 
 
 
 

M E J BLACK 
Chief Justice 

25 September 2009 



FEDERAL COURT OF AUSTRALIA 
Practice Note CORP 1 

INTERLOCUTORY PROCESS AND PLEADINGS IN  
CORPORATIONS MATTERS 

 
1. Rule 2.2 (1) of the Federal Court (Corporations) Rules 2000 (‘Corporations Rules’) provides as 

follows: 
 Unless these Rules otherwise provide, a person must make an application required or permitted by the 

Corporations Act to be made to the Court:  
(a) if the application is not made in a proceeding already commenced in the Court - by filing an 

originating process; and  
(b)  in any other case, and whether interlocutory relief or final relief is claimed - by filing an 

interlocutory process. 
 
2. The words ‘and whether interlocutory relief or final relief is claimed,’ were inserted with effect 

from 26 May 2005. 
 
3. The purpose of that amendment is to make it clear that the form of interlocutory process under the 

Rules (Form 3) is required to be used where subparagraph 2.2 (1) (b) applies, even where final 
relief is claimed.  Leaving aside the originating process and any amended originating process, all 
claims for relief properly brought forward in a proceeding already commenced, to which the Rules 
apply, are required to be made by interlocutory process. 

 
4. Two examples of claims for final relief that are required to be brought by interlocutory process are: 

(a) a claim by a defendant that would, if the general rules of court applied, be brought by way of 
cross-claim; 

(b) a claim by the Commissioner of Taxation under s 588FGA(4) of the Corporations Act 2001 
(Cth) (see Condon v Commissioner of Taxation [2004] NSWSC 481). 

 
5. Where a claim for final relief has been made in a proceeding to which the Corporations 

Rules apply, whether the claim is made by originating process or by interlocutory process, 
any subsequent application for an order for pleadings should be made by interlocutory 
process.  Where a claim for final relief is to be made in a contemplated proceeding to 
which those Rules apply, an application for an order for pleadings may be made in the 
originating process, or by an accompanying interlocutory process.  An originating or 
interlocutory process should not be amended so as to be converted into a pleading.  

 
 
 
 

M E J BLACK 
Chief Justice 

25 September 2009 

http://www.comlaw.gov.au/ComLaw/Legislation/LegislativeInstrumentCompilation1.nsf/current/bytitle/A332FA304B893179CA25700C0081B396?OpenDocument&mostrecent=1


FEDERAL COURT OF AUSTRALIA 
Practice Note CORP 2 

CROSS-BORDER INSOLVENCY 
COOPERATION WITH FOREIGN COURTS OR FOREIGN 

REPRESENTATIVES 
 

1. The Cross-Border Insolvency Act 2008 (Cth) (the Act) provides in s 6 that, subject to the 
Act, the Model Law on Cross-Border Insolvency  of the United Nations Commission on 
International Trade Law (UNCITRAL) (the Model Law), with the modifications set out 
in Pt 2 of the Act, has the force of law in Australia.  The English text of the Model Law is 
set out in Schedule 1 to the Act. 
 

2. Chapter IV of the Model Law, comprising articles 25–27, provides for cooperation with 
foreign courts and foreign representatives in the cross-border insolvency matters that are 
referred to in Article 1 of the Model Law. 
 

3. Articles 25 and 27 of the Model Law, as modified by s 11 of the Act, and as presently 
relevant, provide: 
 

Article 25 
Cooperation and direct communication between [this Court] and foreign courts or 
foreign representatives 
1. In matters referred to in article 1, the court shall cooperate to the maximum 

extent possible with foreign courts or foreign representatives, either directly or 
through a registered liquidator (within the meaning of section 9 of the 
Corporations Act 2001). 

 
2. The court is entitled to communicate directly with, or to request information or 

assistance directly from, foreign courts or foreign representatives. 
 
Article 27 
Forms of cooperation 
Cooperation referred to in [article 25] may be implemented by any appropriate 
means, including: 
(a) Appointment of a person or body to act at the direction of the court; 
(b) Communication of information by any means considered appropriate by the 

court; 
(c) Coordination of the administration and supervision of the debtor’s assets and 

affairs; 
(d) Approval or implementation by courts of agreements concerning the 

coordination of proceedings; 
(e) Coordination of concurrent proceedings regarding the same debtor; 



(f) [The enacting State may wish to list additional forms or examples of 
cooperation]. 

 [Section 18 of the Act provides that no additional forms or examples of 
cooperation are added.] 

 
4. The form or forms of cooperation appropriate to each particular case will depend on the 

circumstances of that case.  As experience and jurisprudence in this area develop, it may 
be possible for later versions of this Practice Note to lay down certain parameters or 
guidelines. 
 

5. Cooperation between the Court and a foreign court or foreign representative under 
article 25 will generally occur within a framework or protocol that has previously been 
approved by the Court, and is known to the parties, in the particular proceeding.  
Ordinarily it will be the parties who will draft the framework or protocol.  In doing so, the 
parties should have regard to: 
• the Guidelines Applicable to Court-to-Court Communication in Cross-Border 

Cases published by The American Law Institute and The International Insolvency 
Association (available at www.ali.org/doc/Guidelines.pdf); and 

• the Draft UNCITRAL Notes on cooperation, communication and coordination in 
cross-border insolvency proceedings (available at http://www.uncitral.org/uncitral/ 
en/commission/working_groups/5Insolvency.html, by clicking the link under the 
heading “35th Session, 17-21 November 2008, Vienna” (last item). 

 
 
 
 

M E J BLACK 
Chief Justice 

25 September 2009 
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FEDERAL COURT OF AUSTRALIA 
Practice Note IP 1 

PROCEEDINGS UNDER THE PATENTS ACT 1990 (Cth) 
 
1. Conduct of Patent Proceedings 
1.1. This Practice Note sets out the usual procedures in relation to proceedings under the 

Patents Act 1990 (Cth). 
 
1.2. The aim of the procedures is to accelerate the identification of issues and generally to 

improve the facilitation of the trial process. 
 
1.3. Upon filing in the District Registry, there will continue to be the random allocation of 

patent cases to individual judges or, if filed in a District Registry which has a Patent Panel, 
to judges who are members of that Patent Panel.  

 
1.4. New proceedings will be listed before a nominated Patents List Judge.  Subsequent 

directions may be before the Patents List Judge depending upon the nature of the 
procedural dispute. 

 
1.5. These procedures are deliberately not overly prescriptive, with an emphasis on flexibility 

of application to each proceeding. 
 
1.6. However, by setting out what is expected of practitioners and litigants, the Court expects 

that, to the extent practicable, it will be informed of the matters required for giving the 
appropriate directions at the earliest possible stage in the proceedings. 

 
2. General Procedures  
2.1. The following are the general procedures which practitioners can expect will be adopted: 

(1) On the first return date, the parties should be in a position to explain the issues in the 
proceedings, including whether infringement is disputed.  

(2) After the filing of particulars of invalidity the party seeking revocation must explain 
how each ground of invalidity can be supported.  The particulars of invalidity should 
include details of the passages of any prior publication relied upon for novelty 
purposes.  

(3) Before any directions are made for the filing of evidence, the Court will enquire (as 
appropriate):  
(a) whether any expert evidence will be required; 
(b) whether a single expert is appropriate for all or any part of the evidence; 
(c) whether any of the evidence can be given orally or by reference to standard 

texts, or by a combination of summary outline and oral evidence; 



(d) whether a primer is appropriate; 
(e) as to the appropriate method of evidence (such as evidence of experts and prior 

meetings of experts to explain or narrow the issues in dispute).  
(4) Before discovery is ordered, the parties must confer to discuss the issues to be 

addressed by discovery and the nature of the documents sought, and whether 
evidence should precede discovery.  

(5) Unless there has been satisfactory narrowing of issues and resolution of procedural 
issues, the Court may refer the parties to a procedural alternative dispute resolution.  

(6) If appropriate, a case management conference will be arranged to resolve issues 
concerning discovery and any interlocutory steps.   

(7) Any special matters should be raised at the earliest possible occasion including, for 
instance, any intended application for amendment to the patent.  

 
2.2 It is expected that at a time nominated by the Patents List Judge, the parties shall reduce to 

writing as relevant: 
• amended pleadings containing only the matters in dispute  
• issues in dispute with respect to each ground of claimed invalidity  
• statement of non-controversial matters, such as publication dates and priority dates  
• details of any outstanding pre-trial matters  
• a list of the further actions to be taken by each party  
• the issue or issues likely to be addressed by each [named] witness and expert  
• the mechanism by which each witness will give his or her evidence  
• details of any other case management issues, including likely interlocutory disputes  
• details of any outstanding pre-trial matters  
• details of any matters likely to attract cost orders  
• the next appearance date  
• the likely time required for the hearing.  

 
 
 
 

M E J BLACK 
Chief Justice 
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FEDERAL COURT OF AUSTRALIA 
Practice Note TAX 1 

TAX LIST 
 
1. Conduct of tax proceedings in the Federal Court of Australia 
1.1 This Practice Note sets out revised arrangements for the management of tax cases.  

These will be coordinated regionally, within a national framework, by designated Tax 
List Coordinating Judges. 

 
1.2 This Practice Note deals with: 

• an improved approach to the national and regional management of tax cases; 
• the role of the Tax List Coordinating Judge in each region; 
• revised arrangements for the management of tax cases to promote the just and 

efficient determination of tax disputes in a timely manner. 
 
1.3 These Directions operate concomitantly with the Federal Court Rules; that is, 

practitioners may expect that the judges will administer cases in the Tax List in 
accordance with these Directions. 

 
2. National and Regional Framework 
2.1 In each registry a judge has been appointed as the “Tax List Coordinating Judge”.   
 
2.2 Practitioners may expect that the Tax List Coordinating Judges will emphasise the 

national and regional management of tax cases with the aim that the progress of cases is 
coordinated and expedited nationally and also within regions.  

 
2.3 The Tax List Coordinating Judges will examine all tax cases in their respective registries 

and will liaise with each other regularly so that: 
• like cases are heard together; 
• common issues, wherever they arise, are heard together or sequentially; 
• information is disseminated, where appropriate, universally and uniformly to all 

judges hearing tax cases; 
• the work of the Court is undertaken efficiently and expeditiously. 

 
3. Commencement of Proceedings 
3.1 Application – Except as otherwise provided in these Directions, proceedings are to be 

commenced by the filing of an application in accordance with O 52B r 4 of the Federal 
Court Rules. Save in a case to which O 52B r 4(4A) applies, a sealed copy of the 
application must be served within 5 days after filing the application. 



 
4. Appeal Statements / O 52B r 5 documents / Pro Forma Questionnaire  
4.1 Appeal Statements – In addition to satisfying the requirements of O 52B r 5(2), any 

appeal statement shall, avoiding undue formality, state in summary form: 
(a) the basic elements of the party’s case or defence; 
(b) where applicable, the relief sought; 
(c) the issues the party believes are likely to arise; 
(d) the principal matters of fact upon which the party intends to rely; and 
(e) the party’s contentions (including the legal grounds for any relief claimed) and the 

leading authorities supporting those contentions. 
 
4.2  Time for Filing and Serving of Appeal Statements / O 52B r 5 documents / Pro Forma 

Questionnaire –  
(a) Commissioner’s Appeal Statement and O 52B Documents – The Commissioner’s 

Appeal Statement (or Appeal Affidavit) and O 52B r 5 documents must be filed 
and served upon the Applicant within 28 days of the date on which the application 
was served on the Commissioner. 

(b) Applicant’s Appeal Statement – The Applicant’s Appeal Statement must be filed 
and served upon the Commissioner within 40 days of the date on which the 
application was served on the Commissioner. 

(c) Pro Forma Questionnaire – The attached Pro Forma Questionnaire must be 
completed, filed and served by each party within 40 days of the date on which the 
application was served on the Commissioner. 

 
4.3 Non-compliance - Failure to adhere to these requirements may result in sanctions 

including adverse costs orders and, in exceptional cases, recourse to the remedies 
available under the Federal Court of Australia Act 1976 and the Rules by way of 
summary or default judgment. 

 
5. Initial Directions Hearing / Scheduling Conference 
5.1 Date for Scheduling Conference – Save in a case to which O 52B r 4(5)(a) applies, an 

initial directions hearing, called the “Scheduling Conference”, will be set down not less 
than 45 days from the date of the filing of the application.  In urgent cases, the 
Scheduling Conference may, subject to O 52B r 4(5)(b), be set down earlier. 

 
5.2 Endorsement – The date for the Scheduling Conference must be obtained from the 

Registry and must be stated on the application. 
 
5.3 Attendance – The lawyers acting for each party are expected to attend the Scheduling 

Conference. 



5.4 Scheduling Conference – The Scheduling Conference will be conducted by the Tax List 
Coordinating Judge.  At the Scheduling Conference, the parties will be expected to 
address the following: 
(a) Narrowing of issues – In clear outline, the issues and facts that appear to be in 

dispute; 
(b) Initial Witness List – Each party must bring to the Scheduling Conference an 

initial witness list with the name of each witness the party intends to call at trial.  
The list must include a very brief summary of each witness’s expected evidence 
and, unless it is otherwise obvious, must state the relevance of the evidence.  Each 
party must provide a copy of the initial witness list to the Tax List Coordinating 
Judge and to the other party.  The initial witness lists will be combined to create 
the “Preliminary Witness List”.  The parties have an ongoing obligation to update 
the Preliminary Witness List by adding any additional witnesses that are expected 
to be called, or removing witnesses that are no longer expected to be called.  The 
parties must, in a timely manner, notify the Court and all other parties of any 
updates to the Preliminary Witness List.  The judge will determine whether the 
trial will be a “trial by affidavit” or a “trial by witnesses” with summaries of the 
expected evidence of each witness; 

(c) Pre-Trial Schedule – With the assistance of the lawyers, the Tax List 
Coordinating Judge will establish a pre-trial schedule for all interlocutory steps 
needed to bring the proceeding to trial including (when appropriate) a time by 
which the parties shall submit to and attempt alternative dispute resolution.  
The parties must adhere strictly to the timetable.  Failure to adhere to the 
timetable may result in sanctions including adverse costs orders, rejection of late 
filings and, in exceptional cases, recourse to the remedies available under the Act 
and Rules by way of summary or default judgment; 

(d) Matters raised by the Pro Forma Questionnaire – The parties will be asked to 
address any of the matters raised in the pro forma questionnaire including, in 
particular, any matter that either party considers will or may affect the work of the 
Court either generally or in relation to the particular case being undertaken 
efficiently and expeditiously; 

(e) Fixed Trial Date – A trial date will be set for as soon as practicable but, in any 
event, for no later than 12 months from the date of the Scheduling Conference.  
For urgent cases the trial date will be much sooner. 

 
5.5 Reference to docket judge – After the conclusion of the Scheduling Conference, the Tax 

List Coordinating Judge will refer the matter to the registry for allocation to a judge (“the 
docket judge”) in accordance with the usual procedure for further management and trial. 

 
5.6 Alteration of Dates – Applications for adjournment of a trial or other hearing date or for 

an extension of time to comply with a timetable or the Federal Court Rules will not be 
granted merely on the agreement of the lawyers.  No adjournment or extension of time 
will be granted other than for good cause and upon such terms as the Court may impose. 

 



6. Discovery 
6.1 Limited Discovery – Except where expanded or limited by the Tax List Coordinating 

Judge at the Scheduling Conference or the docket judge, discovery in cases in the Tax 
List will be confined to documents in the following categories: 
(a) documents on which a party intends to rely; 
(b) documents that materially affect the party’s own case adversely; 
(c) documents that materially affect another party’s case adversely; and 
(d) documents that materially support another party’s case. 

 
6.2 Material Effect and Material Support – Documents that materially affect or materially 

support a party’s case are documents that would enable a judge to reach a sound, 
complete and just decision in the case.  

 
6.3 Reasonable Search Effort – 

(a) Parties are required to provide discovery of any document within the Limited 
Discovery categories that a party knows of at the time of the Scheduling 
Conference, or that the party becomes aware of at a later point in the pre-trial or 
trial process, or that the party discovers in the course of a good-faith proportionate 
search of its documents and records. 

(b) A “good-faith proportionate search” is a search undertaken by a party in which 
the party makes a good-faith effort to locate discoverable documents, while 
bearing in mind that the cost of the search should not be excessive having regard 
to the nature and complexity of issues raised by the case, including the type of 
relief sought and the quantum of the claim. 

(c) If requested by any party, a party must describe briefly the kind of good-faith 
proportionate search it has undertaken to locate discoverable documents. 

 
6.4  Additional Discovery – A party may seek additional discovery in relation to discrete 

issues.  In that event the judge will make a separate order for that purpose.  The order 
may include a requirement that discovery be by inspection alone. 

 
6.5 Discovery Disputes – Before filing any application relating to a discovery dispute, the 

parties must meet and confer and attempt to resolve the dispute in good faith.  If the 
parties are unable to resolve the dispute, any application to the Court must include a 
certificate by the moving party’s lawyer that the “meet and confer” requirement was 
completed, though unsuccessful.  Failure to so certify will result in the application being 
immediately refused.   

 
7. Interrogatories and Particulars 
7.1 Elimination of Interrogatories – Interrogatories will not be permitted other than in 

exceptional circumstances. 



7.2 Elimination of Requests for Particulars – Requests for Particulars will not be permitted 
except in exceptional circumstances, it being expected that such questions will have been 
discussed at the Scheduling Conference. 

 
8. Interlocutory Applications / Motions 
8.1(a) Briefs Required – Unless otherwise directed, interlocutory applications, whether or not 

made by motion must be in writing and must be accompanied by a written brief (not 
exceeding five pages) setting forth a concise statement of the facts (if necessary verified 
by affidavit) and supporting arguments, with a citation of the authorities upon which the 
moving party relies.  The opposing party must file a responsive brief (not exceeding five 
pages) and such supporting documents as are appropriate within five days after service of 
the moving party’s brief.  The moving party may file a short rebuttal brief within two 
days after service of the opposing party’s response brief. 

 
8.1(b) Exceptions to Brief Requirement - Briefs need not accompany applications for simple 

directions. 
 
8.2 Determination of Applications Without Oral Hearing – The general rule for interlocutory 

applications is that they are to be determined upon written briefs.  A party may request an 
oral hearing but it is intended that the process for determination with written briefs will 
usually make an oral hearing unnecessary. 

 
8.3 Extensions of Time - A request for an extension of time relating to an interlocutory 

application must be made in writing.  It is intended that timetables be strictly adhered to 
and it may be expected that applications for extension of time will, generally, be looked 
upon with disfavour. 

 
9. Pre-trial Conference 
9.1 Time of Pre-trial Conference – A pre-trial conference with the docket judge will be held 

approximately three weeks prior to the scheduled trial date.  The conference must be 
attended by the lawyers involved in the case and a representative, with authority, of each 
party.  The pre-trial conference is intended to provide an opportunity for the parties and 
the judge to deal with any outstanding matters or applications before the start of the trial.  
At the pre-trial conference: 
(a) Agreed Facts – The parties will be required to identify the material facts that are 

agreed and the material facts in dispute. 
(b) Finalise Witness List – The parties will finalise the list of witnesses to be called at 

trial.  The judge retains the authority to revisit the final witness list at any time to 
discuss any issues or concerns arising during the trial.  It may be expected that 
witnesses who are not on the final witness list will not, save in exceptional 
circumstances, be permitted to give evidence. 



(c) Objections to Evidence – The parties should be ready to deal with any objections 
to the evidence proposed to be tendered.  The judge will rule on those objections, 
unless they are more conveniently dealt with at the trial.  

(d) Joint Exhibit List – The parties will jointly submit a numbered list of the exhibits 
the parties intend to use at trial.  The list will include a copy of the exhibit and, 
where not obvious, a short description of the exhibit and a statement of its 
relevance.  The judge will examine the list with the parties and discuss any 
perceived issues or concerns with the proposed exhibits.  The judge retains the 
authority to revisit the joint exhibit list at any time to discuss any issues or 
concerns arising during the trial.  Exhibits that are not on the joint exhibit list will 
not, save in exceptional circumstances, be permitted to be tendered at trial. 

 
10. Judgment 
10.1 In accordance with the Court’s general protocol for the disposition of cases, the Court 

will endeavour to deliver judgment promptly, and in urgent cases very quickly. In urgent 
cases, if the circumstance make it desirable to do so, the Court may deliver a judgment 
with reasons to follow later.  

 
 
 
 

M E J BLACK 

Chief Justice 

25 September 2009



TAXATION LIST – PRO FORMA QUESTIONNAIRE 
 

BACKGROUND 

Proceeding No   

Name of Applicant / Respondent  

Name of Solicitor and Counsel  

Summarise the administrative history of the 
dispute (eg was there an audit and, if so, how 
long was the audit) 

 

  

DETAILS OF TAX DISPUTE 

Year(s) in dispute  

Amount of Primary Tax in dispute ($)  

Amount of Penalties, SIC or Interest in 
dispute ($) 

 

Has tax debt been paid?  If so, when was the 
debt paid.  If not, what arrangements (if any) 
are in place for the payment of the tax debt. 

 

  

RELATED TAX MATTERS? 

Are there tax appeals filed or to be filed in 
the Federal Court or the AAT involving: 

(1) the same taxpayer and the same / 
related issues; or 

(2) a different taxpayer and the same / 
related issues? 

If so, outline the stage these matter(s) have 
reached? 

 

  

TEST CASE / FAST TRACK 

Is the application a test case?   

If so, how many other taxpayers and / or how 
much revenue is affected by the result of the 
test case?   

 

Should the application be fast tracked and, if 
so, why? 

 

 
 
DATED: …………………………………….. 

(Signed, party or party’s solicitor) 
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