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COMMERCIAL ARBITRATION BILL 2010 
Second Reading 

 
Debate resumed from 12 May 2010. 
 
The Hon. DAVID CLARKE [5.19 p.m.]: The Commercial Arbitration Bill 2010 states that its 
paramount object is "to facilitate the fair and final resolution of commercial disputes by impartial 
tribunals without unnecessary delay or expense". The Opposition is not opposing the bill but it will 
be moving amendments to clause 27D, which deals with the power of an arbitrator to act as a 
mediator, conciliator or other non-arbitral intermediary. The bill states: 

The Bill encourages the use of arbitration as a means of resolving domestic commercial disputes and 
harmonises the procedures for resolution of such disputes with those applicable to the resolution of 
international commercial disputes under the International Arbitration Act 1974 of the Commonwealth. 

It adopts the provisions of the model law of the United Nations Commission on International Trade 
Law Model Law on international commercial arbitration, taking into account the Commonwealth Act 
and with modifications for domestic commercial arbitration in order to facilitate the bill's purpose. 
The bill also contains some additional provisions to support the arbitration process, as well as 
some optional provisions that may be used by the parties to an arbitration agreement should a 
dispute arise between them. The bill repeals the Commercial Arbitration Act 1984, putting in its 
place a new framework for dealing with domestic commercial arbitration. In his second reading 
speech the Attorney General said that the current Act, which is part of uniform domestic arbitration 
legislation across all States and Territories, has not kept pace with changes in international law. 
 
In April 2009 the Standing Committee of Attorneys General agreed that the United Nations 
Commission on International Trade Law model would form the basis for the reform of domestic 
arbitration legislation, and in May of this year it agreed to update the law by implementing a 
specific model commercial process based on the United Nations Commission on International 
Trade Law model so as to bring about a consistency within State and Territory jurisdictions that 
would harmonise with international practice. The Attorney General has cited as benefits accruing 
from the adoption of that model law, first, legitimacy and familiarity worldwide with the model; 
secondly, national consistency in the regulation and conduct of international and domestic 
commercial arbitration; and, thirdly, the ability of practitioners and courts to draw upon case law 
and practice in the Commonwealth and overseas. 
 
I turn now to the specific terms of the bill. It is stipulated that the bill applies only to domestic 
commercial arbitrations. A domestic arbitration is defined as one where the parties have, at the 
time of the conclusion of the agreement, their places of business in Australia and have agreed that 
any dispute arising between them is to be settled by arbitration. If it is not a domestic arbitration 
but an international arbitration, then the Commonwealth's International Arbitration Act 1974 
applies. The bill defines an arbitration agreement, which must be in writing, as an agreement by 
the parties to submit to arbitration all or certain disputes that have or may arise between them in 
respect of a defined legal relationship, whether contractual or not. 
 
A court before which an action is brought in relation to a matter the subject of an arbitration 
agreement must refer it to arbitration if a party so requests. The bill defines how an arbitral tribunal 
may be composed, giving the parties flexibility to determine the number of arbitrators, the 
procedure for their appointment and the procedure for challenging the appointment of an arbitrator. 
An arbitral tribunal is given competency to determine whether it has jurisdiction to arbitrate a 
commercial dispute, although a party to the proceedings can seek a ruling on the matter from the 
Supreme Court or other agreed court. Power to grant interim measures, unless otherwise agreed 
by the parties, is conferred by the bill on an arbitral tribunal, but that is subject to a party requesting 
such interim measures, satisfying the tribunal that harm is likely to result and is not adequately 
reparable if interim measures are not granted. 
 
An arbitral tribunal is given power to divide, record and strictly enforce the time allocation for a 



hearing, which is referred to as a "stop clock arbitration". However, parties must be given a fair 
hearing and a reasonable opportunity to present their case. The bill gives the parties great 
flexibility as to the form and manner in which arbitrations are conducted. They are free to agree on 
the procedure to be followed by the tribunal, but in the absence of such agreement the tribunal will 
arbitrate in a manner it considers appropriate. Parties are free to agree on the place of an 
arbitration, the date of commencement of proceedings and the language to be used in the 
proceedings. Unless otherwise agreed by the parties, the bill sets out the requirements with 
respect to statements of claim and defence. Unless otherwise agreed by the parties, the tribunal 
will determine whether to hold an oral hearing or to make a decision based on the papers and 
materials submitted. 
 
Parties can choose to appear in person or be represented by a person of their choice. Arbitral 
tribunals are empowered, unless otherwise agreed by the parties, to appoint experts on specific 
issues determined by the tribunal and to appear at a hearing for the purpose of examination. The 
Supreme Court or another court agreed upon can be requested to assist in taking evidence or may 
determine a question of law that arises in the course of arbitration. A tribunal is empowered to 
make an award dismissing a claim, with costs, where it is satisfied that there have been inordinate 
and inexcusable delays on behalf of the claimant in pursuing the claim. An arbitrator can act as a 
mediator in the proceedings if the parties agree, and the bill outlines the circumstances in which 
mediation can be terminated. 
 
The bill also prohibits an arbitrator who has acted in mediation proceedings that have been 
terminated from conducting a subsequent arbitration unless the written consent of all the parties to 
the arbitration has been obtained. Provision is made for the protection of confidential information. 
Unless otherwise agreed to by the parties, an arbitral tribunal can determine costs, and the 
circumstances in which an application to the court may be made for the setting aside of an award 
or an appeal against an award are outlined in the bill. Jurisdiction is conferred on the court to 
determine a question of law that arises in the arbitration, unless the parties otherwise agree. The 
Commercial Arbitration Bill 2010 provides a more flexible means of resolving commercial disputes 
than is presently available. It establishes a process that is more expeditious, less formal and less 
expensive than litigation. Its framework for dealing with commercial disputes through arbitration will 
serve to harmonise the process nationally and in accordance with international practice. 
Accordingly, the Opposition does not oppose the bill. 
 
The Hon. SHAOQUETT MOSELMANE [5.27 p.m.]: I support the Commercial Arbitration Bill 2010, 
and I am delighted to have some input into this debate. This bill aims to ensure that arbitration can 
provide parties seeking to settle commercial disputes with a quick, efficient and cost-effective 
alternative to litigation. The current Commercial Arbitration Act 1984 is part of uniform legislation 
operating across all States and Territories. The uniform legislation is now out of date, and 
Ministers agreed at the May 2010 meeting of the Standing Committee of Attorneys-General to 
update the uniform legislation and implement a model Commercial Arbitration Bill 2010. Ministers 
also agreed to base the model bill on the United Nations Commission on International Trade Law's 
Model Law on international commercial arbitration or, for brevity, the UNCITRAL Model Law.  
 
The United Nations Commission on International Trade Law Model Law reflects the accepted 
world standard for arbitrating commercial disputes. Also, for more than 24 years it has provided an 
effective framework for the conduct of international arbitrations in many jurisdictions, including 
Australia. The Commonwealth adopted the United Nations Commission on International Trade 
Law Model Law in its International Arbitration Act 1974, with some additional provisions. The 
model law has legitimacy and familiarity worldwide, and has proven its effectiveness and relevance 
in the regulation of domestic commercial arbitration in other jurisdictions, including New Zealand. 
Basing the uniform commercial arbitration Acts of the States and Territories on the model law will 
provide genuinely harmonised systems for the regulation and conduct of international and 
domestic commercial arbitration.  
 
Practitioners and the courts will be able to draw on case law and practice in the Commonwealth 
and overseas to inform the interpretation and application of its provisions. Arbitration is commonly 
used as an option for resolving business and commercial disputes because it is quick, less 
expensive and less formal than litigation, whilst still providing a fair and final resolution to a 
dispute.  
 
<31> 
Indeed, there is a booming market in commercial dispute resolution, and arbitration is emerging as 



the preferred choice for resolving international commercial disputes, particularly by Asian 
businesses. Sydney will capitalise on this with the opening of the first dedicated international 
dispute resolution centre in the central business district later this year. The new centre will feature 
world-class communication, audiovisual and video- conference facilities, tribunal facilities, 
conference rooms and access to translation and transcription services. The centre, jointly funded 
by the Commonwealth and New South Wales governments, the Australian Centre for International 
Commercial Arbitration and the Australian Commercial Disputes Centre, will strengthen capacity 
for corporations to resolve disputes without the need for court action. The Director of the Australian 
Centre for International Commercial Arbitration, Professor Doug Jones, estimates the direct and 
indirect economic benefits of the centre will "run into tens of millions of dollars each year". 
 
The ability of Australian courts to deal with international arbitration is founded upon their 
experience with domestic arbitration. It is therefore an advantage to have consistent laws for 
domestic and international arbitration. To ensure that Australian business and economic interests 
are supported it is important that domestic arbitration laws in Australia are reformed and 
modernised. This reform of domestic arbitration legislation also coincides with the Commonwealth 
Government's amending of the International Arbitration Act 1974 to ensure Australia remains at the 
forefront of international arbitration practice. New South Wales took the lead in developing this 
model bill and is the first jurisdiction to introduce legislation based on the model bill. This will create 
a best practice legal framework for domestic arbitration in New South Wales, bringing it into line 
with the Commonwealth and with international standards. I congratulate the Attorney General on 
bringing such an important bill forward, and I commend the bill to the House. 
 
Reverend the Hon. FRED NILE [5.32 p.m.]: I support the Commercial Arbitration Bill 2010, the 
paramount objective of which is to facilitate the fair and final resolution of commercial disputes by 
impartial arbitral tribunals without unnecessary delay or expense. It is based on the model law that 
is being used in Australia and also overseas, and provide for greater efficiency in New South 
Wales. The only criticism I have received is from Mr Derek Minus who briefed crossbench 
members. In a letter to the Attorney General he wrote: 

The form of clause 27D … contained in this Bill has not previously been provided to the stakeholders 
who were involved in consultation about the draft Bill. It is my personal view that in its present form, 
clause 27D presents practical difficulties to arbitrators, which will prevent arbitration from being the 
"cost-effective and efficient alternative to litigation in Australia" as you have advised the Parliament. 

Mr Minus also sent the Attorney a copy of a letter he forwarded to Laurie Glanfield, the Director 
General of the Department of Justice and Attorney General, in which he said: 

However, the form of the clause 27D provided in the CAB is completely changed from the clause 
provided in the Commercial Arbitration Bill 2009, for our review.  

He also indicated that he believes it will create some problems. He also states: 
I have had particular experience in conducting some two to three thousand conciliation/arbitrations over 
the past eight years as a Member of the NSW Workers Compensation Commission, where this process 
is exclusively utilised as well as working as an arbitrator in NSW courts.  

 
He then listed his concerns. I have a duty to share that information that I received from a person 
about their objections. The Christian Democratic Party supports the bill. 
 
The Hon. KAYEE GRIFFIN [5.35 p.m.]: The Commercial Arbitration Bill 2010 aims to ensure that 
arbitration can provide an efficient and cost-effective alternative to litigation for parties seeking to 
settle their commercial disputes. The bill's paramount objective is to facilitate the fair and final 
resolution of commercial disputes by impartial arbitral tribunals without unnecessary delay or 
expense. It aims to achieve this by enabling parties to agree about how their commercial disputes 
are resolved, subject to safeguards necessary in the public interest, and providing arbitration 
procedures that enable disputes to be resolved in a cost-effective manner, informally and quickly. 
To preserve the attributes that make arbitration a viable and attractive alternative dispute 
resolution process, the bill also clearly defines and limits the role of the courts in arbitration while 
maintaining the important protective function they exercise.  
 
Targeted stakeholder consultation was undertaken in the development of this bill. One of the 
issues that stakeholders were invited to comment upon was the question of to what extent parties 
to an arbitration and an arbitrator should be able to access the courts, given the aims of 
commercial arbitration. Submissions emphasised that to give full effect to the paramount object of 



the bill, judicial involvement in arbitration should be kept to a minimum. The provisions relating to 
recourse against arbitral awards will enable the courts to set aside an award in the circumstances 
set out in the bill including where a party was under some incapacity or was unable to present their 
case, where the award deals with matters not within the scope of the submission to arbitration, 
where the composition of the arbitral tribunal or the arbitral procedure was not in accordance with 
the agreement of the parties, or if the award was in conflict with the public policy of New South 
Wales. 
 
These provisions were taken from the United Nations Model Law on International Commercial 
Arbitration, on which the bill is based, and are also consistent with the Commonwealth's 
International Arbitration Act 1974. Submissions also recognised that party autonomy and choice in 
arbitration are important principles of arbitration. For that reason it was suggested that a 
mechanism for recourse to the courts on a question of law should be available should the parties 
choose to adopt it. The bill therefore provides an optional provision that enables parties to agree to 
allow appeals to the court on a question of law arising out of an award from any time after a 
dispute has arisen to the end of the three-month period allowed for appeals. This optional 
provision enables the parties to agree to allow recourse to the courts. These provisions promote 
the finality of arbitral awards, yet also afford parties the choice, after a dispute has arisen and they 
are aware of the extent and nature of the matter, to agree to enter arbitration subject to judicial 
review if they so choose. The bill thereby aims to achieve the correct balance between the 
principles of party autonomy, and justice and the aims of arbitration with its emphasis on speed, 
efficiency and cost effectiveness. I commend the bill to the House. 
 
Ms SYLVIA HALE [5.38 p.m.]: The Greens support the aims of the Commercial Arbitration Bill 
2010 to update the original 1984 Act in the light of the many advances in alternative dispute 
resolution practices over the past decade, particularly the increased use of mediation in almost all 
New South Wales courts ranging from the Consumer, Trader and Tenancy Tribunal to the 
Supreme Court. The bill also acknowledges the increasing interaction between mediation 
preliminary to the arbitration of disputes being the so-called MedArb model of dispute resolution 
outside of the courtroom. The increasingly fluid nature of the mediation and arbitration processes 
as now practised in the Australian commercial world are catered for by this bill. 
 
In the recent National Alternative Dispute Resolution Advisory Committee Report on Alternative 
Dispute Resolution in the Civil Justice System, commissioned by the Federal Government, it was 
noted that the use of alternative dispute resolution remains significantly underutilised in Australian 
civil disputes.  
<32> 
The Greens also note that the Federal Government has recently asked the National Alternative 
Dispute Resolution Advisory Committee to investigate issues of confidentiality, non-admissibility 
and conduct obligations for alternative dispute resolution practitioners in different alternative 
dispute resolution processes. The Greens support the development of such national standards, 
which will undoubtedly assist arbitrators and parties to any future arbitrations conducted under the 
2010 amending bill. 
 
The genesis of the bill has been a long one, but the Greens feel overall that the bill will set a 
proper national standard for the various States to follow and be in conformity with the Federal Act 
in the same area. Given that the New South Wales Bar Association and the Law Society's 
Alternative Dispute Resolution Committee support the bill, the Greens consider it a worthwhile 
development for alternative dispute resolution processes in New South Wales. 
 
The Hon. JOHN HATZISTERGOS (Attorney General, Minister for Citizenship, Minister for 
Regulatory Reform, and Vice-President of the Executive Council) [5.41 p.m.], in reply: I thank 
honourable members for their contribution to the debate. This is an important piece of legislation 
that seeks to update the law in relation to commercial arbitrations and, as honourable members 
have rightly indicated, it has been a significant time in its genesis. It repeals the Commercial 
Arbitration Act 1984 and provides a new procedural framework for the conduct of domestic 
arbitrations. The bill facilitates fair and final resolution of commercial disputes by impartial tribunals 
without unnecessary delay or expense, and it will ensure that arbitration provides a cost-effective 
and efficient alternative to litigation in Australia. 
 
The current Act, as part of the uniform legislation operating across all States and Territories, needs 
to be modernised. While court practices and procedures have improved and developments in 
arbitration law have been made in many jurisdictions around the world, Australia's domestic 



commercial arbitration laws have changed little since they were first introduced. There is a 
compelling need for reform and many prominent stakeholders have advocated the update of 
commercial arbitration legislation, including the Chief Justice of New South Wales.  
 
At the May 2004 meeting of the Standing Committee of the Attorneys General Ministers agreed to 
update the uniform legislation and to implement a model Commercial Arbitration Bill 2010 based 
on the United Nations Commission on International Trade Law model law on international 
commercial arbitration. That model law reflects the accepted world standard for arbitrating 
commercial disputes. New South Wales took the lead in developing this model bill. We are going 
to be the first jurisdiction to introduce legislation based on the model bill and provide businesses 
with up-to-date domestic arbitration laws.  
 
The United Nations Commission on International Trade Law model law was adopted as the basis 
of the model Commercial Arbitration Bill 2010 for several reasons, including its legitimacy and 
familiarity worldwide and its proven efficacy in regulating domestic commercial arbitration in other 
jurisdictions, including New Zealand. Basing uniform commercial arbitration Acts on the model law 
provides genuinely harmonised systems for the regulation and conduct of international and 
domestic commercial arbitration. Practitioners and courts will therefore be able to draw on the case 
law and practice in the Commonwealth and overseas to inform the interpretation and application of 
its provisions.  
 
Sydney is set to share in the booming market in commercial disputes resolution with the opening 
of the first dedicated international dispute resolution centre in the central business district later this 
year and, with the Commonwealth's changes to the International Arbitration Act 1974 to ensure 
that Australia remains at the forefront of international arbitration practice, the reform of domestic 
arbitration legislation is timely. The reform of arbitration laws at both State and Federal level will 
create an international best practice framework for arbitration in Australia. The Commercial 
Arbitration Bill 2010 will ensure that New South Wales domestic arbitration laws reflect the 
accepted international practice for resolving commercial disputes and will provide businesses with 
a dispute resolution method that is quick, fair, informal and cost-effective. I commend the bill to the 
House. 
 
Question—That this bill be now read a second time—put and resolved in the affirmative. 
 
Motion agreed to. 
 
Bill read a second time. 
 
Consideration in Committee set down as an order of the day for a later hour. 
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COMMERCIAL ARBITRATION BILL 2010 
In Committee 

 
The CHAIR (The Hon. Kayee Griffin): Order! With the leave of the Committee I propose to deal 
with the bill by parts. There being no objection, I shall proceed accordingly. 
 
Part 1A agreed to. 
 
The Hon. PENNY SHARPE (Parliamentary Secretary) [10.56 p.m.], by leave: I move Government 
amendments Nos 1 to 3 on sheet C2010-028A in globo: 

No. 1 Page 3, clause 1 (2), line 7. Insert "8," after "sections". 
 
No. 2 Page 18, clause 17I (1) (a) (iii), line 11. Insert "of the State or Territory" after "court". 
 
No. 3 Page 21, clause 20 (3), line 2. Insert "(whether or not in New South Wales)" after "place". 



The Government is proposing three minor amendments to the bill that will provide clarification on 
the application of the Act, ensure flexibility for arbitral tribunals and ensure that the bill accurately 
reflects the United Nations model law on which it is based. Clause 1 of the bill deals with the scope 
of application of the Act. Clause 1 (2) provides that the Act, apart from a few specified provisions, 
only applies if the place of arbitration is in New South Wales. The specified provisions that apply, 
whether or not the place of arbitration is in New South Wales, relate to the provision of interim 
orders and the recognition and enforcement of interim orders and final awards. 
 
The first amendment will include clause 8 of the bill in the list of specified provisions to ensure that 
it applies whether or not the place of arbitration is in New South Wales. Clause 8 relates to stays 
on court proceedings if there is a valid arbitration agreement relating to the matter. If there is a 
valid arbitration agreement in place between parties that relates to a matter that is then the subject 
of an action brought before a court, the court must refer the parties to arbitration. This amendment 
will mean that the provision applies whether an arbitration takes place in New South Wales or not, 
and will ensure that the bill reflects the spirit of the United Nations Commission on Industrial Trade 
Law's model law on which it is based. 
 
The second amendment relates to clause 17I, which sets out the grounds for recognition or 
enforcement of interim awards. The amendment clarifies that one of the grounds on which an 
interim award may be recognised or enforced is where the court in the State or Territory in which 
the arbitration takes place terminates or suspends the interim measure. The insertion of the words 
"of the State or Territory" in clause 17I (1) (a) (iii) is necessary to clarify the meaning of the 
provision. The third amendment aims to ensure that there is no uncertainty about the application of 
the Act and to clarify that an arbitral tribunal may, unless otherwise agreed by the parties, meet at 
any place that it considers appropriate for consultation among its members, for hearing witnesses, 
experts or the parties, or for inspection of goods, other property or documents. 
 
Clause 20 (3) aims to provide flexibility for an arbitral tribunal to meet at any place it considers 
convenient. This third amendment is necessary to ensure that arbitral tribunals are not unduly 
limited. The insertion of the words "whether in New South Wales or elsewhere" in clause 20 (3) 
clarifies that the arbitral tribunal is able to meet anywhere, including outside the State, if 
convenient for consultation, hearings or inspection of anything relevant to the proceedings. 
<55> 
The Hon. DAVID CLARKE [11.00 p.m.]: The Opposition does not oppose these amendments. 
 
Question—That Government amendments Nos 1 to 3 be agreed to—put and resolved in the 
affirmative. 
 
Government amendments Nos 1 to 3 agreed. 
 
Part 1 agreed to 
 
Parts 2 to 4A agreed to. 
 
The Hon. DAVID CLARKE [11.00 a.m.]: I move Opposition amendment No.1: 

No. 1 Page 28, proposed section 27D (4), line 16. Insert "given on or after the termination of the 
mediation proceedings" after "arbitration". 

 
The Opposition has deep concerns about proposed section 27D, which deals with the power of an 
arbitrator to act as a mediator, conciliator or other non-arbitral intermediary. In particular, the 
Opposition is concerned with the ambiguity of proposed section 27D (4), which provides that: 

An arbitrator who has acted as mediator in mediation proceedings that are terminated may not conduct 
subsequent arbitrations proceedings in relation to the dispute without the written of consent of all the 
parties to the arbitration. 

The Opposition is concerned that the term "consent" contained in the subsection is too vague. 
Whilst we believe it is meant to apply to a subsequent consent, it could be equally interpreted to 
refer to prior consent also. If the subsection was construed to allow prior consent, parties could 
unwillingly find themselves locked into an agreement from which they might not be able to 
withdraw. The Opposition's amendment to proposed section 27D (4) clarifies and confirms that the 
consent referred to is indeed subsequent consent. 
 



The Hon. PENNY SHARPE (Parliamentary Secretary) [11.01 p.m.]: The Government does not 
oppose this amendment. The Government is not convinced that it is necessary but it does clarify 
that consent to the practitioner proceeding must come on or after termination of the mediation. The 
Government is happy to support the amendment. 
 
Question—That Opposition amendment No. 1 be agreed to—put and resolved in the affirmative. 
 
Opposition amendment No. 1 agreed to. 
 
The Hon. DAVID CLARKE [11.02 p.m.]: I move Opposition amendment No. 2: 

No. 2 Page 28, proposed section 27D (7), lines 24-30. Omit all words on those lines. 

 
Opposition amendment No. 2 will delete subsection (7) of proposed section 27D because as it is 
presently drafted it appears to mandate an arbitrator to reveal confidential information disclosed 
during the mediation to "all other parties to the arbitration proceedings". Matters raised in 
mediation should remain confidential, and indeed no transcript is kept of the mediation. It is this 
confidentiality of information arising during the mediation that assists the process of mediation 
achieving its purpose. Under proposed section 27D (7) situations may well occur of a party being 
aggrieved that a mediator has revealed confidential material arising from a mediation that has 
weakened or even destroyed its case in a subsequent arbitration. Issues may arise as to whether 
the mediator was justified in disclosing matters from the mediation, and whether procedural 
fairness has been accorded to the parties. 
 
Another concern arising from proposed section 27D (7) is the issue of what information is to be 
considered as "material" under the section. Does the arbitrator need to disclose such material 
before or after the issue of consent? Clearly parties to a failed mediation would not want 
confidential information about the strengths or weaknesses of their case to be disclosed to the 
other party before an arbitration hearing and in open court before their opponent. The Opposition's 
response to the Government's argument that if this is not done, appeals will arise where an 
arbitrator has decided a case on relevant material disclosed in mediation, but not disclosed in the 
subsequent arbitration, is that this situation arises now in court where rejected evidence or 
evidence on voir dire is rejected and put out of the mind of the presiding judicial officer. Matters 
can only be decided on admissible evidence presented in the trial, and that applies as well to an 
arbitration. 
 
Only a few days ago the Australian Financial Review under the headline "Arbitrators condemn 
NSW Bill" the President of the Chartered Institute of Arbitrators, Derek Minus, complained about 
the effect of proposed section 27D (7), which he said, "provides that any material from a mediation 
that takes place during an arbitration process can be revealed if the arbitration continues". He went 
on to say that this revised clause "wasn't discussed with any arbitration bodies, was contrary to 
practice throughout Australia and went against National Alternative Dispute Resolution Advisory 
Council recommendations". He said that it would "result in parties initiating litigation as opposed to 
arbitration to protect confidentiality of mediations". The Opposition agrees with the President of the 
Chartered Institute of Arbitrators that matters disclosed in confidence at mediation should remain 
confidential unless the parties otherwise consent. We believe there is a contradiction between 
proposed section 27D (2) and proposed section 27 D (7). For those reasons, the Opposition 
moves this amendment to delete proposed section 27D (7). 
 
Ms SYLVIA HALE [11.06 p.m.]: This amendment and provision has caused the Greens some 
heartburn. Like other members of the crossbench we were addressed by Mr Minus, who made his 
views clear to us which, to my mind, were very persuasive. However, I have since been provided 
with a copy of an email from Angela Bowne, who is the Chair of the Alternative Dispute Resolution 
Committee of the New South Wales Bar Association. She says in part in that email: 

I have consulted the other members of the ADR Committee and some senior silks who are not members 
of the Committee who have considerable ADR expertise, particularly in arbitration and mediation. 
 
We had the benefit of Alan Limbury's views set out below, which you may have seen. 

I will talk about his views in a moment— 
The ADR Committee agrees with Alan's views generally. The proposed s27D is an improvement on the 
existing s 278 and the Committee believes that it will facilitate parties using the combined process. It is 
not likely to lead to satellite litigation. 



That was a concern of the Greens. Ms Bowne enclosed a letter from Alan Limbury, who has been 
a senior arbitrator and mediator for more than 32 years and has a practice in international 
arbitration and mediation. His letter was in response to an article that appeared in the Australian 
Financial Review. He said: 

There has been little or no use of the existing s.27, primarily because the parties are required to agree in 
advance to the same person mediating and then arbitrating, with no opportunity to "opt out" after the 
mediation phase should they have concerns as to the impartiality of the arbitrator, having regard to what 
happened in the mediation.  

He seems to indicate that the current section 27 is not working. He then talked about the proposed 
section that the Opposition now wishes to delete from the bill. He said: 

The added requirement that, before proceeding thereafter to arbitrate, the neutral— 

Presumably that is the mediator— 
Must disclose to all parties any confidential information learned in the mediation considered to be 
material to the arbitration is reflected in similar legislation in Hong Kong and Singapore. 

 
<56>  

I was concerned about it at first but have come to the conclusion that this is a sound provision, for the 
following reasons: (1) it lessens the likelihood that the award could be challenged, let alone set aside, 
because the arbitrator has been influenced by representations to which other parties have no 
opportunity to respond, and (2) any sensible disputant is going to ask the neutral, before deciding 
whether or not to consent to that person continuing as arbitrator, to specify the proposed disclosures. If 
the neutral refuses to do so until the arbitration has begun, the parties are at liberty to refuse to consent 
to the arbitration taking place with the same neutral. Likewise if, after being told privately what the 
neutral intends to disclose, a party is not willing to permit such disclosure. 
 
So there is no basis for the suggestion made in the AFR [Australian Financial Review] article that this 
requirement will lead parties to initiate litigation as opposed to arbitration to protect confidentiality of 
mediations, nor any basis for concluding that confidences will be disclosed against a party's wishes.  
 
Although this process of pre-consent enquiry is not clearly laid out in the Bill (as it could be), the section 
will work as I have described without the need for amendment.  

The final comment about it not being clearly laid out in the bill is very apt, and that is unfortunate 
particularly as this is basically model legislation, which it is anticipated all other jurisdictions will 
copy or base their own legislation upon, and therefore it would be preferable had the wording been 
less ambiguous or clearer as to the process. Nevertheless, one assumes that one can take the 
advice of very experienced mediators that it will be possible to make these inquiries and, if you are 
not satisfied with the response or information provided, or you have doubts as to the impartiality of 
the mediator or arbitrator, you can opt out of the process. For that reason, the Greens will not 
support the Opposition's amendment.  
 
The Hon. PENNY SHARPE (Parliamentary Secretary) [11.12 p.m.]: The Government does not 
support the amendment, but I will explain the consultation process that has been gone through as 
we find ourselves dealing with this bill tonight. There was a draft bill and an issues paper and many 
parties made submissions. As a result of the submissions, the provisions were reformulated and 
again taken to the Standing Committee of Attorneys-General. Ms Hale is right in that it is model 
legislation and it is also the case that it has been through extensive consultation.  
 
Specifically in relation to the Opposition's amendment, proposed section 27D of the bill relates to 
the power of an arbitrator to act as a mediator or other non-arbitral intermediary. In the course of 
arbitration, the arbitrator may assist the parties to attempt to settle the dispute by means other than 
arbitration, such as mediation. This is what is often referred to as a Med-Arb clause. It facilitates 
the use of multiple dispute resolution techniques by one practitioner to get the matter resolved. 
This provides the parties with the flexibility to attempt to solve their dispute by negotiation and 
agreement, but also provides certainty, should the mediation terminate, as the arbitration is still 
able to proceed to a binding award. For these combined processes to be used, the arbitration 
agreement needs to provide for this to happen, or the parties need to agree in writing to this 
happening, presumably after suggestion by the practitioner that it would be conducive to resolution 
of the matter.  
 
It should be borne in mind that proposed section 27D will therefore apply only if the parties want to 



use this combined mediation and arbitration process. Under the proposed section, an arbitrator 
acting as a mediator may communicate with the parties collectively or separately and must treat 
any information obtained from a party with whom they communicate separately as confidential, 
unless that party otherwise agrees, or the arbitration agreement relating to mediation proceedings 
otherwise provides. While this provision allows flexibility and provides for the possibility of 
resolving the dispute by the parties' own agreement, there are two concerns that can arise where a 
person acts as both arbitrator and mediator in the same dispute.  
 
An arbitrator who conducts confidential discussions with the parties may well lose the objective 
appearance of impartiality. In addition, there is the immediate concern about due process if the 
arbitration subsequently proceeds. Difficult problems arise about how any confidential information 
the arbitrator has obtained is to be used. To ensure procedural fairness and eliminate the potential 
for abuse of natural justice, the other party should have the opportunity to respond to or rebut any 
such information. The section therefore provides that, should the mediation terminate for any 
reason, the person who has acted as mediator and then proposes to resume their duties as 
arbitrator must disclose to all other parties so much of the confidential information that has been 
obtained from a party during mediation as the arbitrator considers material to the proceedings.  
 
However, the section also provides that a mediator can only conduct subsequent arbitral 
proceedings with the written consent of all parties. This affords parties a method of protecting their 
confidential information should they not wish it to be disclosed, and avoids disadvantaging a party 
that has engaged freely and fully in the mediation process. Therefore, if the parties do not wish to 
have the same person conduct the mediation and arbitration, they are able to withhold their 
consent and the section then provides for the appointment of a substitute arbitrator. If parties do 
choose to continue with the same person, they do so having given informed consent that the 
arbitrator must disclose any information they have provided in private sessions that the arbitrator 
considers relevant to the proceedings to afford the other party a chance to respond to that 
information. The Government believes that the parties in these matters are going to be advised by 
experienced lawyers. Presumably, a well-advised party will discuss with the arbitrator prior to 
giving consent to that person continuing, what information the arbitrator proposes to disclose.  
 
By requiring the parties' written consent to resume subsequent arbitral proceedings, the section 
addresses the risk of bias by providing parties with the ability to withhold their consent should they 
believe the subsequent arbitral process would be flawed or unfair. However, to provide a measure 
of protection for arbitrators, should the parties give their written consent to a person conducting 
subsequent arbitral proceedings, no objection can then be taken solely on the ground that the 
person acted previously as a mediator.  
 
Proposed Section 27D allows the parties to settle their dispute by their own agreement, but also 
ensures that should attempts to settle not be successful a binding resolution is able to be delivered 
by an arbitrator. The consent-based regime requiring the parties' consent to enter into mediation or 
other non-arbitral processes with an arbitrator and to then proceed to subsequent arbitral 
proceedings should settlement not be reached, provides procedural safeguards to address 
concerns about the potential for abuse of natural justice and the risk of bias.  
 
There is one matter that the Government would like to correct. In a letter to the Australian Financial 
Review on 8 June, Michael Sweeney, past Deputy Chair of the Institute of Arbitrators and 
Mediators Australia (Victorian Chapter), said of the disclosure provisions in proposed section 27D:  

This is extraordinarily novel; a world first. 

 
This is not correct. Both Singapore and Hong Kong have in their Acts provisions of similar effect. 
One main objective of this bill is to harmonise our domestic arbitration law with the international 
arbitration law. The United Nations Commission on International Trade Law Model Law, on which 
the bill is largely based, does not have a Med-Arb clause. Because of the interest in using this sort 
of process, we included this section in the bill. It would be very ill-advised if, in New South Wales, 
we adopted parochial laws on this issue that are out of step with the other States and the big 
regional arbitration hubs of Singapore and Hong Kong. It is vital that we keep up progress on 
getting uniform commercial arbitration law. The current arbitration Acts are out of date. Doug 
Jones, President of the Australian Centre for International Commercial Arbitration, wrote to the 
Attorney General in the following terms on 7 June:  

ACICA regards it as critical that there be no delay in the implementation of legislation to reform 
commercial arbitration in Australia and whilst recognising that the issue of Arb/Med is a topic deserving 



of careful consideration, and one on which views may legitimately differ from a policy point of view, does 
not believe that the passing of legislation as presently drafted should be delayed pending a debate on 
this issue 

 
The Government agrees with this position. The Government is concerned to ensure that the 
provisions we have in place facilitate effective dispute resolution. The issue of how best to regulate 
this sort of alternative dispute resolution process is one on which professional opinion is divided.  
<57> 
The weight of it is, however, supportive of the Government's position. The Alternative Dispute 
Resolution Committee of the New South Wales Bar has advised the Attorney General that it 
supports the bill and proposed section 27D in particular. The Attorney General has also had similar 
indications from senior stakeholders. It is also the bill as agreed to at the Standing Committee of 
Attorneys-General by all jurisdictions. In order to work through the issues properly, however, the 
Attorney General will take proposed section 27D back to the Standing Committee of Attorneys-
General and all parties will have the opportunity to make their case. In this way we can get on with 
the important task of modernising and harmonising the arbitration laws, and we can work through 
the issues raised about this section in an appropriate way. Accordingly, although the Government 
understands the Opposition's position we will not support the amendment. 
 
Reverend the Hon. FRED NILE [11.20 a.m.]: I acknowledge the last comments of the 
Parliamentary Secretary that the Attorney General will take proposed section 27D back to the 
Standing Committee of Attorneys-General, which he advised me verbally he would do and that it 
would be in the second reading speech. I am very pleased that that is now on the record. 
 
Question—That Opposition amendment No.2 on sheet C2010-045A be agreed to—put. 
 
The House divided. 

Ayes, 14 
Mr Ajaka 
Mr 
Clarke 
Ms 
Cusack 
Ms 
Ficarra 
Mr 
Gallacher 

Miss Gardiner 
Mr Gay 
Mr Khan 
Mr Mason-Cox 
Ms Parker 

Mrs Pavey 
Mr Pearce 
Tellers, 
Mr Colless 
Mr Harwin 

 
Noes, 23 

Mr Brown 
Mr 
Catanzariti 
Mr Cohen 
Mr Della 
Bosca 
Ms Fazio 
Ms Hale 
Mr 
Hatzistergos 
Dr Kaye 

Mr Kelly 
Mr Moselmane 
Reverend Nile 
Mr Obeid 
Mr Primrose 
Ms Rhiannon 
Mr Robertson 
Ms Robertson 

Ms Sharpe 
Mr Smith 
Mr Veitch 
Mr West 
Ms Westwood 
Tellers, 
Mr Donnelly 
Ms Voltz 

 
Pair 

 
Mr 
Lynn 

Mr Roozendaal 

Question resolved in the negative. 
 
Opposition amendment No.2 negatived. 
 
Part 5 as amended agreed to. 
 
Parts 6 to 9 agreed to 
 
Schedules 1 and 2 agreed to. 
 
Title agreed to. 



 
Bill reported from Committee with amendments. 

Adoption of Report 
 
Motion by The Hon. Penny Sharpe agreed to: 

That the report be adopted. 

 
Report adopted. 
 
Third reading set down as an order of the day for a future day. 
 


