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Introduction
Welcome to the May 2010 issue of the Law Council’s regular 
e-newsletter—@theLCA. This publication is designed to deliver timely 
and relevant information on a range of issues of concern to the Australian 
legal profession. Contributions to @theLCA are welcome. Please contact 
the editor for more information.

President’s message

By Glenn Ferguson*

I said at the beginning of my 
Presidency that 2010 would be a 
crucial period for national legal 
profession reform – and it certainly 
has been.

COAG’s National Legal Profession 
Reform Taskforce Consultation 
Package was released earlier 
this month. It includes a draft Bill, accompanying National Rules, a 
Consultation Report from the Legal Profession Reform Taskforce, a 
Regulation Impact Statement, and independent economic analysis 
conducted by ACIL Tasman.

The Law Council welcomes the release of the consultation package 
and strongly supports reform efforts.

We also applaud the Commonwealth Attorney General and his 
department for progressing national reform. In particular, we 
acknowledge the work done by the department’s Secretary, Roger 
Wilkins, as Chair of the Taskforce, to facilitate the process.

And we are pleased that COAG has decided to engage in a proactive 
three-month consultation period on the reform proposals.

Over the next three months we will be closely examining the package 
to provide the COAG Taskforce with constructive and measured 
feedback on its proposals.

As the collective voice of the Australian legal profession, the Law 
Council has previously made submissions to the Taskforce, and during 
this consultation period we will be placing particular focus on the 
composition of the National Legal Services Board, the proposed role 
of a National Legal Services Ombudsman and the independence of 
the profession.

It is essential that any new national regulation system maintains the 
independence of the legal profession – and a vital part of having an 
independent legal profession is that its members set the standards 
of professional conduct, and also play a part in the regulation of the 
profession.
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We welcome moves that will allow the Law Council 
and Australian Bar Association to be responsible 
for development of rules of professional conduct. 
The Law Council made submissions strongly 
favouring this approach and we are very pleased 
that our voice has been heard.

We will also examine what the proposed changes 
to the costs and costs disclosure arrangements 
mean for both lawyers and consumers, and the 
extent to which the independence of the legal 
profession will be preserved and not eroded 
by overly intrusive or expensive regulation by 
governments.

The Law Council also thoroughly agrees with 
proposals to provide a more transparent and 
flexible approach to the way overseas qualified and 
experienced lawyers are treated when applying for 
admission to the Australian legal profession. 

This should help improve Australia’s ability to 
attract high quality specialist lawyers, as well 
as enhance our ability to negotiate overseas for 
greater access for our lawyers to the international 
legal services market.

The proposals for a single Australian practising 
certificate, a single national trust account, and 
consistent national approaches to professional 
indemnity insurance and costs disclosure are 
obviously designed to remove regulatory barriers 
and reduce compliance costs that are currently 
standing in the way of lawyers and law practices 
providing a national service, and are very welcome 
components of the package. 

However, the size and composition of the proposed 
National Legal Services Board, the process for 
appointing its members, and what that means for 
the independence of Australia’s legal profession is 
something that we will be looking at very closely.  

The Law Council will conduct its own consultation 
with its constituent bodies to study the details of 
the COAG package, with the first of these sessions 
to be held in June. 

*This is an extract from Glenn Ferguson’s speech delivered at 
the Law Society of Western Australia’s Law Week Luncheon 
on 21 May.

Funding boost welcomed – but 
Australia needs more
The injection of more than $150 million into 
Australia’s legal assistance sector, announced 
in this month’s Federal Budget, is welcome – but 
much more needs to be done, according to the 
Law Council. 

Law Council President 
Glenn Ferguson said 
he was very pleased 
with the Government’s 
decision to allocate 
$154 million from the 
Budget to what is a 
chronically underfunded 
area.

“This is the most significant amount of funding 
the sector has received in over 10 years and this 
substantial increase in recurrent expenditure will 
go some way to ensuring the provision of better 
access to justice for the economically and socially 
disadvantaged members of our community,” he 
said. 

But he said the legal assistance sector remained 
grossly underfunded and suffering the effects 
of many years of neglect from the previous 
Government.

He said allocation of $92.3 million over the next 
four years for legal aid still falls short of the 
required budget. 

“This amounts to $23 million per annum and 
is significantly short of the $43 million the Law 
Council indicated was required for legal aid this 
year alone to begin to provide better access to 
justice,” Mr Ferguson said.

“All Australians have a fundamental right to access 
legal advice and services, regardless of their 
means and the Law Council and its constituent 
bodies have been calling on Federal Governments 
to address the underfunding of the legal assistance 
sector for well over a decade so we are pleased 
with this outcome,” he said.

The Law Council acknowledged the work of 
the Attorney-General, Robert McClelland, in 
reallocating resources within his own portfolio to 
find these additional funds for the legal assistance 
sector.

“Access to justice for all Australians, regardless of 
their means, is a key priority for the Law Council 
and it looks forward to working with the Attorney-
General to continue to improve access to legal 
assistance services in Australia,” Mr Ferguson said.

To find out how to support the Law Council’s 
campaign to improve access to justice for all 
Australians, visit the “Legal Aid Matters” web portal 
at www.lawcouncil.asn.au/programs/national-
policy/legal-aid/
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Military court gets tick of approval
The Law Council welcomed last week’s 
announcement by Attorney General Robert 
McClelland regarding the establishment of a Military 
Court of Australia and the restructure of the family 
law jurisdiction of the Federal Magistrates Court.

The proposed Military Court of Australia will 
replace the previous “Australian Military Court”, 
which was ruled unconstitutional by the High Court 
of Australia in 2009.

It will be presided over by judges with past 
military experience or background, who will not be 
permitted to hold a commission to the ADF on their 
appointment.  

Law Council President Glenn Ferguson said 
this was an important measure that will ensure 
military judges are independent from the chain-of-
command. 

Military judges will hold dual commissions, either 
to the Federal Court or the Federal Magistrates 
Court, which is necessary due to the relatively 
small number of cases traditionally dealt with in 
military jurisdiction.

The court’s structure will comprise a lower division, 
to hear lesser matters, and an upper division, to 
hear more serious cases and appeals from the 
lower division.  

“We look forward to working through the detail of 
the proposed Military Court structure to ensure the 
members of the Australian Defence Force enjoy 
a fair, transparent and efficient military justice 
system,” Mr Ferguson said. 

The announcement that the family courts will be 
given a unified, tiered structure was also welcomed 
by the Law Council.

The Law Council has long supported the vertical 
integration of the two family courts into a single, 
coherent structure with a common pool of 
resources delivering family law services at the 
appropriate level.   

“Rationalisation and integration of the two courts 
exercising family law jurisdiction is long overdue,” 
Mr Ferguson said.  

“We look forward to working with the Government 
in relation to the practical aspects of implementing 
the proposed restructure.”

Changes to Sex Discrimination Act 
don’t go far enough
The Law Council says proposed changes to the 
Commonwealth Sex Discrimination Act do not go 
far enough and further reform is needed to make 
it more effective in eliminating discrimination and 
promoting gender equality in Australia.

The Law Council earlier this month criticised the 
Government’s delayed and limited response to a 
Senate Committee’s report on the effectiveness of 
the Act.

In 2008, the Senate Committee on Legal and 
Constitutional Affairs recommended a raft of 
changes to the Sex Discrimination Act.

The Law Council and the NSW Bar Association 
were actively involved in the inquiry process and 
a number of the committee’s recommendations 
reflected their views on proposed reforms to the 
legislation.

The Government announced on 5 May that 
it would make some amendments to the Sex 
Discrimination Act, but Law Council President 
Glenn Ferguson believes the changes do not go 
far enough and was disappointed only seven of the 
43 recommendations had been fully accepted.

“The Sex Discrimination Act has been important 
in helping to eliminate some forms of sex 
discrimination and sexual harassment. However, 
it has had little impact on addressing systemic 
sex discrimination and has not been effective 
at removing all barriers to women’s equal 
participation and progress in the workplace, 
including in the legal profession,” Mr Ferguson said.

The committee outlined changes which would 
better target systemic discrimination, such as 
expanding the range of people and entities who 
must not discriminate. 

It also recommended the powers of the Sex 
Discrimination Commissioner be increased 
to enable her to initiate inquiries without 
requiring formal complaints and to regularly 
report to Parliament on progress in combating 
discrimination.”

But these recommendations, along with many others 
made to the committee, will only be considered 



4

@TheLCA 31 May 2010  Volume 45

5

further when the Government consolidates anti-
discrimination legislation as part of its recently 
announced Human Rights Framework.

“The Law Council is concerned that there is no 
time set for the consolidation process which could 
potentially take up to four years with the Human 
Rights Framework set to be reviewed in 2014,” Mr 
Ferguson said.

“Ensuring adequate protection against 
discrimination on any grounds, including 
sex, should be of the highest priority for any 
Government serious about human rights,” he said.   

Money for country lawyers
Lawyers in country Australia received positive 
news this month, with the Government announcing 
that it would allocate more than $1 million in 
funding to address the issue of recruitment and 
retention of lawyers in rural, regional and remote 
(RRR) areas.

The Commonwealth Attorney-General, Robert 
McClelland, announced on 7 May that $1.1 million 
would be allocated to combat the shortage of 
lawyers in RRR areas of Australia.

Research conducted by the Law Council in 2009 
found that if the shortage of lawyers in RRR areas 
was not addressed as a matter of priority, access 
to justice in these communities would be seriously 
impaired. 

Law Council President Glenn Ferguson 
congratulated the Attorney-General on the 
announcement, saying it was a very positive first 
step in addressing these problems.

“The Law Council has expressed concern that 
ongoing problems in recruiting and retaining legal 
practitioners in country Australia are negatively 
impacting on the ability of people living in these 
areas to access legal services,” Mr Ferguson said. 

“The funding will assist the Law Council to work 
together with the legal assistance sector and 
the private profession to develop a number of 
initiatives aimed at addressing this crucial issue,” 
he said. 

A proportion of the funding announced today 
will be used by the Law Council to develop a 
range of initiatives to enhance legal employment 
opportunities in rural, regional and remote Australia. 

“Access to Justice is a key priority for the 
Law Council and we are pleased the Federal 
Government has recognised this issue by 
allocating funding to ensure country Australia has 
access to legal services,” he said.

Former President’s international 
appointment
Former Law Council 
President and DLA 
Phillips Fox insurance 
lawyer Michael Gill has 
been elected president 
of the International 
Insurance Law 
Association (AIDA) for a 
four-year term.

It is the first time an 
Australian will preside 
over the international 
law body, which is 
celebrating its 60th year 
this year. 

Mr Gill was elected 
incoming president during AIDA’s X111 World 
Congress held recently in Paris. 

Mr Gill (pictured) was a founding father of the 
Australian Insurance Law Association, which had 
its inception at the 1982 AIDA World Congress in 
London. 

He has been a member of the AIDA Presidential 
Council for the past 20 years and was the council’s 
vice-president. 

Mr Gill was President of the Law Council from 
1985-86, and is also a past President of the Law 
Society of NSW.

A consultant at DLA Phillips Fox, he was a partner 
at the firm from 1971 to 2008. Mr Gill is also is 
the chairman of the Insurance Industry Code 
Compliance Committee.

National Law Week makes successful 
return 
It’s unanimous! The first truly National Law Week in 
many years was a resounding success across the 
country.

National Law Week 2010 ran from 17-23 May in 
all states and territories, with the aim of promoting 
greater understanding within the community of the 
law, the legal system and the legal profession.

Revolving around the theme of “Law and Justice 
in Your Community”, the event sought to provide 
Australians with an opportunity to have a closer 
look at the law and its importance in society – and 
it did just that.
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National Law Week also achieved a number of 
“firsts”, including the Walk forJustice, which took 
place simultaneously in most capital cities.

In NSW, one of the highlights was the very 
successful Law Week Legal Expo, launched 
in Sydney by Federal Attorney-General Robert 
McClelland and State Attorney-General John 
Hatzistergos. 

In the Sunshine State, the Queensland Law 
Society hosted its annual Law Week Trivia Night, 
with guest quizmaster, Justice Martin Daubney, 
leading the action. The society’s trivia night has 
become part of the fabric of Law Week, and this 
year’s event was no exception.

A highlight in the Northern Territory was the regular 
“Tug-of-Law”, which took place at the launch of Law 
Week. Northern Territory Attorney-General Delia 
Lawrie was a member of the winning team.

In the west, the profession enjoyed the annual 
Law Week Luncheon, featuring addresses by 
Law Council President Glenn Ferguson and State 
Attorney General Christian Porter 

In the ACT, the combined Law Council and Law 
Society team almost caused a boil-over in the 
annual Law Week six-a-side soccer competition, 
with the perennial wooden spooners making it 
to the grand final, only to be beaten 1-0 by Blake 
Dawson (pictured below) in the decider.

Activities undertaken around the rest of the nation 
included mock court trials, legal debates, sporting 
events and dinners.

These were complemented by court tours, police 
open days, legal information sessions and school 
visits.

LCA’s input to US Supreme Court 
decision
The Law Council watched with great interest as the 
US Supreme Court this month ruled that juvenile 
life sentences without parole for non-homicide 
cases were “unconstitutional”.

In July 2009 the Law Society of England and 
Wales asked the Law Council, along with other Bar 
Associations from around the world, to support an 
Amicus Curiae application in a US Supreme Court 
case.

In that case, a declaration was being sought to rule 
as unconstitutional a life sentence without parole 
for a juvenile involved in a non-homicide (see 
Graham v Florida http://www.supremecourt.gov./
opinions/09pdf/08-7412.pdf).

Such a sentence, it was argued, breached 
the Eighth Amendment of the US Constitution 
prohibiting cruel and unusual punishment.  

It was also argued that such a sentence breached 
a number of international human rights treaties. 
The application also noted that the US was the 
only country which still imposes the sentence.

The Law Council President at the time, John 
Corcoran, provided a statement of support for the 
Amicus Curiae application. The statement was 
prepared with the assistance of Andrew Haesler 
SC, of the NSW Bar Association.

In delivering the landmark ruling on 17 May, one 
of the nine US Supreme Court judges, Justice 
Kennedy, referred to the Amicus Curiae argument, 
stating:

“Additional support for the Court’s conclusion 
lies in the fact that the sentencing practice at 
issue has been rejected the world over: The 
Unites States is the only Nation that imposes 
this type of sentence.  While the judgments of 
other nations and the international community 
are not dispositive as to the meaning of the 
Eighth Amendment the Court has looked abroad 
to support its independent conclusion that a 
particular punishment is cruel and unusual.”

New head for national 
e-conveyancing
National E-Conveyancing Development Limited, 
the new company charged with delivering an 
Australia-wide e-conveyancing system, has 
announced the appointment of Marcus Price as its 
chief executive.
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Mr Price is an experienced information technology 
executive and project manager, based in 
Melbourne, who has held senior positions with 
National Australia Bank, Dun and Bradstreet, and 
the Boston Consulting Group.

He said he was looking forward to the challenge 
of meeting the requirements of the many diverse 
interest groups, such as financial institutions, 
lawyers, conveyancers, state and territory 
governments, and consumers, all of whom stand to 
benefit from this project. 

“This has the potential to become a vital part of 
Australia’s future infrastructure, and I am honoured 
to have been asked to lead the project,” he said.

The Council of Australian Governments (COAG) 
recently endorsed National E-Conveyancing 
Development Limited (NECDL) as the new legal 
entity to be adopted by states and territories for the 
national e-conveyancing system.

National E-Conveyancing Development 
Limited was established to develop a national 
e-conveyancing system for land titles as a 
precursor to its implementation.

The establishment of the company represented a 
major commitment by the Governments of NSW, 
Queensland and Victoria towards implementing the 
national electronic conveyancing reforms agreed 
by the Council of Australian Governments. 

All three state governments are represented 
on the board, along with the Australian 
Bankers Association, the Australian Institute of 
Conveyancers, and the Law Council of Australia. 

Former Law Society of NSW President John McIntyre 
was nominated by the Law Council to represent it on 
the board. Mr McIntyre is consulting closely with the 
Law Council on matters concerning NECDL.

The company will now have an expanded and on-
going role working with all jurisdictions to deliver 
the national e-conveyancing system.

What’s on

Working Together – The Australian-Chinese 
Legal Profession

The Law Institute of Victoria is holding an event 
titled “Working Together – The Australian-Chinese 
Legal Profession” on Wednesday, 2 June from 
6-8pm. 

The LIV International Law Section supports the 
Australia-China Legal Profession Development 
Program. As part of the program, Australia hosts 
Chinese lawyers who help develop a relationship 

between the Australian and Chinese legal 
industries and are offered placements in the 
Australian legal industry. 

This event will provide students, lawyers, 
academics, and businesses the rare opportunity to 
network and develop links between the Australian 
and Chinese legal industry as well as gain 
insight into the Chinese legal system, private law 
firms in China and foreign investment and trade 
opportunities.  

For details, visit http://www.liv.asn.au/
Education---Events/whatsOnCalendar.aspx?e
vpage=EventDetail&function_code=EVE347/
EVE347&eventid=EVE347

National survey – best interests of the child

Lawyers practising in family law and children’s 
law contexts are invited to participate in a national 
survey of legal and social science practitioners’ 
opinions of issues relating to ‘best interests of the 
child’. 

This Charles Sturt University study involves an 
on-line survey and results will be analysed in 
relation to Australian legislation. Responses are 
anonymous and lawyers who are also parents but 
who do not practice in these areas are invited to 
participate in the ‘parent member of the public’ 
category. A large response from legal practitioners 
in each state and territory will ensure the results 
are as representative as possible. 

Visit https://www.surveymonkey.com/s/bicstudy For 
further information contact Antoinette Harmer on 
(02) 6125 2525 or bicstudy.harmer@gmail.com

National Rural/Regional Law and Justice 
Conference

Deakin University’s National Rural/Regional 
Law and Justice Conference is being held in 
Warrnambool, Victoria, from 19-21 November and 
will include presentations by the Chief Justice 
of the High Court of Australia and Law Council 
President-elect Alex Ward. 

The event will focus on three themes: social 
justice issues; practitioner issues; and making the 
administration of the law relevant and accessible 
to rural and regional Australia. Representatives 
of federal, state and local government, industry, 
lawyers, academics, legal aid, community legal 
service, police, youth, indigenous and other 
advocacy and support services welfare providers 
and peak rural and regional organisations are 
encouraged to attend. 

Visit http://www.deakin.edu.au/buslaw/law/rrjc/
index.php
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Essentials of Family Law Practice

The Essentials of Family Law Practice seminars 
will be held on Sydney on 17-19 June and in Perth 
from 18-20 November. 

The seminars are designed to equip participants 
with the fundamentals of excellent family law 
practice. It is a wholly practical program where you 
will learn how to work effectively, efficiently and 
ethically with your clients. 

Cost is $995 for members and $1,195 for non 
members. Visit www.familylawsection.org.au or 
phone (02) 62463719.

3rd National Access to Justice and Pro Bono 
Conference

The 3rd National Access to Justice and Pro Bono 
Conference will bring together lawyers, policy 
makers, academics and law students from 27-28 
August at the Sebel Citigate in Brisbane. 

The conference will cover key issues in the area 
of access to justice including the case for funding 
the legal assistance sector, identification of gaps 
in legal need and improving coordination across 
the sector. Sessions will be in four streams: 
criminal justice, pro bono, civil and family law. 
The conference will feature many prominent local, 
national and international speakers. 

The full program is now available from the 
conference website. Visit http://www.a2j10.com.au/


