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2010 PROGRAM OF EVENTS 

 
 

TUESDAY 9 MARCH 2010 

The High Court and Aboriginal Land 2008/09 – Constitutional Issues and the Strength of 
Aboriginal Property Rights 

Paper presented by Mr Sean Brennan (Senior Lecturer, University of New South Wales) 

In 2008–09, the High Court determined four Aboriginal land rights and native title cases: 
Northern Territory v Arnhem Land Aboriginal Land Trust (2008) 236 CLR 24; Griffiths v Minister for 
Lands, Planning and Environment (2008) 235 CLR 232; Minister Administering the Crown Lands Act v 
New South Wales Aboriginal Land Council (2008) 249 ALR 602; and Wurridjal v Commonwealth 
(2009) 252 ALR 232 (the ‘Intervention’ case). This paper considers several important issues of 
constitutional and statutory interpretation raised by the cases: the meaning of ‘acquisition of 
property on just terms’ (s 51(xxxi)) in the context of Aboriginal property rights and the 
amendment of land rights legislation, the reinterpretation of the territories power (s 122), and 
the intersection of Territorial fishing licences and exclusive possession rights in the intertidal 
zone. The paper will also address broader public law issues such as the use of compulsory 
acquisition powers to transfer land from one private owner to another, whether traditional 
canons of interpretation protect Aboriginal property rights, and how far governments have to 
go to put land beyond claim. It also offers observations on the resulting contrast between the 
federal system of native title and property rights conferred under NSW and NT land rights 
legislation. 

 

Commentators:  The Hon Justice John Basten (New South Wales Court of Appeal) 
  The Hon Justice Jayne Jagot (Federal Court of Australia) 

Chair:  The Hon Murray Gleeson AC  

Court 18D, Federal Court, Queens Square, Sydney at 5.30 pm 

 

WEDNESDAY 28 APRIL 2010 

Update on pending constitutional cases 

Rapporteurs:   Louise Buchanan (Australian Government Solicitor), Patrick Knowles (Tenth 
Floor Selborne Wentworth Chambers), Aditi Rao (Ground Floor Wentworth 
Chambers) and Greg Weeks (University of New South Wales) 

Commentators:   Michael Sexton SC (Solicitor General of New South Wales) 
Emeritus Professor Tony Blackshield (Macquarie University) 

Chair:  Professor Keith Mason AC QC  

A number of cases of constitutional significance currently within the State and federal 
appellate system, will be identified by the rapporteurs and discussed by the commentators. 
The cases to be addressed will be notified in the week commencing 12 April 2010.   

 
Level 18, Federal Court, Queens Square, Sydney at 5.30 pm (courtroom TBA) 
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WEDNESDAY 16 JUNE 2010 

The Constitutionalisation of Water Rights 
Paper presented by The Hon Justice Rachel Pepper (Land and Environment Court) 

In Arnold v Minister Administering the Water Management Act 2000 [2010] HCA 3 (10 February 2010) 
and ICM Agriculture Pty Ltd v The Commonwealth [2009] HCA 51 (9 December 2009) the High Court 
addressed constitutional issues arising from the allocation and management of water rights as 
between the States and the Commonwealth. This paper will address the High Court’s analysis of 
grants under section 96 of the Constitution, intergovernmental agreements and compensation for 
the acquisition of property.   

 
Commentators:  Professor Cheryl Saunders AO (Melbourne Law School) 
  Mr Mark Bartley (DLA Phillips Fox, Melbourne) 

Chair:  Professor Keith Mason AC QC (University of New South Wales) 

Level 18, Federal Court, Queens Square, Sydney at 5.30 pm (courtroom TBA) 

 

THURSDAY 26 AUGUST 2010 

Federal Constitutional Restrictions on State Judicial Review 
Paper presented by Dr Matthew Groves (Senior Lecturer, Monash University) 
 

Several federal constitutional principles, including the ‘entrenched minimum provision of judicial 
review’ (Plaintiff S157 (2003) 211 CLR 476, [103]), impose restraints on State judicial review but 
offer few protections. Thus, State administrative law cases such as Quin (1990) and Enfield (1999) 
have imposed doctrinal limits upon judicial review by considerations referable to the federal 
Constitution. These considerations have also precluded the adoption, at the State level, of new 
grounds of review, such as substantive unfairness (Lam 2003), a remedy for ‘serious administrative 
injustice’ (S20, 2003) or the adoption of innovations such as proportionality via Bills or Charters of 
Rights. Conversely, State judicial review has enjoyed few federal protections. Kirk v Industrial 
Relations Commission [2010] HCA 1 now suggests that the integrated judicial system established by 
the Constitution may provide some entrenched protections for State judicial review rather than just 
restrictions.  

 
Commentators:  The Hon Justice Brian Preston (Chief Justice of the Land and Environment Court) 
  Mr Mark Robinson (Third Floor Wentworth Chambers) 

Chair:  Sir Gerard Brennan AC KBE QC 

Level 18, Federal Court, Queens Square, Sydney at 5.30 pm (courtroom TBA) 

 

WEDNESDAY 20 OCTOBER 2010 

A Rethinking of the Separation of Powers  
Paper presented by Associate Professor James Stellios (Australian National University) 
 

The strict separation of Commonwealth judicial power from other forms of government power is a 
long established principle in Australian constitutional law. Its continued recognition poses 
challenges for the design of government institutions and the conferral of powers on them. Since the 
Australian judiciary is an integrated one, this has implications not just for courts at the federal level, 
but also for courts at the State and Territory level. This paper will explore some of the implications 
for the judicial role at all levels of government and consider whether we should continue to 
recognise the principle in its current form. 

 
Commentators:  Sir Anthony Mason AC KBE QC 
  Mr RJ Ellicott QC (Sixteenth Floor Wardell Chambers) 

Chair:  The Hon JJ Spigelman AC, Chief Justice of New South Wales 

Level 18, Federal Court, Queens Square, Sydney at 5.30 pm (courtroom TBA) 
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2011 preview:  The first event of 2011 will be a paper by The Hon Justice Pagone (Supreme Court of 
Victoria). 

 

MEMBERSHIP OF AACL 

Why you should become a member 

Seminars are restricted to members of AACL. Copies of papers are distributed to members in advance 
of the seminar by email. Members also receive other benefits such as newsletters and updates on 
constitutional law developments and events throughout the year.  

I invite you to become a member of AACL. The association was formed in 1998 as a forum for 
scholars and practitioners of constitutional law throughout Australia. It now has some 450 members 
throughout Australia and over 150 members in Sydney. More information on AACL may be found at 
www.law.unimelb.edu.au/aacl/  

Eligibility 

A person may become an ordinary member by applying for membership and paying the annual 
subscription. The annual subscription is $50.00 (concession $35.00). The membership year runs from 
July to June. Membership is open to a person who is:  

• a judge, legal practitioner or government legal officer; 
• a current or former teacher of constitutional law or scholars engaged in research in the field of 

constitutional law or a related discipline; 
• a member of an association which is a member of the International Association of Constitutional 

Law or similar foreign associations as approved by the Council;  
• someone who is adjudged by the Council as having a sufficient interest, whether by reason of 

practical experience or occupation, in the field of constitutional law; or  
• A law student with written approval from a teacher of constitutional law.    

Application form and nomination 

Under the current rules of the Association, an application for membership must be nominated and 
seconded by existing members. So, if you would like to join AACL, please:   

1.  Complete and execute the attached application form (page 5), making sure you authorise the 
deduction of the subscription fee from your credit card (or attaching a cheque)..  

2.  If you are in New South Wales, please forward the application form by DX, post or email (scanned 
copy) to Christos Mantziaris: mantziaris@eightselborne.com.au  •  Eighth Floor Selborne 
Chambers, 174 Phillip St, Sydney, NSW  •  DX 395 Sydney. 

I will take care of the nomination and seconding of your nomination and forward the application to the 
National Secretariat for approval.  

Telephone enquiries 

For all other telephone enquiries regarding membership, or interstate activities, please contact the 
National Secretariat, c/o Dr Madeline Grey (tel 03 8344 1011). 

I hope you can join us for an exciting year ahead. 

 
12 March 2010 
Dr Christos Mantziaris 
Eight Selborne  
Convenor, NSW Chapter of AACL 
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AUSTRALIAN ASSOCIATION OF CONSTITUTIONAL LAW 
ABN 11 717 363 928 

 

MEMBERSHIP APPLICATION FORM 
 

S u r n a m e   
N am e   
T i t l e  
 

(please circle title) 
Chief Justice / Justice / Sir / Lady/ Prof / Assoc Prof / Dr / Mr / Mrs / Ms / Miss 

P o s i t i o n   
I n s t i t u t i o n   
A d d r e s s   
  
  
S t a t e   P o s t c o d e   
P h o n e  [     ]  F a x  [     ]  
Em a i l   
 

 
 

 
I hereby apply for Membership of the Australian Association of Constitutional Law.  
 
…………………………………………. ………….          …………………………………………… 
  (signature)        (date) 

 
Proposed by*: ……….……………………………..           …………………………………………... 
   (signature)    (please print name clearly) 

 
 
Seconded by*: ……….……………………………..  ………………………………………… 
   (signature)    (please print name clearly) 

 
 *   Must be a current AACL member 
 

PAYMENT DETAILS 
 

□  $50.00 full membership     □    $35.00 concession membership   
Please indicate concession type: 

      □ Student         □ Unemployed        □ Retired 
 
I wish to pay the total of $………for AACL membership from 1 July 2009 – 30 June 2010. 
□    Cheque, made payable to AACL Inc,  
 
or (the preferred option):  
□   Credit card  □   Bankcard  □   Visa  □   Mastercard 
 
Card number:………../………../…………./…….. 

Name of card holder: …….………………………………………….. 
Expiry date:……………………………... 
 
Signature:  

                ………………………………………………………………… 
 
If in NSW, please forward form & payment details to the NSW Convenor for nomination, seconding and 
processing (mantziaris@eightselborne.com.au).  If elsewhere, please send a fully executed form to the 
National Secretariat of AACL:  law-ccs@unimelb.edu.au •  Melbourne Law School, 185 Pelham Street, University 
of Melbourne, Vic 3010  • tel (03) 8344 1011 •  fax (03) 8344 1013  

 


