
 

ASIC seeks feedback on requirements for trustee companies 
providing traditional services  
 
Monday 15 March 2010 
 
ASIC today released Consultation Paper 132 Trustee companies: Financial requirement and 
conduct obligations (CP 132) seeking public comment on the financial requirements and other 
conduct obligations for trustee companies that provide traditional trustee company services 
(traditional services), such as acting in deceased estates and under powers of attorney.  
 
Under legislation enacted late last year, the provision of traditional services by trustee 
companies will be regulated as a financial service under the Corporations Act and will be 
brought under the supervision of ASIC. Revised draft regulations under the Corporations Act 
for trustee companies were recently released for further public comment. Trustee companies 
are currently regulated under legislation in each State and Territory. 
 
ASIC Commissioner, Dr Peter Boxall welcomed feedback on the proposals to ensure a 
smooth transition for businesses affected by the new legislative regime.  
 
‘We look forward to public comment on the issues raised in the proposals to assist us in 
settling our final approach on the financial resource requirements for trustee companies that 
provide traditional services.  
 
‘We would also encourage feedback on whether there are any other conduct obligations 
where specific guidance to trustee companies might be desirable,’ Dr Boxall said. 
 
ASIC will also be consulting on the dispute resolution requirements for trustee companies in 
due course. 
 
Those trustee companies providing traditional services which currently hold an Australian 
Financial Services (AFS) licence must vary their licence to include the provision of traditional 
services within six months of the regulations commencing. Treasury is currently consulting on 
transitional arrangements for those trustee companies currently providing traditional services 
that do not hold an AFS licence. 
 
ASIC’s existing policies and regulatory documents on financial services, other than financial 
resources requirements (which are the subject of CP 132) and Regulatory Guide 165 (which 
is the subject of a consultation paper that will be issued in due course), will generally apply to 
trustee companies that provide traditional services. These existing policies, and further detail 
about CP 132, are outlined in the attachment to this advisory. 
 
Submissions on the proposals contained in the consultation paper close on Wednesday 7 
April 2010. Details on how to make a submission are contained in CP 132. 

 

Attachment to ASIC Advisory AD 10-52 ASIC consults on financial 
requirements and other conduct obligations for trustee companies 
providing traditional services 
 
 
Background 
 
The Corporations Legislation Amendment (Financial Services Modernisation) Act 2009 
(Modernisation Act) was enacted on 6 November 2009. It amends the Corporations Act 2001 
(Corporations Act) and regulates traditional trustee company services (traditional services) 



provided by trustee companies as financial services. 
 
Under the Corporations Act, traditional services provided by a trustee company are 
specifically included as a financial service. This means that a trustee company providing 
traditional services will be required to obtain an Australian financial services (AFS) licence 
and will be subject to the conduct obligations in Ch 7 of the Corporations Act, including the 
obligation to have adequate financial resources. 
 
ASIC has given guidance on the financial requirements that a trustee company must meet in 
Regulatory Guide 166 Licensing: Financial requirements (RG 166). ASIC is proposing that 
RG 166 be amended to extend o the provision of traditional services by trustee companies. 
 
ASIC also seeks feedback on whether we should provide guidance on any other conduct 
obligations that trustee companies providing traditional services may need to meet. 
 
Financial requirements 
Consultation Paper 132 Trustee companies: Financial requirements (CP 132) contains ASIC’s 
proposals about the financial resource requirements for trustee companies that provide 
traditional services. 
 
The consultation paper invites comment on proposals to amend RG 166 so that the net 
tangible asset (NTA) requirement in Section C of RG 166 will apply to a trustee company that 
provides traditional services. We believe that a client using traditional services provided by a 
trustee company is typically placing substantial trust in the trustee company that provides 
those services and the trustee company should have some financial substance. 
 
ASIC’s other financial services policies 
Below is a list of ASIC’s existing policies on financial services. Other than Regulatory Guides 
1-3 AFS Licensing Kit (RG 1-RG 3) and RG 166 which is being consulted on in CP 132, we 
propose that these financial services regulatory documents apply to a trustee company that 
provides traditional services.  

 
• Regulatory Guide 51 Applications for relief (RG 51)  

• Regulatory Guide 78 Breach reporting by AFS licensees (RG 78)  

• Regulatory Guide 98 Licensing: Administrative action against financial 
services providers (RG 98)  

• Regulatory Guide 104 Licensing: Meeting the general obligations (RG 104)  

• Regulatory Guide 105 Licensing: Organisational competence (RG 105)  

• Regulatory Guide 121 Doing financial services business in Australia (RG 
121)  

• Regulatory Guide 126 Compensation and insurance arrangements for AFS 
licensees  

• Regulatory Guide 167 Licensing: Discretionary powers (RG 167)  

• Regulatory Guide 168 Disclosure: Product Disclosure Statements (and 
other disclosure obligations) (RG 168)  

• Regulatory Guide 181 Licensing: Managing conflicts of interest (RG 181)  

• Regulatory Guide 182 Dollar disclosure (RG 182)  



• Regulatory Guide 183 Approval of financial services sector codes of 
conduct (RG 183). 

 
Download CP132 


