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REVIEW OF DISCOVERY LAWS TO IMPROVE  
ACCESS TO JUSTICE 

 
Attorney-General, Robert McClelland, today announced the Government has requested the 
Australian Law Reform Commission to explore options to improve the discovery process in 
civil litigation to promote the early and proportionate exchange of information and evidence 
in court proceedings.  
 
“The Government has requested the Commission to consider how law reform in this area 
could improve the ability of parties to identify the real issues in dispute and ensure the costs 
of resolution are proportionate to the issues involved,” Mr McClelland said. 
 
The inquiry forms part of the Government’s commitment to improving access to justice 
consistent with the Strategic Framework for Access to Justice and responds to a 
recommendation by the Access to Justice Taskforce. 
 
“The reference will also consider the impact of technology on the discovery of documents and 
will assist work being undertaken by the courts to ensure that resources are directed to fair 
and affordable dispute resolution.” 
 
In conducting its inquiry, the Attorney has requested that the Commission consult closely 
with the courts, legal profession and other relevant stakeholders and consider, where 
appropriate, the experience of international jurisdictions. 
 
The Commission will provide its final report to the Attorney-General by 31 March 2011. 
 
Terms of reference for the inquiry are attached. 
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TERMS OF REFERENCE  
 
The 2009 report by the Access to Justice Taskforce, A Strategic Framework for Access to 
Justice in the Federal Civil Justice System examined access to civil justice in the federal 
system from a system-wide, strategic perspective.  In considering barriers to justice in relation 
to court based dispute resolution, the Taskforce noted the high and often disproportionate cost 
of discovery and recommended further enquiry on the issue.  
 
I refer to the Australian Law Reform Commission for inquiry and report pursuant to 
subsection 20(1) of the Australian Law Reform Commission Act 1996 the issues of:  
 

•  the law, practice and management of the discovery of documents in litigation before 
federal courts;  

•  ensuring that cost and time required for discovery of documents is proportionate to 
the matters in dispute, including but not limited to: 
- the effectiveness of different types of discovery orders 
- the effectiveness and enforceability of requiring parties to identify and disclose 

critical documents as early as possible  
- the effectiveness of different costs orders  

•  to limit the overuse of discovery, reduce the expense of discovery and ensure key 
documents relevant to the real issues in dispute are identified as early as possible;  

•  the impact of technology on the discovery of documents. 
 
In conducting its inquiry, the Commission’s objective is to identify law reform options to 
improve the practical operation and effectiveness of discovery of documents.  In particular, 
the Commission shall have regard to: 
 

•  alternatives to discovery;  
•  the role of courts in managing discovery, including the courts’ case management 

powers and mechanisms to enable courts to better exercise those powers in the 
context of discovery; 

•  implications of the cost of discovery on the conduct of litigation, including means to 
limit the extent to which discovery gives rise to satellite litigation and the use of 
discovery for strategic purposes;  

•  costs issues, for example cost capping, security for discovery costs, and upfront 
payment; and 

•  the sufficiency, clarity and enforceability of obligations on practitioners and parties 
to identify relevant material as early as possible.  

 
Collaboration and Consultation 
 
In undertaking this reference, the Commission should: 
 

•  have regard to the experiences of other jurisdictions, including jurisdictions outside 
Australia, provided there is sufficient commonality of approach that any 
recommendations can be applied in relation to the federal courts; and 

•  consult with key stakeholders including relevant courts and the legal profession.  
 
Timeframe  
 
The Commission will report no later than 31 March 2011. 


