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Foreword 

On 5 February 2009, the Council of Australian Governments (COAG) noted that, further to its 
National  Partnership Agreement  on  a  Seamless National  Economy,  despite  recent  valuable 
reform  considerable  scope  remains  for  further microeconomic  reform  of  legal  profession 
regulation.   COAG  recognised  that disparate State and Territory  regulation of  the Australian 
legal  profession  creates  regulatory  burdens  for  law  practices  and  inconsistent  consumer 
protection. 

In April 2009,  the Commonwealth Attorney‐General appointed a Taskforce  to prepare draft 
uniform  legislation,  for  submission  to  COAG  within  twelve  months,  to  regulate  the  legal 
profession  and  to  make  recommendations  outlining  a  proposed  national  regulatory 
framework. 

The  National  Legal  Profession  Reform  Taskforce  has  presented  a  draft  Legal  Profession 
National Law  (the National Law) and Legal Profession National Rules  (the National Rules)  to 
COAG  in accordance with  its  request, and now  seeks public comment on  these documents.  
COAG has  agreed  to  a  consultation period of  three months,  commencing 14 May 2010,  to 
allow for comprehensive consideration of the proposed reforms. 

In  addition  to  the  benefits  of  national  uniformity,  the  Taskforce  has  sought  to  improve 
regulation of  the  legal profession by  selecting  good practice  from  around  the  country,  and 
innovating in appropriate areas.  

Key themes underpinning the Taskforce’s reform proposals are: 

 the creation of a national regulatory framework 

 the establishment of an Australian legal profession 

 a reduction in the regulatory burden for Australian legal practitioners and law practices 

 enhanced consumer protection 

 maintenance of the independence of the legal profession. 

The  Taskforce  recognises  that,  with  such  important  and  wide  reaching  proposals,  public 
consultation is an indispensable part of the reform process.  The Taskforce emphasises that all 
aspects  of  the  proposed  reforms  are  draft  only,  and welcomes  comments  on  any matter 
raised  in  the  consultation  package.   Where  the  Taskforce would  especially  appreciate  the 
views of stakeholders on a specific issue, a question that encapsulates the issue is included in 
boxed  text.   Submissions  that expressly address  these questions will assist  the Taskforce  to 
refine its proposals for eventual agreement by COAG. 

The  Taskforce  also  wishes  to  acknowledge  the  important  contribution  of  its  supporting 
Consultative  Group,  other  stakeholders  it  has  consulted,  and  those  who  have  provided 
submissions on Taskforce proposals. 
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Executive Summary 

The draft National Law and National Rules developed by the Taskforce are intended not only 
to unify, but also to simplify and increase the effectiveness of legal profession regulation. The 
goal of the Taskforce has been complete, substantive and enduring uniformity that eliminates 
unnecessary regulatory burden and enhances consumer protection. 

While many elements of the State and Territory regulatory landscape will be preserved under 
the  Taskforce’s  proposed  arrangements,  a  number  of  significant  new  initiatives  are 
recommended.  This report outlines the key proposals under five headings: 

 Creation  of  a  new  national  regulatory  framework,  with  new  national  bodies  (a 
National  Legal  Services  Board  and  National  Legal  Services Ombudsman)  to  oversee 
regulation of the legal profession (along with State and Territory Supreme Courts), and 
to develop uniform national rules.  The national bodies will operate within a delegated 
model, with many of the functions of the national bodies to be performed in practice 
by local representatives. 

 Establishment  of  an  Australian  legal  profession,  including  admission  in  one 
jurisdiction  resulting  in a  lawyer becoming an officer of all Supreme Courts, and  the 
creation of an Australian practising certificate and a publicly‐accessible Australian Legal 
Profession  Register.    Under  the  new  scheme,  government  lawyers  (except  those 
engaging only  in  legal policy work) and  in‐house counsel will also be required to hold 
practising certificates, and continuing professional development rules will be uniform 
across jurisdictions. 

 Reduction  in  the  regulatory  burden  for  Australian  legal  practitioners  and  law 
practices.    In  particular,  the  profession  will  benefit  from  national  uniformity  of 
regulatory requirements, and the flexibility engendered by new provisions such as the 
option  of  maintaining  a  single  general  trust  account  for  multi‐jurisdictional  law 
practices. 

 Enhanced consumer protection,  including  through  the establishment of new powers 
for the National Legal Services Ombudsman to resolve disputes between  lawyers and 
clients  that are exclusively or primarily disputes  about  service  (‘consumer matters’).  
The National Law would also establish a requirement  that  law practices must charge 
no more than  ‘fair and reasonable’  legal costs and that claims on State and Territory 
fidelity funds be determined ‘at arms‐length’ from the profession, to avoid a perceived 
conflict of interest. 

 Maintenance of the independence of the legal profession.  The National Law adopts a 
co‐regulatory  model,  retaining  direct  involvement  of  the  profession  in  regulation 
through membership on the National Legal Services Board and its supporting advisory 
committees, and  through professional associations continuing  to act as co‐regulators 
where  considered  appropriate  by  States  and  Territories.    The  profession  will  also 
continue to develop practice, conduct, and continuing professional development rules.   

While the Taskforce has aimed to achieve complete national uniformity  in as many areas of 
regulation as possible, it has been necessary to reserve some areas for continued regulation at 
a jurisdictional level.  In some cases, it is the aspiration of the Taskforce that further work will 
be undertaken to nationalise these aspects, once the general regulatory framework has been 
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implemented.  These areas are highlighted in the discussion below under ‘Areas of continued 
jurisdictional regulation’. 

 

National Legal Profession Reform – figures at a glance 

Legal profession in Australia  

 There are approximately 99 696 people employed in 15 326 legal services businesses 

 There are approximately 34 587 practising barristers and solicitors 

 Approximately  4016  people  were  admitted  to  the  legal  profession  in  Australia  in 
2008/09 

 An estimated 65‐70  foreign  lawyers are presently registered with State and Territory 
regulatory authorities 

 There  are  approximately  55  bodies with  responsibility  for  regulating  the  Australian 
legal profession 

 The current cost of regulating the  legal profession  is approximately $65.5 million per 
annum 

 Legal services contributed $10.96 billion to the Australian economy in 2007/08 

 The value of pro bono legal services for 2007/08 was estimated to be $238 million 

 

National Legal Profession Reform project – outcomes 

 ACIL Tasman estimates: 

o the net  annual benefit of  the proposed  reforms  to Australian  regulators  and 
law  practices  is  $16.9  million  in  the  first  year  and  $17.7  million  per  year 
thereafter 

o the reforms will increase Australian real GDP by around $23.6 million in the first 
year of implementation increasing to around $25.2 million by the fourth year 

o the proposal to allow multi‐jurisdictional law firms to have single general trust 
account  in  one  of  the  jurisdictions  in  which  they  practice  will  save  those 
practices $11.6 million per annum 

o law practices will  save an additional $4.425 million per annum  in compliance 
costs as a result of nationally uniform regulation 

 An  estimated  1700  government  lawyers  that  don’t  currently  hold  a  practising 
certificate will be required to have one 

 There are 422 Community Legal Services that will be subject to the national regulatory 
scheme 
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A national regulatory framework 

An  enduring  system  of  national  regulation  requires  the  creation  of  a  new  institutional 
regulatory framework that promotes consistent regulation for the Australian  legal profession 
as a whole, while harnessing the benefits of jurisdictional flexibility and expertise. 

Applied law scheme 

The Taskforce is of the view that the optimal means for ensuring a uniform regulatory regime 
is to implement the new National Law as an ‘applied law’ scheme. 

An applied law scheme may take one of several different forms, but in general will operate in 
the following way: each State and Territory applies – as a law of that State or Territory – the 
laws  or  standards  enacted  in  a  ‘lead’  or  ‘host’  jurisdiction.    The  process  for  amending  the 
legislation is provided for in an inter‐governmental agreement. 

There has been no decision as to which  jurisdiction will act as  ‘host’ for the Legal Profession 
National Law.  The Taskforce welcomes any views on this issue. 

Regulatory bodies 

Key bodies under the proposed new regulatory framework are:  

 the courts and relevant disciplinary tribunals 

 the National Legal Services Board, and its local representatives 

 the National Legal Services Ombudsman, and its local representatives. 

Figure 1:  Regulatory framework under the Legal Profession National Law 

 

Courts and tribunals 

Under  the national  regulatory  framework,  the Supreme Courts  in  the States and Territories 
will  continue  to  be  the  admitting  authorities,  with  the  National  Legal  Services  Board 
recommending to the Supreme Court in the applicant’s nominated jurisdiction whether or not 
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an  individual meets  the eligibility  and  suitability prerequisites  for  admission.   The  Supreme 
Court will retain the discretion to refuse an applicant’s admission.  Admissions will be relayed 
to  the Board and  reflected on a National Register.   Admission as an officer of one Supreme 
Court will make a lawyer an officer of Supreme Courts around the country. 

The Courts will  retain  their  inherent  jurisdiction  in disciplinary matters. Disciplinary  actions 
(for  example,  cancellation  or  suspension  of  practising  certificates,  or  the  imposition  of 
conditions on practice) will also be reflected on the Australian Legal Profession Register. 

State  and  Territory  courts  and  tribunals  will  also  play  a  key  role  in  administering  the 
disciplinary regime under the National Law.  Courts and tribunals will be able to make orders 
in  relation  to  unsatisfactory  professional  conduct  and  professional  misconduct,  including 
recommending the removal of a lawyer from a Supreme Court roll.  Courts and tribunals will 
also be able direct the National Legal Services Board to suspend, vary or cancel an Australian 
practising certificate, and will hear appeals or reviews concerning the Board’s decisions with 
respect to practising certificates and against certain decisions of the National Ombudsman. 

National Legal Services Board 

The National Law establishes a new National Legal Services Board (the Board).  The Board will 
be  a  small body of between  five  and  seven members,  generally  appointed on  the basis of 
range of skills and experience, and will  include representation from the  legal profession (the 
process for appointing Board members is outlined below under ‘Co‐regulation and preserving 
the independence of the legal profession’). 

The  Board  is  the  principal  regulatory  body  under  the  new  scheme,  and  is  vested  with  a 
number of critical functions.   

National Rules 

One of the Board’s main functions will be to make National Rules under the National Law.  A 
draft set of National Rules, dealing with the following areas, accompanies the National Law for 
consultation: 

 unqualified legal practice 

 admission 

 Australian practising certificates 

 foreign lawyers 

 business structures (incorporated legal practices and unincorporated legal practices) 

 trust money and trust accounts 

 legal costs 

 professional indemnity insurance 

 fidelity cover 

 continuing professional development 

 external intervention 

 the Australian Legal Profession Register 
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 professional conduct (see discussion under ‘Independence of the Profession’, below) 

The  Board’s  powers  to make  rules  are  interspersed  throughout  the National  Law  (see,  for 
example, section 4.2.42 regarding trust money and trust accounts).  

The Board’s making of rules will be  informed by specialised advisory committees, comprising 
representatives  from  the  relevant  stakeholder  groups,  including  (as  appropriate)  the  legal 
profession,  the  Courts,  professional  indemnity  insurance  providers,  education  institutions, 
consumers and State and Territory governments.   According to section 9.1.3 of the National 
Law, the Law Council of Australia and Australian Bar Association may develop Legal Practice 
Rules, Legal Profession Conduct Rules, and Continuing Professional Development Rules.   

Questions 

Should the National Law make provision for advisory committees, or should the composition 
and functions of such committees be  left to the Board to determine?  In which subject areas 
may they be required and what relationship should they have with the Board?  

The  formal rule‐making process  is set out at Part 9.1 of  the National Law.    In summary,  the 
Board will develop a National Rule  (the process differs  for practice, conduct and continuing 
professional development Rules, which are  to be developed by  the Law Council of Australia 
and the Australian Bar Association) and: 

 consult on the Rule as  it considers appropriate with  its advisory committees or more 
broadly 

 release  the  Rule  for  public  consultation,  and  take  into  account  any  submissions 
received 

 submit the Rule to the Standing Committee of Attorneys‐General (SCAG). 

SCAG has a power to veto the Rule by majority.  If it does not do so within 30 days, or advises 
its approval of  the Rule,  the Board may make  the Rule, which will  come  into operation on 
gazettal in the host jurisdiction.  A more streamlined process for minor and urgent matters is 
allowed under section 9.1.5 and 9.1.6 of the National Law. 

Other functions of the Board 

Other functions of the Board include: 

 administering  admissions  to  the  profession,  including  assessing  applications  for 
admission and issuing compliance certificates (recommending to Supreme Courts that 
a person be admitted), and approving academic and practical legal training courses 

 granting and  renewing Australian practising certificates  (in practice,  to be performed 
by local representatives, as discussed below under ‘A delegated model’) 

 granting and renewing Australian registration certificates for foreign lawyers 

 approving, where necessary, professional  indemnity  insurance policies as  ‘complying 
policies’ for the purposes of the Law 

 receiving various notices relating to legal practice, including notification of an intention 
to  commence or  cease practice  as  an  incorporated  legal practice or unincorporated 
legal practice 
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 receiving  and  maintaining  necessary  information  about  lawyers  and  Australian‐
registered foreign lawyers through the Australian Legal Profession Register. 

Questions 

The  Taskforce  seeks  views  on  its  proposal  to  centralise  the  assessment  of  applications  for 
admissions, and  the  registration of  foreign  lawyers, with  the National  Legal Services Board.  
Are there operational issues that could emerge as a result of this?  

National Legal Services Ombudsman 

The  second  new  body  proposed  under  the  National  Law  is  the  National  Legal  Services 
Ombudsman (the Ombudsman). 

The principal  role of  the Ombudsman will be  to  receive,  and deal with,  complaints  against 
legal practitioners and law practices.  This would include making determinations in relation to 
complaints and, where appropriate, prosecuting matters involving unsatisfactory professional 
conduct or professional misconduct in the appropriate disciplinary tribunal. 

In addition, the Ombudsman will have a number of  important regulatory functions, including 
compliance,  auditing  and  investigations  functions  (for  example,  the  Ombudsman  will  be 
empowered  to appoint an external  investigator  for  the purposes of determining whether a 
law practice  is complying with the trust accounting provisions under Part 4.2).   Chapter 7 of 
the National Law prescribes  the powers  that  the Ombudsman may exercise with  respect  to 
trust  records  examinations  and  investigations,  compliance  audits,  and  complaint 
investigations. 

The Ombudsman will also have  the power  to  issue management system directions, and will 
administer the interventions regime under Chapter 6 and the penalties regime under Part 9.6. 

In  practice,  most  of  the  functions  of  the  Ombudsman  will  be  performed  by  local 
representatives of  the Ombudsman.    Importantly,  the Ombudsman will be  an  independent 
entity, per section 8.3.5 of the National Law. 

Questions 

The Taskforce has  received submissions querying  the use of  the  term  ‘Ombudsman’  for  the 
new national body, on the basis that the Law vests regulatory powers other than complaints‐
handling  in  the  body.    What  is  the  view  of  other  stakeholders  on  the  use  of  the  term 
‘Ombudsman’?  What would be an appropriate alternative? 

Local representatives 

In order to leverage the benefits of existing institutional infrastructure and expertise, many of 
the functions of the Board and Ombudsman will in practice be performed by local regulatory 
authorities that are nominated by the States and Territories. 

The  National  Law  prescribes  ‘special  functions’  of  the  Board  and  Ombudsman  (Part  1.3), 
expressly providing  that  these  functions will be performed by  local  representatives  that are 
listed  in Schedules 3 and 4 to the National Law.   Each  local representative  is empowered, by 
virtue of section 1.3.10, to further delegate these functions to a member of its staff, or a local 
professional association.  In order to ensure ongoing national consistency, the Board and the 
Ombudsman will retain powers to monitor the performance of special functions, and to take 
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over, or  ‘call  in’,  the exercise of  a  special  function  in  relation  to  a particular matter under 
certain specified circumstances (for example, where the matter is likely to set a precedent). 

As noted above, under the National Law, most functions of the Ombudsman will be performed 
by  local  representatives.    Special  functions  of  the Ombudsman  are  all  functions  associated 
with: 

 trust money and trust accounts 

 business  management  and  control  (including  compliance  audits  and  management 
system directions) 

 complaints handling 

 external intervention. 

The Ombudsman’s powers to oversee the system, and to take over the exercise of a special 
function by a local representative (section 1.3.7) cannot be performed by local representatives 
or delegated. 

Unlike  the  Ombudsman,  most  functions  of  the  Board  will  not  be  performed  by  local 
representatives.  As outlined above, the National Board will perform functions relating to: 

 the making of National Rules 

 applications for admission to the profession and issuing compliance certificates 

 the registration of foreign lawyers 

 functions in relation to professional indemnity insurance 

 receiving various notices relating to legal practice 

 maintaining the Australian Legal Profession Register. 

The  following  are  ‘special  functions’  of  the  Board  that  will  be  exercised  by  local 
representatives: 

 the  grant,  renewal,  variation,  suspension  and/or  variation  of  Australian  practising 
certificates 

 applying for an order (under part 2.3 of the National Law) establishing that a person is 
‘disqualified’ for the purposes of the Law 

 approving  a  ‘lay  associate’  who  is  disqualified  or  has  been  convicted  of  a  serious 
offence. 

As with  the Ombudsman,  the  Board’s  power  to  take  over  the  exercise  of  these  functions 
cannot be performed by local representatives or delegated. 

Importantly,  local  representatives  will  be  empowered  to  ‘sub‐delegate’  the  exercise  of 
functions  to professional  associations under  section  1.3.10 of  the National  Law.    Thus,  the 
delegations framework established by the National Law will provide for substantial flexibility 
in how jurisdictions may assign regulatory functions. 

Independence 

The  Taskforce’s  preference  is  that  the  Ombudsman’s  complaint‐handling  functions  are 
managed  independently of  the profession,  and  therefore  that professional  associations  are 
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not  nominated  as  local  representatives  of  the  Ombudsman.    However,  because  some 
jurisdictions do not currently have existing independent bodies that would be able to carry out 
complaints handling  functions, the National Law does not preclude professional associations 
from being local representatives of the Ombudsman or from being delegated these functions.   

The Taskforce notes that professional associations are  likely to be nominated as the Board’s 
local representative in most jurisdictions. 

Questions 

Local representatives of the Board and Ombudsman will be listed in Schedules 3 and 4 to the 
National  Law.    The  Taskforce  seeks  views  on which  entity  or  entities,  in  each  jurisdiction, 
would be appropriate to act in the role of local representative for the Board and Ombudsman 
in relation to the special functions.   Note that a  local representative need not be an existing 
body. 

Suggestions  for  other  arrangements  that  could  facilitate  the  devolved  structure  of  the 
legislative regime would also be welcome. 

Standing Committee of Attorneys‐General (SCAG) 

As  the  peak  body  comprising  ministers  responsible  for  jurisdictional  legal  profession 
regulation,  SCAG  will  play  a  key  role  in  overseeing  the  implementation  and  ongoing 
development of the new Law and Rules.  In the establishment phase and over time, SCAG will 
make major policy decisions concerning the form and implementation of the national scheme, 
and will have a general supervisory role in relation to the Board and the Ombudsman. 

Under  the National Law, as highlighted above, SCAG will have a  formal  role  in approving or 
vetoing proposed National Rules;  in addition,  it will recommend appointments to the Board, 
receive annual reports from the Board and Ombudsman, and be empowered to give directions 
on policy matters that are relevant to the Board and the Ombudsman (section 8.1.2).  The role 
of SCAG is largely prescribed by Chapter 8 and Schedules 1 and 2 of the National Law. 

An Australian legal profession 

One of the Taskforce’s key aspirations in creating a national system of regulation of the legal 
profession is to establish and promote a seamless, unified Australian legal profession.  

Admission 

As  noted  above,  State  and  Territory  Supreme  Courts will  continue  to  act  as  the  principal 
admitting authorities  in each  jurisdiction.   The National Law also  includes a provision that an 
‘Australian  lawyer’  (defined  as  a  person  who  has  been  admitted  to  the  Australian  legal 
profession) is an officer of the Supreme Court of each jurisdiction.  This effectively provides for 
simultaneous admission of Australian lawyers to each Supreme Court around the country. 

A single Australian practising certificate 

A  single  Australian  practising  certificate  (see  Part  3.3  of  the  National  Law),  with  uniform 
categories of conditions, will automatically entitle a practitioner to practice in any jurisdiction 
in Australia. This practising certificate will also automatically entitle a practitioner to provide 
volunteer legal services at community legal services.  

At  present,  each  jurisdiction  has  a  different  practising  certificate  regime  with  varying 
categories  and  conditions. Mutual  recognition of practising  certificates has  gone  some way 
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toward  facilitating  inter‐jurisdictional  legal practice.   However,  the Taskforce  is of  the  view 
that removing  jurisdictional differences will reduce compliance burdens on practitioners and 
create uniformity and consistency. 

Barristers 

An  Australian  practising  certificate  may  be  issued  with  the  condition  that  the  holder  is 
authorised to practice as a barrister only.  The Taskforce has attempted to take account of the 
current distinction between  ‘fused’  jurisdictions  (where all  legal practitioners are entitled  to 
practice  as  barristers  and  solicitors)  and  ‘non‐fused’  jurisdictions  (where  additional 
requirements must be met before a practitioner is authorised to practice as a barrister). 

All Australian legal practitioners must notify the Board when they intend to move their ‘home 
jurisdiction’.   Where a barrister moves  from a  fused  jurisdiction  to a non‐fused  jurisdiction, 
that notification will not be effective until the Board  is satisfied that the barrister meets the 
requirements for practice as a barrister in their new jurisdiction.  These requirements are set 
by the relevant Bar Association in each jurisdiction. 

Questions 

Are  the  proposed  conditions  for  practising  certificates  appropriate  to  best  discern  the 
different  types of  legal practitioners? Are any additional  types of  statutory or discretionary 
conditions necessary? 

Do  the  provisions  dealing with  barristers  under  the  proposed  practising  certificate  regime 
adequately deal with the distinction between ‘fused’ and ‘non‐fused’ jurisdictions? 

Practising certificates for government lawyers and in‐house counsel 

Government lawyers have long played a key role in the provision of legal services in Australia 
and form an integral part of the Australian legal profession. In recognition of this, all lawyers 
providing  legal advice and services  (but not  legal policy advice) to government agencies and 
related statutory authorities will be required to hold a practising certificate.  

This requirement will facilitate greater mobility for lawyers moving between government and 
private  practice;  create  consistent  continuing  professional  development  requirements; 
encourage greater involvement of government lawyers in pro bono work for community legal 
services; and remove the perception that government lawyers are detached from mainstream 
professional  obligations  and  accountabilities  that  attach  to  non‐government  legal 
practitioners.  

Lawyers  employed  as  in‐house  counsel  for  businesses  (‘corporate  lawyers’)  will  also  be 
required  to  hold  practising  certificates.  As with  government  lawyers,  it  is  envisaged  that 
practising  certificates  for  ‘corporate  lawyers’ would  come  at  a  reduced  cost,  in  recognition 
that  they will  not  be  required  to  pay  Fidelity  Fund  contributions  or  take  out  professional 
indemnity insurance. 

Questions 

Does  the definition of  ‘government  lawyer’  in  the National Law appropriately capture  those 
practitioners working for government authorities who should be required to hold a practising 
certificate? 
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Practising certificates for lawyers volunteering in community legal services 

The National Law will facilitate volunteerism within the legal profession by establishing a new 
free  or  low‐cost  volunteer  Australian  practising  certificate  aimed  at  lawyers  who  are  not 
otherwise required to hold a practising certificate, for example, those undertaking legal policy 
work, retired practitioners, or those who have been admitted to the legal profession but work 
in another field.  

The  volunteer  Australian  practising  certificate  is  designed  to  encourage  volunteer work  at 
community  legal  services  by  lawyers who may  be  discouraged  from  obtaining  a  full‐priced 
practising certificate for the sole purpose of undertaking casual volunteer work.   Community 
legal services are defined broadly to capture and allow pro bono work at a large range of not‐
for‐profit organisations providing legal services to the community.   

Uniform continuing professional development (CPD) requirements 

Professional development and education of  legal practitioners  is a critical aspect of healthy 
legal practice and has wider benefits for the community. CPD ensures that legal practitioners 
remain  up‐to‐date  with  critical  developments  in  their  areas  of  practice  and  obliges  legal 
practitioners to regularly consider common ethical issues arising from their work, appropriate 
risk management, and effective business practice.  

Under  the  National  Law,  all  Australian  legal  practitioners  will  be  subject  to  uniform  CPD 
obligations. 

Question 

Will  the  CPD  requirements  instituted  under  the  National  Law  and  the  National  Rules 
adequately address the needs of Australian legal practitioners in all jurisdictions? 

Foreign Lawyers 

The National Law will facilitate the continued  internationalisation of Australia’s  legal services 
market, by providing  for a  centralised process  for  the admission and  registration of  foreign 
lawyers. 

Foreign  lawyers seeking admission  in Australia  (ie seeking  to practise Australian  law) will be 
able to apply directly to the Board  for a compliance certificate verifying to a Supreme Court 
their eligibility for admission.  The Board may exempt a person from having to meet the usual 
requirements  for academic qualifications and practical  legal  training  (section 2.2.3(2))  if  it  is 
satisfied that the person has sufficient qualifications, skills or experience so as to render the 
person  suitable  for  admission.    These  qualifications,  skills  or  experience may  be  obtained 
wholly  or  partly  overseas,  providing  an  avenue  to  admission  for  foreign  lawyers who may 
otherwise have  to undertake  significant additional  study or  training  in Australia  in order  to 
qualify for admission. 

Foreign lawyers will also have an option of ‘conditional admission’, which will allow a Court to 
admit them to the Australian legal profession, subject to conditions that define how they may 
practise  in  Australia  (for  example,  a  foreign  specialist  criminal  advocate  could  have  a 
restriction placed on  their admission  that allows  them only  to act as a criminal advocate  in 
Australia).    Conditional  admission  will  ease  the  restrictions  on  qualified  foreign  lawyers 
seeking  to work  in  Australia  for  a  particular  purpose  or matter,  and  is  therefore  likely  to 
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increase  the  quality  legal  services  available  to  the  Australian  public  from  the  international 
market.  

The Board will  also be  the only point of  contact  for  foreign  lawyers  seeking  registration  in 
Australia (ie seeking to practise foreign law in Australia).  Unlike current arrangements, where 
each jurisdiction registers foreign lawyers to practise foreign law, this approach will eliminate 
forum‐shopping and potential duplication. 

An Australian Legal Profession Register 

One  of  the  great  benefits  of  the  nationalisation  of  the  legal  profession  is  the  reduction  in 
information  barriers  between  bodies  performing  regulatory  functions  and  the  ability  to 
centralise key data to enable a more responsive regulatory framework. 

The National Law will establish a new single national register of Australian lawyers, Australian 
legal  practitioners  and  Australian‐registered  foreign  lawyers  that  will  act  as  a  central 
repository  of  information  relating  to  admission  (including  any  conditions  on  admission), 
discretionary  conditions  on  practising  certificates,  disciplinary  findings  and  any  adverse 
findings resulting in a removal from the roll.  

The Australian Legal Profession Register will act as an important regulatory risk management 
tool  for  regulators  by  enhancing  information  sharing  and  removing  the  ability  of  rogue 
practitioners to exploit gaps in regulatory information between jurisdictions. 

Some components of the Register will be publicly accessible, including in online format.  This 
will make  it a useful  tool  for  consumers wishing  to make  informed decisions when  seeking 
legal services.  

Questions 

What  information  should  form  part  of  the  publicly‐available  Australian  Legal  Profession 
Register?  How  should  information  sharing  between  state‐based  regulators,  professional 
associations,  courts and  tribunals and other organisations operate  to ensure  the  success of 
the Register and effective coordination of regulatory activities?  

Reducing the regulatory burden 

A  key  driver  for  the  commencement  of  the  reforms  under  the  auspices  of  COAG was  the 
recognition that, following a period of microeconomic reform in the mid‐2000s, further efforts 
could  be  made  to  ease  the  regulatory  burden  on  Australian  law  practices  and  legal 
practitioners.   Additional reforms are required to  improve productivity and competitiveness, 
and reduce the cost of legal services for consumers.  The National Law represents a significant 
improvement over existing regimes, in particular by achieving national standardisation of rules 
and processes, and facilitating the concept of national legal practice. 

In  addition  to  the  information  below,  interested  readers  should  refer  to  the  consultation 
Regulation  Impact  Statement,  which  includes  a  Cost‐Benefit  Analysis  prepared  by  ACIL 
Tasman, for more on the expected reduction in regulatory burden.  A key finding of the ACIL 
Tasman report is that the implementation of the proposed national arrangements would lead 
to an increase in Australian Gross Domestic Product of around $24 million per year. 
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National standardisation 

Arguably, the principal benefit of the new National Law will be that it will institute one set of 
rules  and  standards  for  regulation of  the  legal profession.    It  is estimated  that overlapping 
requirements for different jurisdictions presently lead to duplication of work costing large law 
firms alone around $15 million annually. 

The  National  Law  and  National  Rules  will  establish  one  set  of  requirements,  applicable 
wherever  legal  practice  is  conducted  in  Australia.    It  will  also  create  an  institutional 
architecture that will facilitate a reduction in the number of bodies that presently regulate the 
profession, meaning that there will be fewer regulatory contact points. 

In  complex  areas  of  compliance  that  are  presently  subject  to  significant  inter‐jurisdictional 
variation  (for  example,  trust  accounting),  this  will  lead  to  significant  savings  in  time  and 
resources for Australian law practices.  ACIL Tasman has projected that these savings will total 
approximately  $16.05  million  per  year  (including  savings  from  trust  account  compliance 
changes, discussed below). 

The  creation  of  this  national  legislative  framework will  also  facilitate  national  practice  (as 
discussed  under  ‘An  Australian  legal  profession’,  above).    While  mutual  recognition 
arrangements have gone some way to improving the mobility of Australian legal practitioners 
and reducing the burden on inter‐jurisdictional law firms, the National Law will remove almost 
all the remaining impediments. 

Simpler, shorter legislation 

The  Taskforce  has  simplified  the  existing  regulatory  requirements  established  under  the 
existing  State  and  Territory  legislative  regimes.    Instead  of  highly  detailed  and  prescriptive 
requirements  in  areas  like  legal  costs,  the National  Law  sets  out  the  high‐level  principles, 
which  are  essentially  the  outcomes  and  behaviours  that  the National  Law  seeks  to  foster.  
Where more detail  is required,  this has been  reserved  for  the National Rules.   The National 
Rules and National Law combined, however, are substantially shorter and clearer than existing 
laws and regulations. 

The Board and the Ombudsman may also choose to make non‐binding guidelines on specific 
areas  of  the  National  Law  or  National  Rules,  in  order  to  assist  in  achieving  regulatory 
compliance. 

Specific elements 

The National  Law  contains  a  number  of  specific  provisions  that will  reduce  the  regulatory 
burden on Australian law practices, including: 

 single national trust accounts – under section 4.2.10 of the National Law, law practices 
that engage in practice in more than one jurisdiction may choose to maintain a general 
trust account in just one of those jurisdictions (a ‘single national trust account’). 

ACIL Tasman estimates that this will produce compliance cost savings of approximately 
$11.6 million per year. 

 business  structures  –  the  National  Law  will  allow  for  law  practices  to  adopt  any 
business  structure  that  suits  their  purposes  (section  3.2.1),  subject  to  particular 
requirements of the National Law or National Rules (including, in some cases, approval 
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of the Board).   This will remove a significant barrier to practices that wish to employ 
alternative business structures for the purposes of providing legal services. 

 professional indemnity insurance exemptions – presently, law practices that operate in 
more  than  one  jurisdiction  can  obtain  professional  indemnity  insurance  in  just  one 
jurisdiction to cover the whole practice, but are required to seek an exemption  from 
each other  jurisdiction.   The National Law will remove this requirement, reducing the 
overall administrative burden on inter‐jurisdictional practices. 

Community legal services 

Previous  attempts  at  achieving  uniform  regulation  of  the  legal  profession  have  avoided 
extending coverage to community legal services (sometimes called ‘community legal centres’).  
Consequently, community legal services have historically been regulated on a jurisdiction‐by‐
jurisdiction basis.   

The National Law specifically regulates community legal services (see Part 3.8 of the National 
Law).    Importantly,  the definition of  ‘law practice’  in  the National  Law  includes  community 
legal services, meaning that, in general, community legal services will be subject to the same 
regulatory requirements as other types of law practice. 

Question 

The Taskforce  is keen  to ensure  that  the  important work of community  legal services  is not 
impeded  by  unnecessary  regulatory  burdens.    The  Taskforce  also  recognises  that  there  is  
significant  variation  in  the  nature  and  structure  of  community  legal  services  around  the 
country, and  that uniform  regulation of  these services  is a new concept.    It  therefore seeks 
views from those directly involved in the sector on whether there are likely to be any onerous 
or  unforeseen  impacts  that  arise  from  the  regulation  of  community  legal  services  in  the 
National Law. 

Penalties 

The National Law provides that any conduct consisting of a contravention of the National Law 
or  National  Rules  is  capable  of  being  unsatisfactory  professional  conduct  or  professional 
misconduct  that could be  subject  to a disciplinary  finding  (section 5.4.4).   A broad  range of 
disciplinary measures can be taken if a practitioner is found to have engaged in unsatisfactory 
professional conduct or professional misconduct (see section 5.4.9). 

In addition, the National Law prescribes penalties for contraventions of particular provisions.  
More serious contraventions are prescribed as criminal offences, and a maximum pecuniary 
penalty  or  term  of  imprisonment  may  be  imposed  –  see,  for  example,  section  2.1.3(1), 
prohibiting  legal  practice  by  unqualified  entities.    For  less  serious  contraventions,  civil 
pecuniary  penalties  that  do  not  constitute  a  criminal  offence may  be  imposed  –  see,  for 
example, section 3.7.4(2), requiring law practices to notify particulars of each person who is or 
ceases  to  be  a  supervising  legal  practitioner.    For  both  types  of  penalties,  where  the 
contravening  entity may  be  a  body  corporate  or  a  natural  person,  the  National  Law  sets 
different maximum penalties, reflecting the different characteristics of these respondents, and 
the different penalty levels required to achieve a deterrent effect. 

Matters  relevant  to  the  penalty  regime,  including  factors  that must  be  considered  by  the 
relevant  tribunal when ordering pecuniary penalties  for civil penalty contraventions, are set 
out at Part 9.6 of the National Law. 
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The  availability  of  civil  penalties  for  less  serious  contraventions  of  the  National  Law  will 
provide a more flexible penalty regime, as civil penalties are subject to civil processes that are 
less stringent than criminal processes, including a lower standard of proof.  Retaining criminal 
penalties only for the most serious contraventions, and for conduct involving a level of moral 
culpability or criminal character, will ensure that the threat of criminal sanction continues to 
act as an effective deterrent where required. 

The  maximum  pecuniary  penalties  for  each  penalty  provision  have  been  determined  by 
reference to existing penalty provisions in State and Territory regulation.  When the National 
Law is in force, the financial value of penalty units in the host jurisdiction will apply. 

Questions 

Are  the proposed penalty  levels appropriate?    In particular, are  the proposed penalty  levels 
adequate  to deter contraventions of  the National Law, and proportionate  to  the sanctioned 
conduct? 

Are there other enforcement or compliance mechanisms that should be considered? 

Enhanced consumer protection 

The desired effect of any regulatory system is the preservation and protection of the interests 
of  consumers  and  the  wider  community.    While  the  Taskforce  is  keen  to  ensure  that 
regulatory measures are targeted and proportionate to address particular risks and regulatory 
failures, enhancing the protection of consumers of legal services has been a significant aim of 
the national reforms.  

The  Taskforce  recognises  that  many  of  the  existing  legal  profession  complaint‐handling 
regimes do not align with other complaint‐handling regimes that consumers may be familiar 
with.    In  particular,  legal  profession  complaints‐handling  is  geared  to  dealing with  serious 
disciplinary breaches.   Although  such breaches  are  comparatively  rare, existing  complaints‐
handling regimes focus on discipline at the expense of the majority of complaints that tend to 
relate to poor service, disputes about legal costs or minor conduct breaches.  

National Legal Services Ombudsman 

The National  Law provides  for a National  Legal  Services Ombudsman  that will administer a 
framework that places greater emphasis on the expeditious and effective handling of disputes 
between clients and lawyers where disciplinary action is not appropriate.  ‘Consumer matters’ 
(disputes or  issues between clients and  lawyers arising out of the provision of  legal services) 
will be managed quickly, with minimal formality and with an emphasis on dispute resolution 
and negotiated outcomes. 

There  will  also  be  a  greater  range  of  orders  available  where  necessary  and  appropriate, 
including  a  power  for  the  Ombudsman  to make  a  binding  determination  in  relation  to  a 
consumer matter where dispute resolution is ineffective. 

Consumer matters 

The Ombudsman will  be  able  to  identify  consumer matters  as well  as  disciplinary matters 
arising  from a single complaint, and to deal with these separately  if appropriate.   Consumer 
matters are defined as any dispute or issue between a person and their lawyer relating to the 
provision  of  legal  services  to  the  person.    Consumer matters  are  defined  to  include  costs 
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disputes  not  exceeding  $100,000.    The  conduct  of  a  lawyer  or  law  practice  from which  a 
consumer matter arises  can also be (or be capable of constituting) a disciplinary matter.   

The Ombudsman will be required  to attempt  to resolve consumer matters by agreement as 
soon as practicable (section 5.3.2).  The Ombudsman will also have a power to order parties to 
attend mediation in good faith.  Where agreement is reached, the Ombudsman must make a 
record of the agreement, which would become enforceable when a party files it in Court.  

Where a matter  is also a disciplinary matter, the resolution of the consumer matter will not 
preclude  disciplinary  action  from  being  taken  separately.    A  disciplinary  tribunal may  also 
make a  compensation order where  it makes a disciplinary  finding against a  lawyer  (section 
5.4.9(1)(k)). 

This distinction between  consumer  and disciplinary matters will provide  for more efficient, 
better‐targeted resolution of disputes, to the benefit of both clients and practitioners. 

Greater access to assistance 

Under  the Taskforce proposals,  consumers with  a  complaint  against  a  lawyer will have  the 
opportunity to call a single phone number from anywhere in Australia that will automatically 
divert  to  their  local Ombudsman  representative.    The Ombudsman will  have  an  important 
educative role and will be responsible for developing fact sheets, brochures and guidelines to 
help both consumers and practitioners understand their rights and obligations.  Potentially, a 
single,  accessible  and  interactive website  could  enable  consumers  to  lodge  questions  and 
complaints online for action by their local representative.  

Greater uniformity 

Currently,  consumers  in  different  jurisdictions  are  subject  to  different  complaint‐handling 
authorities each with  their own powers and processes.   The Taskforce  is of  the view  that a 
complaint about  the same alleged conduct should be  treated consistently,  regardless of  the 
jurisdiction the consumer resides in.  

The national presence of the Ombudsman is designed to guarantee uniformity by overseeing 
the  performance  of  its  functions  by  State  and  Territory  local  representatives.  All  local 
representatives of the Ombudsman will be applying the same legislation, rules and guidelines 
in the exercise of functions – as will any of their delegates.  Furthermore, if the Ombudsman is 
of  the view  that a  local representative  is  failing  to manage a matter  in accordance with  the 
uniform  regime,  or  believes  the matter  is more  appropriately  dealt  with  by  the  national 
Ombudsman, he or she will have the power to ‘call in’ such a matter and handle it itself. 

Questions 

How can enduring consistency and uniformity  in delegates’ decision‐making and exercise of 
Ombudsman functions be best achieved? Can the legislation facilitate greater uniformity and 
what practical and operational measures,  including  information‐sharing arrangements, could 
assist in maintaining consistency? 

A greater range of remedies 

The primary focus of the Ombudsman will be to resolve consumer matters as efficiently and as 
effectively as possible. The Taskforce envisages that such resolution will primarily be achieved 
through  informal means, mainly over  the  telephone, with both parties coming  to an agreed 
resolution to the dispute that is then formalised by the Ombudsman.  
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Where  this  is not possible or  appropriate,  the Ombudsman will be empowered  to exercise 
determinative powers to finalise disputes and make a range of orders.  

Binding  determinations  in  consumer  matters  would  be  made  on  the  basis  of  what  the 
Ombudsman  considers  to  be  ‘fair  and  reasonable’  in  the  circumstances;  and  could  include 
orders  to  redo  any  relevant  work,  complete  work  at  a  reduced  fee,  apologise  to  the 
complainant, or to undertake further education or training.  The Ombudsman may also order 
compensation of up  to $25,000.   Compensation orders made by  the Ombudsman  for more 
than $10,000 may be appealed  to  the  court or  tribunal  responsible  for disciplinary matters 
(section 5.6.3). 

The Ombudsman will be able to dispense with minor disciplinary conduct breaches by making 
a disciplinary determination  that  results  in a  finding of unsatisfactory professional  conduct, 
and making any of a range of orders (see section 5.4.5) – this range of orders is more limited 
than those available if the determination were made by an appropriate tribunal.  Such findings 
would be appellable to the relevant court or tribunal.  

Questions 

Are the proposed orders that the Ombudsman may make appropriate to address the needs of 
aggrieved  consumers?    Should matters  that may  give  rise  to  a  claim  on  a  fidelity  fund  be 
precluded from being handled by the Ombudsman as consumer matters? 

Are there any particular concerns that arise from the Ombudsman’s power to make findings of 
unsatisfactory professional conduct? 

Appropriate review mechanisms 

The  Taskforce  believes  that  allowing  for  appropriate  discretionary  internal  review  of  the 
Ombudsman’s decisions is an important aspect in ensuring the integrity and accountability of 
the complaints‐handling process.  

It  is  envisaged  that  the  Ombudsman  would  exercise  its  discretion  to  conduct  an  internal 
review  in  limited circumstances where,  for example,  it becomes apparent that an error may 
have occurred in the investigation or handling of a complaint that requires correction.  

Questions 

Is  internal  review necessary  to ensure  fairness  in  the  complaints‐handling process?  In what 
circumstances would  internal  review be useful? Are  there other areas of  the Ombudsman’s 
functions where internal review may be necessary? 

A clearer approach to legal costs 

The costs charged to a client by a legal practitioner forms an important aspect of the solicitor‐
client relationship and can be a significant source of disputes and complaints against lawyers.  

Effective  communication  is  a  critical  factor  in  reducing  confusion  and  misunderstandings 
regarding  legal  costs.    Therefore,  the  Taskforce  is  proposing  adopting  the  principle  of 
‘informed  consent’  in place of prescriptive  and onerous disclosure obligations. Rather  than 
having to provide voluminous disclosure documents, a law practice will be required to satisfy 
itself that the client has understood and consented to the proposed course of action and costs 
involved  after  being  given  all  relevant  information.  It  is  envisaged  this  greater  focus  on 
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communication between  law practices and  their  clients will  serve  to minimise disputes and 
complaints about costs. 

Note that there will also be an option for ‘commercial or government clients’ to contract out 
of the provisions  in the National Law relating to  legal costs (with the exception of provisions 
relating  to  contingency  fees  and  costs  assessment  –  section  4.3.2(1)).    ‘Commercial  or 
government clients’, sometimes referred to in other contexts as ‘sophisticated clients’, include 
such bodies as public companies and government authorities (see section 4.3.2(2)) that are in 
a better position to negotiate legal costs.  

‘Fair and reasonable’ legal costs 

In a  further effort  to  reduce costs disputes between  legal practitioners and consumers,  the 
National Law will  impose a clear obligation on  legal practitioners  to charge clients no more 
than  fair  and  reasonable  costs.  The  Taskforce  acknowledges  that  the  majority  of  legal 
practitioners already seek reasonable remuneration for their services.  However, information 
asymmetry can leave consumers vulnerable to overcharging by unscrupulous practitioners.  

What  will  constitute  ‘fair  and  reasonable’  costs  will  require  consideration  of  a  variety  of 
factors  (see  section  4.3.4),  such  as  the  proportionality  of  the  legal  costs  to  the  nature, 
importance  and  value of  the matter,  the  skill  and expertise of  the  lawyers  concerned,  and 
whether the costs were reasonably incurred.  

This  obligation will  complement  existing  regulatory  provisions  that  allow  a  law  practice  to 
recover only fair and reasonable costs in the event of costs assessment.   

Question 

Do the Taskforce’s proposals in relation to the disclosure and charging of legal costs raise any 
particular concerns?  

Disputes about legal costs 

Where a dispute about  legal costs does arise, the Ombudsman will have jurisdiction to assist 
in  the  resolution  of  costs  disputes  involving  legal  costs  up  to  $100,000.   Where  dispute 
resolution is unsuccessful and the Ombudsman considers it appropriate, it will be empowered 
to make a binding determination in relation to disputed costs less than $10,000.  

Questions 

Should the Ombudsman have the power to deal with costs disputes over $100,000? 

Should parties with a costs dispute of less than $100,000 be required to seek the assistance of 
the Ombudsman,  or  should  direct  access  to  costs  assessment  be  permitted?    Should  costs 
determinations by the Ombudsman be appellable to a costs assessor? 

The Ombudsman has discretion to make a binding determination for matters under $10,000.  
Should it be mandatory for the Ombudsman to make such a determination? 

Greater transparency in fidelity fund determinations 

The Taskforce  recognises  that  some consumers have particularly  strong views  in  relation  to 
the  reform  of  fidelity  fund  arrangements.    However,  comprehensive  national  reform  of 
Fidelity  Fund  arrangements  in  Australia  is  not  feasible  in  the  timeframe  allocated  to  the 
Taskforce’s national reforms (discussed further below under ‘Areas of continued jurisdictional 
regulation’).   
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The  existing  fidelity  fund  arrangements  will  be  largely  maintained,  with  jurisdictions 
continuing  to administer and manage  their own  fidelity  funds. However,  the  fidelity  fund  in 
each jurisdiction will be required to conform with the provisions of the National Law.   

To alleviate a perceived conflict of  interest  in professional associations making decisions on 
fidelity fund claims against their members, the National Law requires that decisions on fidelity 
fund claims be made ‘at arms length from the profession’.  

This could be facilitated by the nominated authority establishing an  independent committee 
to perform decision‐making functions, for example.  

The Taskforce would support the establishment of one national fidelity fund in the future. 

Questions 

Is the proposal to  include a requirement that  fidelity  fund determinations be made at  ‘arms 
length from the profession’ appropriate?  In particular, are there any practical impediments to 
imposing this requirement, especially in smaller jurisdictions? 

Business management and control 

Under  the  National  Law  (see  Part  4.6),  the  Ombudsman  will  have  the  power  to  conduct 
‘compliance  audits’, which  are  general  audits  of  the  compliance  of  law  practices with  the 
National  Law  and  National  Rules  and  applicable  professional  obligations,  including  the 
management of the provision of  legal services.   The Ombudsman will also be empowered to 
issue ‘management system directions’, which are directions to law practices or classes of law 
practice  to  implement management  systems  that  enable  the  provision  of  legal  services  in 
accordance with  regulatory  obligations.    Law  practices  that  are  subject  to  a management 
system direction must provide periodic reports to the Ombudsman on the systems and their 
compliance with the systems. 

Under existing regulatory regimes, these powers generally only extend to  incorporated  legal 
practices.    The  extension  of  these  powers  to  all  law  practices  under  the National  Law will 
further enhance consumer protection and confidence in the regulatory system. 

Enhanced consumer representation and participation in the regulatory framework 

Consumers  provide  a  unique  and  necessary  perspective  on  the  regulatory  framework.  
Consumer  involvement  encourages  consumer  confidence  in  the  regulation  of  the  legal 
profession and entrenches a system that better reflects the needs and interests of consumers.  

Consumers and consumer advocates will play a role on the National Legal Services Board, on 
relevant advisory committees to the Board and by commenting and engaging with proposed 
amendments to National Rules and the National Law.  

Question 

Are  there additional means by which  the role of consumers and consumer advocates  in  the 
national regulatory framework could be strengthened? 

Co‐regulation  and  preserving  the  independence  of  the  legal 
profession 

The Taskforce recognises the unique and important role that the legal profession plays within 
a healthy, democratic society. As  legal practitioners are often required to protect the rule of 
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law  and  challenge  executive  power,  it  is  essential  that  the  legal  profession  remain 
independent from executive direction or control.  

The Taskforce supports a co‐operative, co‐regulatory approach  to regulation, which  involves 
the Courts, government, and the legal profession. This partnership secures the independence 
of  the  profession  and  draws  on  the  profession’s  essential  legal  expertise with  government 
involvement ensuring transparency and accountability.   This transparency and accountability 
is essential to consumer confidence in a regulatory system.  

Composition of the National Legal Services Board 

The appointment process for the members of the proposed National Legal Services Board has 
attracted significant attention from the legal profession, commentators and consumers.  

The National Law provides that members of the Board (of between five and seven members) 
would be appointed by the Attorney‐General of the host jurisdiction on the recommendation 
of SCAG.  

The Law Council of Australia and the Council of Chief Justices would each nominate a panel of 
three,  and  one  Board member would  be  selected  from  each  panel.    The  remaining  Board 
members would  be  appointed  to  represent  a  balance  of  skills  in  the  practice  of  law,  the 
protection of consumers and the regulation of the legal profession.  The Board members will 
collectively represent experience and skills in a variety of relevant areas and carry experience 
of working within both larger and smaller jurisdictions.  Board members would not represent 
particular interests or jurisdictions.  

Questions 

The  Taskforce  recognises  that  the  issue of  appointments  to  the Board  attracts  significantly 
varied views and particularly welcomes submissions on this issue.  

How  can  the  co‐regulatory model  be  best  reflected  in  appointments  to  the National  Legal 
Services Board?  Are there more desirable alternative appointment processes? 

Professional conduct rules 

The  legal profession  itself has always strived to ensure high ethical standards of professional 
conduct to protect the reputation and standing of  legal practitioners within the community. 
The profession has  long been  involved  in developing and enforcing appropriate standards of 
behaviour  for  its  members  and  the  Taskforce  recognises  the  importance  of  professional 
involvement in the setting of such standards.  

Significant work has been done by both  the Law Council of Australia and  the Australian Bar 
Association  in taking a national, uniform approach to conduct rules. The Taskforce  is seeking 
views on the draft solicitors and barristers conduct rules, with the Law Council of Australia and 
Australian Bar Association,  in order  to determine  their  suitability  for  integration within  the 
national reforms.  

The National Law also preserves the ongoing role of the  legal profession  in the development 
of  National  Rules  on  legal  practice,  legal  profession  conduct  and  continuing  professional 
development.   Rules would be prepared by  the profession  in consultation with  the National 
Legal  Services  Board,  released  for  public  consultation,  and  submitted  to  the  Board  for 
approval,  with  the  Board  subsequently  to  forward  the  Rules  to  SCAG  for  consideration 
(section 9.1.3). 
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Regulatory functions 

An important aspect of the co‐regulatory system is the performance of regulatory functions by 
professional associations.   The regulatory functions carried out by the profession rather than 
by  government  currently  differ  from  jurisdiction  to  jurisdiction.    As  noted  above,  the 
Taskforce’s proposals allow the balance between government and professional regulation to 
continue to be determined at a State and Territory level, by allowing professional associations 
to  act  as  local  representatives  of  the  Board  or  Ombudsman,  or  as  delegates  of  local 
representatives.   

The Taskforce expects  that professional associations will be  the  local  representatives of  the 
Board  in most  jurisdictions,  and  continue  to  carry  out  functions  including  the  granting  of 
practising certificates.   The Taskforce would prefer that government bodies be nominated as 
local  representatives  of  the  Ombudsman,  to  allow  complaints  functions  to  be  handled 
independently of the profession.   This would allow other functions of the Ombudsman to be 
delegated to professional associations. 

Areas of continued jurisdictional regulation 

The Taskforce considers  that a number of  regulatory areas  require ongoing management at 
the jurisdictional level.  Often, this is as a result of the connection of these areas to State and 
Territory  finances.    The  Taskforce  is  committed  to  ensuring  that  States  and  Territories will 
continue to maintain control over  important funding programs that are connected with  legal 
profession regulation. 

Professional indemnity insurance 

The National Law maintains  the existing  requirement  for all Australian  legal practitioners  to 
have an adequate minimum  level of professional  indemnity  insurance  (PII)  cover  (Part 4.4).  
The National  Law  and National  Rules  also  specify  the  criteria  for  establishing  a  ‘complying 
policy’ of PII, and requirements for when and how insurance is to be obtained.  The National 
Rules adopt the national minimum standards developed by the SCAG Joint Working Party on 
PII. 

However, the National Law also makes specific provision (see section 4.4.3) for jurisdictions to 
continue to legislate to establish PII arrangements within their own jurisdictions.  

Question 

The  Taskforce  has  aimed  to  ensure  that  existing  jurisdictional  professional  indemnity 
insurance schemes are not  interrupted by the  introduction of the National Law, and that the 
existing  requirements  under  those  schemes  are  unchanged.   Do  the  provisions  in  Part  4.4 
achieve those aims? 

Fidelity cover 

Fidelity cover is a source of compensation for clients who suffer loss as a result of a default by 
their law practice.  Part 4.5 of the National Law sets out requirements for fidelity cover in each 
jurisdiction, including how claims are to be made, and the process for determining claims. 

In  addition  to nominating  a  fund  that will  serve  as  the  ‘fidelity  fund’  in  its  jurisdiction,  the 
National  Law  provides  that  each  jurisdiction  will  nominate  an  authority  (a  ‘nominated 
authority’) to administer the fidelity fund (see Division 2 of Part 4.5).  These nominations are 
to be made within the Legal Profession National Law Act of each jurisdiction. 
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This arrangement will allow existing fidelity funds to remain in place, and jurisdictions ongoing 
flexibility  in how  the Funds are established and administered.   The Taskforce  is of  the view 
that,  over  time,  it would  be  preferable  if  fidelity  cover  arrangements  could  be  completely 
nationalised. 

Costs assessment 

The  process  of  costs  assessment  is  currently  administered  by  Courts  within  States  and 
Territories, as a mechanism  for  resolving disputes between  clients and  lawyers about  costs 
charged for legal services.  The process of costs assessment is separate to the function of costs 
dispute resolution proposed for the National Legal Services Ombudsman, discussed above. 

While the National Law sets out factors that are to be considered in a costs assessment and a 
range  of  other matters,  it  also  provides  that  costs  assessment  is  also  to  be  conducted  in 
accordance with any applicable jurisdictional legislation. 
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Next steps 

Financial and organisational planning 

A number of implementation issues remain to be considered by the Taskforce before detailed 
advice can be given to COAG later in the year.  In particular, these relate to: 

 funding under the new national system.  Some of the Taskforce proposals, specifically 
those  relating  to  practising  certificates  and  trust  accounts,  will  affect  existing 
regulatory  revenue  streams.    The  Taskforce  is  committed  to  ensuring  that  revenue 
flows to States and Territories,  including to State and Territory Public Purpose Funds, 
will  not  be  affected  by  the  transition  to  the  proposed  new  national  system.    The 
Taskforce will be working over the consultation period to settle financial arrangements 
that will achieve this aim. 

In addition,  the Taskforce will  further consider arrangements  for  funding of  the new 
national bodies.   Regulatory budget savings generated by  the  implementation of  the 
new system may contribute toward these new costs. 

 organisational  restructuring within  jurisdictions.    One  of  the  key  aspirations  of  the 
Taskforce  has  been  to  facilitate  a  reduction  in  the  number  of  bodies  involved  in 
regulation of  the  legal profession.    It  is expected  that, once established,  the national 
bodies can absorb some of the workload of the existing State and Territory regulators, 
leading to the possibility of rationalising these existing regulators.   The Taskforce will 
give  further  consideration  to  how  jurisdictions  can  internally  restructure  their 
institutions to best accommodate the national scheme, and to optimise reductions  in 
the regulatory burden and budgetary costs. 

Decisions  of  the  Taskforce  in  these  areas  will  be  reflected  in  the  inter‐governmental 
agreement that will be  included with the reform proposal when  it  is resubmitted to COAG  in 
late 2010 for agreement. 

Consultation – Regulation Impact Statement 

In addition to this Report, the Taskforce has also produced a consultation Regulation  Impact 
Statement (RIS) to assist with understanding the reforms.  A final RIS will also be required by 
COAG.   

 The  consultation RIS  follows  the  format  required by COAG when any  change  to  regulatory 
arrangements is proposed.  This format requires identification of the problem to be resolved, 
an outline of objectives and discussion of possible options  in key areas of regulatory change.  
The Taskforce’s proposals have been identified as the preferred options in the conclusion and 
recommendations section.   

A consultation RIS  is prepared to obtain views before a final RIS  is produced.   The Taskforce 
would  be  particularly  grateful  for  submissions  as  to whether  stakeholders  agree with  the 
Taskforce’s proposed options as  it  is  required  to provide detail on  this  feedback  in  the  final 
RIS.  A list of questions for stakeholders is at p 45 of the consultation RIS.   

The consultation RIS also attaches an independent report commissioned from ACIL Tasman to 
analyse the costs and benefits of the proposed reforms.  This report projects that there will be 
substantial benefits arising from the Taskforce’s proposals.  
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Legal Profession National Law 

Chapter 1  Preliminary 

Part 1.1 Introduction 

1.1.1 Citation 

This Law may be cited as the Legal Profession National Law. 

1.1.2 Commencement 

 (1) Chapters # commence on [tbd]. 

 (2) The remaining provisions of this Law commence on [tbd]. 

1.1.3 Objectives 

The objectives of this Law are to promote the administration of justice and to 
establish an efficient and effective Australian legal profession, by: 

(a) providing and promoting national uniformity in the law applying to the 
Australian legal profession; and 

(b) ensuring lawyers are competent and maintain high ethical standards in the 
provision of legal services; and 

(c) enhancing the protection of clients of law practices and the protection of 
the public generally; and 

(d) empowering clients of law practices to make informed choices about the 
services they access and the costs involved; and  

(e) promoting efficient and effective regulation of the legal profession, which 
is targeted, proportionate and assists and facilitates the legal profession to 
comply with regulatory responsibilities and engage in legal practice on a 
national basis. 

1.1.4 Extraterritorial operation of this Law 

It is the intention of the Legislature of this jurisdiction that the operation of this 
Law is, as far as possible, to include operation, according to its terms, in relation 
to the following: 

(a) things situated within or outside the territorial limits of this jurisdiction; 

(b) acts, transactions and matters done, entered into or occurring within or 
outside the territorial limits of this jurisdiction; 

(c) things, acts, transactions and matters (wherever situated, done, entered into 
or occurring) that would, apart from this Law, be governed or otherwise 
affected by the law of another jurisdiction. 
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Part 1.2 Interpretation 

1.2.1 Definitions 

 (1) In this Law: 

ADI means an authorised deposit-taking institution within the meaning of the 
Banking Act 1959 of the Commonwealth. 

admission or admission to the Australian legal profession means admission to 
the Australian legal profession as an Australian lawyer in any jurisdiction under 
section 2.2.2. 

affairs of a law practice includes the following: 

(a) all accounts and records required by or under this Law or the National 
Rules to be maintained by the law practice or an associate or former 
associate of the law practice; 

(b) other records of the law practice or an associate or former associate of the 
law practice; 

(c) any transaction: 

(i) to which the law practice or an associate or former associate of the 
law practice was or is a party; or 

(ii) in which the law practice or an associate or former associate of the 
law practice has acted for a party. 

APRA means the Australian Prudential Regulation Authority. 

ASIC means the Australian Securities and Investments Commission. 

ASIC Act means the Australian Securities and Investments Commission Act 2001 
of the Commonwealth. 

associate of a law practice means a person who is one or more of the following: 

(a) a principal of the law practice; 

(b) a partner, director, officer, employee or agent of the law practice; 

(c) a consultant to the law practice; 

(d)  an Australian-registered foreign lawyer who is a partner in the law practice 
or in a business that includes the law practice; 

(e)  a person who is a partner in a business that includes the law practice; 

(f)  a person who shares the receipts, revenue or other income arising from the 
law practice. 

Australian Bar Association means The Australian Bar Association. 

Australian lawyer means a person admitted to the Australian legal profession. 

Australian legal practitioner means an Australian lawyer who holds a current 
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Australian practising certificate. 

Australian Legal Profession Register means the register maintained under 
section 9.2.1. 

Australian practising certificate means a practising certificate granted under Part 
3.3 to an Australian lawyer. 

Australian registration certificate means a registration certificate granted under 
Part 3.4 to a foreign lawyer. 

Australian-registered foreign lawyer means a person who holds a current 
Australian registration certificate. 

automatic show cause event—see section 3.5.8. 

Bankruptcy Act means the Bankruptcy Act 1966 of the Commonwealth. 

bankruptcy-related event, in relation to a person, means: 

(a) his or her becoming bankrupt under the Bankruptcy Act (or the 
corresponding provisions of the law of a foreign country or external 
territory); or 

(b) his or her being served with notice of a creditor’s petition presented to a 
court under section 43 of the Bankruptcy Act; or 

(c) his or her presentation (as a debtor) of a declaration to the Official 
Receiver under section 54A of the Bankruptcy Act of his or her intention 
to present a debtor’s petition or his or her presentation (as a debtor) of such 
a petition under section 55 of that Act; or 

(d) his or her applying to take the benefit of any law (whether Australian or 
otherwise) for the relief of bankrupt or insolvent debtors, compounding 
with his or her creditors or making an assignment of his or her 
remuneration for their benefit. 

barrister means an Australian legal practitioner whose Australian practising 
certificate is subject to a condition that the holder is authorised to engage in legal 
practice as or in the manner of a barrister only, whether or not his or her home 
jurisdiction is a fused jurisdiction or a non-fused jurisdiction. 

Board means the National Legal Services Board established by Part 8.2. 

borrower (in section 4.6.3)—section 4.6.3 (3). 

business day means a day that is not: 

(a) a Saturday or Sunday; or 

(b) a public holiday, special holiday or bank holiday in the place in which any 
relevant act is to be or may be done. 

certificate (in Part 3.5)—see section 3.5.2. 

Chairperson of the Board (in Schedule 1)—see clause 1 of Schedule 1. 

civil penalty provision—see Part 9.6. 

claim (in Part 4.5)—see section 4.5.2. 
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client includes a person to whom or for whom legal services are provided. 

commercial or government client—see section 4.3.2. 

community legal service means an organisation (whether incorporated or not) 
that: 

(a) holds itself out as a community legal service or community legal centre 
(whether or not it is a member of a State or Territory association of 
community legal centres, and whether or not it is accredited or certified by 
the National Association of Community Legal Centres); and 

(b) is established and operated on a not-for-profit basis; and 

(c) provides legal or legal-related services that: 

(i) are directed generally to people who are disadvantaged (including 
but not limited to being financially disadvantaged) in accessing the 
legal system or in protecting their legal rights; or 

(ii) are conducted in the public interest. 

complaint means a complaint under Part 5.2. 

complaint investigation means an investigation of complaint under section 
5.2.17. 

compliance audit means an audit under section 4.6.1. 

compliance certificate means a certificate issued under section 2.2.4. 

concerted interstate default—see section 4.5.2. 

conditional costs agreement—see section 4.3.11. 

conditions includes terms, limitations and restrictions. 

consumer matter—see section 5.2.5. 

contributor (in section 4.6.3)—section 4.6.3 (3). 

contributory mortgage (in section 4.6.3)—section 4.6.3 (3). 

controlled money—see section 4.2.2. 

conviction includes a finding of guilt, or the acceptance of a guilty plea, whether 
or not a conviction is recorded. 

corporate lawyer means an Australian legal practitioner who engages in legal 
practice only in the capacity of an in-house lawyer for his or her employer or a 
related entity. 

Corporations Act means the Corporations Act 2001 of the Commonwealth. 

Corporations Act administrator (in section 3.7.11)—see section 3.7.11 (7). 

costs assessment means an assessment of legal costs under Part 4.3. 

costs assessor means: 

(a) a person appointed by a court, judicial officer or other official to have the 
responsibility of conducting costs assessments; or 
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(b) a judicial officer or other official designated by jurisdictional legislation to 
have that responsibility. 

costs dispute—see section 5.2.5. 

declaration of early assessment of eligibility for a compliance certificate means 
a declaration made by the Board under section 2.2.6 or the Supreme Court under 
section 2.2.10. 

default—see section 4.5.2. 

designated show cause event—see section 3.5.12. 

designated tribunal means the court or tribunal specified or described in the 
Legal Profession National Law Act of a jurisdiction for the purposes of a 
provision of this Law in which the term is used. 

disqualified person means any of the following persons: 

(a) a person whose name has been removed from a Supreme Court roll and 
who has not subsequently been admitted or re-admitted; or 

(b) a person whose Australian practising certificate is suspended; or 

(c) a person whose Australian practising certificate has been cancelled and 
who has not been granted an Australian practising certificate at a later 
time; or 

(d) a person who has been refused the grant or renewal of an Australian 
practising certificate and who has not been granted an Australian practising 
certificate at a later time; or  

(e) a person who is the subject of an order under section 2.3.1 or 3.7.8. 

engage in legal practice includes practise law, but does not include engage in 
legal policy work (which, without limitation, includes developing and 
commenting on legal policy). 

entity includes a natural person, an incorporated body and an unincorporated 
body or other organisation. 

exercise of a function includes, where the function is a duty, the performance of 
the duty. 

external administrator (in section 3.7.12)—see section 3.7.12 (6). 

external intervener means a supervisor, manager or receiver under Chapter 6. 

external intervention means the appointment of, and the exercise of the functions 
of, a supervisor, manager or receiver under Chapter 6. 

fee, gain or reward includes any form of, and any expectation of, a fee, gain or 
reward. 

fidelity fund—see sections 4.5.2, 4.5.4 and 4.5.6. 

financial institution (in section 4.6.3)—section 4.6.3 (3). 

financial year means a year ending on 30 June. 
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fixed costs legislative provision means a determination, scale, arrangement or 
other provision fixing the costs or maximum costs of any legal services that is 
made by or under the National Rules or any other legislation. 

foreign country means: 

(a) a country other than Australia; or 

(b) a state, province or other part of a country other than Australia. 

foreign lawyer means a natural person who is properly registered or authorised to 
engage in legal practice in a foreign country by the foreign registration authority 
for the country. 

foreign lawyer associate of a law practice means an associate of the law practice 
who is an Australian-registered foreign lawyer. 

foreign registration authority means an entity in a foreign country having the 
function, conferred by the law of the foreign country, of registering or authorising 
persons to engage in legal practice in the foreign country. 

function includes a power, authority or duty, and without limitation includes 
jurisdiction in relation to a court. 

fused jurisdiction means a jurisdiction whose Legal Profession National Law Act 
contains a provision declaring that the jurisdiction is a fused jurisdiction. 

government authority includes a Minister, government department or public 
authority of the Commonwealth, a State or a Territory. 

government lawyer means an Australian legal practitioner who engages in legal 
practice only for or at the direction of a government authority. 

GST has the same meaning as in the A New Tax System (Goods and Services 
Tax) Act 1999 of the Commonwealth 

home jurisdiction means: 

(a) in the case of an applicant for or the holder of an Australian practising 
certificate—the jurisdiction last notified to the Board under section 3.3.5; 
or 

(b) in the case of an applicant for or the holder of an Australian registration 
certificate—the jurisdiction last notified to the Board under section 3.4.6; 
or 

(c) in the case of an associate of a law practice who is neither an Australian 
legal practitioner nor an Australian-registered foreign lawyer: 

(i) where only one jurisdiction is the home jurisdiction for the only 
associate of the law practice who is an Australian legal practitioner 
or for all the associates of the law practice who are Australian legal 
practitioners—that jurisdiction; or 

(ii) where no single jurisdiction is the home jurisdiction for all the 
associates of the law practice who are Australian legal practitioners: 

(A) the jurisdiction in which the office is situated at which the 
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associate performs most of his or her duties for the law 
practice; or 

(B) if a jurisdiction cannot be determined under subsubparagraph 
(A)—the jurisdiction in which the associate is enrolled under 
a law of the jurisdiction to vote at elections for the 
jurisdiction; or 

(C) if a jurisdiction can be determined under neither 
subsubparagraph (A) nor (B)—the jurisdiction of the 
associate’s place of residence in Australia (or if he or she 
does not have a place of residence in Australia) the 
jurisdiction of his or her last place of residence in Australia; 
or 

(d) in any other case—the jurisdiction determined in accordance with the 
National Rules. 

host Attorney-General means the Attorney-General of the host jurisdiction. 

host jurisdiction means [the principal enacting jurisdiction]; 

incorporated legal practice means a corporation that satisfies the following 
criteria: 

(a) it is: 

(i) a company within the meaning of the Corporations Act; or 

(ii) a body corporate, or a body corporate of a kind, approved by the 
Board or specified in the National Rules for the purposes of this 
definition; and 

(b) it has given notice under section 3.7.3 that it intends to engage in legal 
practice in Australia and that notice is still operative; and 

(c) the legal services it provides or proposes to provide are not limited to 
either or both of the following services: 

(i) in-house legal services for the corporation or a related entity; 

(ii) services that are not legally required to be provided by an Australian 
legal practitioner and that are provided by an officer or employee 
who is not an Australian legal practitioner; 

(d) it is not excluded by the National Rules from being an incorporated legal 
practice; 

but does not include a community legal service. 

insolvent under administration means: 

(a) a person who is an undischarged bankrupt within the meaning of the 
Bankruptcy Act (or the corresponding provisions of the law of a foreign 
country or external territory); or 
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(b) a person who has executed a deed of arrangement under Part X of the 
Bankruptcy Act (or the corresponding provisions of the law of a foreign 
country or external territory) if the terms of the deed have not been fully 
complied with; or 

(c) a person whose creditors have accepted a composition under Part X of the 
Bankruptcy Act (or the corresponding provisions of the law of a foreign 
country or external territory) if a final payment has not been made under 
that composition; or 

(d) a person for whom a debt agreement has been made under Part IX of the 
Bankruptcy Act (or the corresponding provisions of the law of a foreign 
country or external territory) if the debt agreement has not ended or has not 
been terminated; or 

(e) a person who has executed a personal insolvency agreement under Part X 
of the Bankruptcy Act (or the corresponding provisions of the law of a 
foreign country or external territory) but not if the agreement has been set 
aside or terminated or all of the obligations that the agreement created have 
been discharged. 

jurisdiction means a State or Territory. 

jurisdictional legislation means legislation of a jurisdiction. 

Law Council of Australia means Law Council of Australia Limited. 

law firm means a partnership consisting only of: 

(a) Australian legal practitioners; or 

(b) one or more Australian legal practitioners and one or more Australian-
registered foreign lawyers. 

law practice means: 

(a) a sole practitioner; or 

(b) a law firm; or 

(c) a community legal service; or 

(d) an incorporated legal practice; or 

(e) an unincorporated legal practice. 

lawyer: 

(a) in Part 4.5—see section 4.5.2; and 

(b) when used alone in Chapter 5—see section 5.1.2. 

lay associate of a law practice means: 

(a) an associate of the law practice who is not an Australian legal practitioner; 
or 
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(b) a consultant to the law practice (however described) who: 

(i) is not an Australian legal practitioner; and 

(ii) provides legal or related services to the law practice, other than 
services of a kind specified in the National Rules for the purposes of 
this definition. 

legal costs means amounts that a person has been or may be charged by, or is or 
may become liable to pay to, a law practice for the provision of legal services 
including disbursements but not including interest. 

legal practitioner associate of a law practice means an associate of the law 
practice who is an Australian legal practitioner. 

Legal Profession Conduct Rules means the provisions of the National Rules 
designated as such under Part 4.7. 

Legal Profession National Law Act of a jurisdiction means the Act of that 
jurisdiction that applies this Law (whether with or without modification) as a law 
of that jurisdiction. 

legal services means work done, or business transacted, in the ordinary course of 
legal practice. 

local representative of: 

(a) the Board—means an entity specified in Schedule 3 in relation to a 
jurisdiction; and 

(b) the Ombudsman—means an entity specified in Schedule 4 in relation to a 
jurisdiction. 

managed investment scheme has the same meaning as in Chapter 5C of the 
Corporations Act. 

management system direction means a direction under section 4.6.2. 

maximum civil penalty—see Part 9.6. 

maximum criminal penalty—see Part 9.6. 

member of the Board (in Schedule 1)—see clause 1 of Schedule 1. 

member of the staff of the Board, the Ombudsman or a local representative 
includes a person engaged or assigned to provide assistance in the exercise of 
their respective functions. 

modifications includes modifications by way of alteration, omission, addition or 
substitution. 

mortgage means an instrument or proposed instrument under which an interest in 
real property is charged, encumbered or transferred as security for the payment or 
repayment of money. 

mortgage financing means facilitating a loan secured or intended to be secured 
by mortgage by: 

(a) acting as an intermediary to match a prospective lender and borrower, or 
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(b) arranging the loan; or 

(c) receiving or dealing with payments for the purposes of, or under, the loan; 

but does not include providing legal advice or preparing an instrument for the 
loan. 

national authority (in Division 3 of Part 1.3)—see section 1.3.5. 

National Law receiver (in sections 3.7.11 and 3.7.12)—see sections 3.7.11 (7) 
and 3.7.12 (6). 

National Rules means the National Rules made under Part 9.1, and includes the 
National Rules referred to in Part 4.7. 

nominated authority: 

(a) in section 4.2.23—see section 4.2.23 (5); and 

(b) in Part 4.5—see section 4.5.2. 

nominated fund (in section 4.2.23)—see section 4.2.23 (5). 

non-fused jurisdiction means a jurisdiction whose Legal Profession National 
Law Act contains a provision declaring the jurisdiction is a non-fused 
jurisdiction. 

obstruct includes hinder, delay, resist and attempt to obstruct. 

officer of a law practice that is an incorporated legal practice or an 
unincorporated legal practice includes a person who has a relationship with the 
law practice that is of a kind approved under section 3.7.4 (1) (a) (iii). 

Ombudsman means the person appointed to or acting in the office of the 
National Legal Services Ombudsman established under Part 8.3. 

partnership includes a limited partnership. 

pecuniary loss—see section 4.5.2. 

penalty unit has the same meaning as in an Act of the host jurisdiction. 

power, in relation to trust money, includes an authority. 

practical legal training means either or both of the following: 

(a) legal training by participation in course work; or 

(b) supervised legal training, whether involving articles of clerkship or 
otherwise. 

principal of a law practice is an Australian legal practitioner who is: 

(a) in the case of a sole practitioner—the sole practitioner; or 

(b) in the case of a law firm—a partner in the firm; or 

(c) in the case of a community legal service—a supervising legal practitioner 
of the service; or 
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(d) in the case of an incorporated legal practice or an unincorporated legal 
practice—a supervising legal practitioner of the practice. 

professional association means an entity specified in Schedule 5. 

professional association for barristers means a professional association whose 
membership consists principally of barristers or whose principal function is to 
represent, assist or regulate affairs of barristers. 

professional misconduct—see section 5.4.3. 

professional obligations includes: 

(a) duties to the Supreme Courts; and 

(b) obligations in connection with conflicts of interest; and 

(c) duties to clients, including disclosure; and 

(d) ethical standards required to be observed by the practitioner; 

but does not include obligations arising under this Law or the National Rules. 

qualified entity (in Part 2.1)—see section 2.1.2. 

quashing of a conviction for an offence includes: 

(a) the quashing of a finding of guilt in relation to the offence; or 

(b) the acceptance of a guilty plea in relation to the offence; 

but does not include the quashing of a conviction where a finding of guilt or the 
acceptance of a guilty plea remains unaffected in relation to the offence. 

regulated property, in relation to a law practice, means the following: 

(a) trust money or trust property received, receivable or held by the law 
practice; 

(b) interest, dividends or other income or anything else derived from or 
acquired with money or property referred to in paragraph (a); 

(c) documents or records of any description relating to anything referred to in 
paragraph (a) or (b); 

(d) any computer hardware or software, or other device, in the custody or 
control of the law practice or an associate of the law practice by which any 
documents or records referred to in paragraph (c) may be produced or 
reproduced in visible form. 

related entity, in relation to a person, means: 

(a) if the person is a company within the meaning of the Corporations Act—a 
related body corporate within the meaning of section 50 of that Act; or 

(b) if the person is not a company within the meaning of that Act—a person 
specified or described in the National Rules for the purposes of this 
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definition. 

relevant person: 

(a)  in section 9.6.1—see section 9.6.1 (3); and 

(b) in section 9.6.4—see section 9.6.4 (3). 

respondent means the lawyer (within the meaning of Chapter 5) or law practice 
that is the subject of a complaint. 

serious offence means an offence that is: 

(a) an indictable offence against a law of the Commonwealth, a State or a 
Territory (whether or not the offence is or may be dealt with summarily); 
or 

(b) an offence against a law of a foreign country that would be an indictable 
offence against a law of the Commonwealth, a State or a Territory if 
committed in Australia (whether or not the offence could be dealt with 
summarily if committed in Australia). 

sole practitioner means an Australian legal practitioner who engages in legal 
practice on his or her own account. 

Standing Committee means those members of the Standing Committee of 
Attorneys-General who are the Attorneys-General of the Commonwealth, the 
States and the Territories. 

supervised legal practice means legal practice by a person who is an Australian 
legal practitioner: 

(a) as an employee of, or other person working under supervision in, a law 
practice, where: 

(i) at least one legal practitioner associate of the law practice holds an 
Australian practising certificate authorising the holder to engage in 
legal practice as a principal of a law practice; and 

(ii) the person engages in legal practice under the supervision of an 
Australian legal practitioner referred to in subparagraph (i); or 

(b) as a partner in a law firm, where: 

(i) at least one other partner is an Australian legal practitioner who 
holds an Australian practising certificate as a principal of a law 
practice; and 

(ii) the person engages in legal practice under the supervision of an 
Australian legal practitioner referred to in subparagraph (i); or 

(c) as an employee of, or other person working under supervision in, a body 
corporate or government authority; or 

(d) in a capacity or in circumstances approved under the National Rules for the 
purposes of this definition. 
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supervising legal practitioner of: 

(a) an incorporated legal practice or an unincorporated legal practice—see 
section 3.7.4; or 

(b) a community legal service—see section 3.8.2. 

Supreme Court roll means a roll of Australian lawyers maintained by a Supreme 
Court. 

tax offence means any offence under the Taxation Administration Act 1953 of the 
Commonwealth. 

third party payer—see section 4.3.3. 

transit money—see section 4.2.2. 

trust money—see section 4.2.2. 

trust property means property entrusted to a law practice in the course of or in 
connection with the provision of legal services by the law practice for or on 
behalf of another person, but does not include trust money. 

trust records examination means an external examination of trust records under 
Division 3 of Part 4.2. 

trust records investigation means an external investigation of trust records under 
Division 4 of Part 4.2. 

unincorporated legal practice means an unincorporated body or group that 
satisfies the following criteria: 

(a) it is: 

(i) a partnership; or 

(ii) an unincorporated body or group, or an unincorporated body or 
group of a kind, approved by the Board or specified in the National 
Rules for the purposes of this definition; 

 (b) it has given notice under section 3.7.3 that it intends to engage in legal 
practice in Australia and that notice is still operative; 

(c) the legal services it provides or proposes to provide are not limited to 
either or both of the following services: 

(i) in-house legal services for a corporation or a related entity; 

(ii) services that are not legally required to be provided by an Australian 
legal practitioner and that are provided by an officer or employee 
who is not an Australian legal practitioner; 

(d) it is not excluded by the National Rules from being an unincorporated legal 
practice; 

but does not include: 

(e) a law firm; or 
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(f) a community legal service; or 

(g) an incorporated legal practice. 

unsatisfactory professional conduct—see section 5.4.2. 

uplift fee means additional legal costs (excluding disbursements) payable under a 
costs agreement on the successful outcome of the matter to which the agreement 
relates. 

vary includes, in relation to an Australian practising certificate or an Australian 
registration certificate, impose a condition on the certificate and alter or revoke a 
condition (other than a statutory condition) already imposed on the certificate. 

Note. For the term this jurisdiction, see the Legal Profession National Law Act 
of each jurisdiction. 

 (2) Notes included in this Law do not form part of this Law. 

1.2.2 Interpretation generally 

The Act of the host jurisdiction that provides for the interpretation of legislation 
of the host jurisdiction applies to this Law and the National Rules in the same 
way as it applies to an Act or subordinate legislation of the host jurisdiction. 

Part 1.3 Exercise of special functions 

Division 1 Exercise of special functions of Board 

1.3.1 Special functions of Board 

 (1) The special functions of the Board are: 

(a) the functions of the Board under: 

(i) Parts 2.3 and 3.3; and 

(ii) Part 3.5 so far as that Part relates to Australian practising 
certificates; and 

(b) any functions of the Board under this Law or the National Rules that are 
associated with any of the functions referred to in paragraph (a). 

 (2) The special functions of the Board do not include: 

(a) functions relating to the making of National Rules; and 

(b) any functions specified in the National Rules for the purposes of this 
section as functions to which subsection (1) does not apply. 

1.3.2 Exercise of special functions of Board 

 (1) Subject to section 1.3.7: 
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(a) the special functions of the Board in relation to an applicant for or the 
holder of an Australian practising certificate whose home jurisdiction is 
this jurisdiction are to be exercised on behalf of the Board by the Board’s 
local representative for this jurisdiction; and 

(b) the Board is not to exercise the special functions itself or through persons 
appointed or engaged by it. 

 (2) References to the Board in provisions of this Law and the National Rules relating 
to the special functions of the Board are taken to include references to the 
Board’s local representative for this jurisdiction. 

Division 2 Exercise of special functions of Ombudsman 

1.3.3 Special functions of Ombudsman 

 (1) The special functions of the Ombudsman are: 

(a) the functions of the Ombudsman under: 

(i) Parts 4.2 and 4.6; and 

(ii) Chapters 5, 6 and 7; and 

(b) any functions of the Ombudsman under this Law or the National Rules that 
are associated with any of the functions referred to in paragraph (a). 

 (2) The special functions of the Ombudsman do not include any functions specified 
in the National Rules for the purposes of this section as functions to which 
subsection (1) does not apply. 

1.3.4 Exercise of special functions of Ombudsman 

 (1) Subject to section 1.3.7: 

(a) the special functions of the Ombudsman in relation to: 

(i) a law practice that carries on business in this jurisdiction; or 

(ii) a person who is or was an Australian lawyer, an Australian legal 
practitioner or an Australian-registered foreign lawyer whose home 
jurisdiction is or was this jurisdiction; 

are to be exercised on behalf of the Ombudsman by the Ombudsman’s 
local representative for this jurisdiction; and 

(b) the Ombudsman is not to exercise the special functions himself or herself 
or through persons appointed or engaged by him or her. 

 (2) References to the Ombudsman in provisions of this Law and the National Rules 
relating to the special functions of the Ombudsman are taken to include 
references to the Ombudsman’s local representative for this jurisdiction. 
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Division 3 General provisions relating to special functions 

1.3.5 Meaning of national authority 

In this Division, the term national authority refers to the Board or the 
Ombudsman. 

1.3.6 Monitoring and co-ordinating role of national authority 

 (1) A national authority is responsible for: 

(a) monitoring the exercise of its special functions by its local representative 
for this jurisdiction; and 

(b) including in its annual report a report on the implementation of provisions 
of this Law and National Rules that confer or impose those functions; and 

(c) promoting consistency in the application of those provisions. 

 (2) A national authority’s local representative for this jurisdiction is required to 
provide information and other assistance to the authority in order to assist it in 
exercising its responsibilities under subsection (1), and for that purpose the 
national authority may specify the kind of information or other assistance it 
requires and the periods within which or times by which it is to be provided. 

1.3.7 Power of national authority to take over exercise of special function 

 (1) A national authority at its discretion may, by notice given to the local 
representative for this jurisdiction and after consulting with the representative, 
take over from it (or its delegate) responsibility for a particular matter that 
involves or may involve a special function. The national authority may do so if of 
the opinion that it is appropriate to take over the matter on the ground that: 

(a) the matter is likely to set a precedent; or 

(b) the matter should be resolved in a manner that would promote national 
uniformity; or 

(c)  the matter could result in an actual or perceived conflict of interest if 
managed by the representative or its delegate; or 

(d) the representative or its delegate has acted against or not acted on: 

(i) a direction of the national authority; or 

(ii) a recommendation of the Ombudsman made under this Law in 
relation to an Australian practising certificate. 

 (2) When the national authority takes over a matter from a local representative or its 
delegate: 

(a) the national authority may, despite section 1.3.2 or 1.3.4, deal with and 
determine the matter afresh, but may adopt or take into account anything 
done or received by the representative or its delegate to date; and 
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(b) the representative or its delegate is to provide any assistance required by 
the national authority to deal with the matter (including copies of or access 
to all documents held by the representative or its delegate that relate to the 
matter); and 

(c) the representative or its delegate otherwise ceases to have responsibility for 
the matter unless the national authority refers the matter back to the 
representative under subsection (3). 

 (3) The national authority may refer a matter back to the local representative or its 
delegate at any time to be dealt with and determined by the local representative or 
its delegate, with such directions under section 1.3.9 as to how the matter should 
be dealt with as the national authority thinks fit. 

 (4) A reference in this section to a delegate includes a reference to a sub-delegate. 

1.3.8 Documents lodged with national authority instead of local 
representative 

 (1) Subject to section 1.3.7, if a person lodges with a national authority a document 
(including, for example, a complaint) that should have been lodged with a local 
representative of the authority, the authority must forward the document, if 
appropriate, to the authority’s local representative for this jurisdiction. 

 (2) A document forwarded to the local representative under this section is taken to 
have been lodged with the representative when it was lodged with the authority. 

1.3.9 Directions 

 (1) A national authority may issue directions about the exercise of its special 
functions by its local representatives and their delegates. 

 (2) Directions may, without limitation, provide for determining which local 
representative should deal with a matter where more than one jurisdiction is 
involved or there is uncertainty as to which jurisdiction is relevant in the 
circumstances. 

1.3.10 Delegation by local representatives 

 (1) A local representative may delegate any functions it has by virtue of this Part to a 
member of the staff of the representative, other than this power of delegation. 

 (2) If a local representative is not a professional association, it may delegate any 
functions it has by virtue of this Part to a professional association, other than: 

(a) functions under Part 3.3; and 

(b) this power of delegation. 

 (3) A professional association that is a delegate under subsection (2) may sub-
delegate any delegated function, but only to the extent permitted by the 
instrument of delegation. 

 (4) Without limiting the powers that a local representative has apart from this 
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subsection as a delegator, the provisions of sections 1.3.6 and 1.3.7 apply to the 
local representative in relation to its delegates in the same way as those sections 
apply to a national authority in relation to a local representative and its delegates. 
Those sections so apply as if: 

(a) references to a national authority and a local representative for this 
jurisdiction were respectively references to the local representative for this 
jurisdiction and its delegates; and 

(b) section 1.3.6 (1) (b) were omitted. 

 (5) A reference in subsection (4) to a delegate includes a reference to a sub-delegate. 

1.3.11 Protection from liability 

No liability attaches to a national authority for: 

(a) any act or omission of a local representative (or its delegate or a sub-
delegate) in the exercise or purported exercise of a special function by the 
representative; or 

(b) not taking over from a local representative (or its delegate or a sub-
delegate) responsibility for a particular matter that involves or may involve 
a special function. 
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Chapter 2 Threshold requirements regarding legal 
practice 

Part 2.1 Unqualified legal practice  

 
2.1.1 Objectives 

The objectives of this Part are: 

(a) to ensure, in the interests of the administration of justice, that legal work is 
carried out only by those who are properly qualified to do so; and 

(b) to protect clients of law practices by ensuring that persons carrying out 
legal work are entitled to do so. 

2.1.2 Meaning of qualified entity 

In this Part, the term qualified entity refers to an entity that is: 

(a) an Australian legal practitioner; or 

(b) a law practice; or 

(b) an overseas-qualified foreign lawyer who is not an Australian-registered 
foreign lawyer, but only while the foreign lawyer’s legal practice is limited 
to the practice of foreign law and is carried out in accordance with the 
applicable requirements of Part 3.4; or 

(c) engaged in legal practice under the authority of a law of the 
Commonwealth, a State or a Territory (other than this Law or the National 
Rules); or 

(d) engaged in legal practice of a kind specified in the National Rules for the 
purposes of this section, but only while the person engages in the legal 
practice in accordance with any applicable requirements of the National 
Rules. 

2.1.3 Prohibition on engaging in legal practice by unqualified entities 

 (1) An entity must not engage in legal practice in this jurisdiction unless it is a 
qualified entity. 

Criminal maximum penalty: for a body corporate—500 penalty units; for a 
natural person—100 penalty units or imprisonment for 2 years, or both. 

 (2) Subsection (1) does not apply to an entity or class of entities declared by the 
National Rules to be exempt from the operation of subsection (1), but only to the 
extent (if any) specified in the declaration. 

 (3) An entity is not entitled to recover any amount, and must repay any amount 
received, in respect of anything the entity did in contravention of subsection (1). 
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Any amount so received may be recovered as a debt by the person who paid it. 

2.1.4 Prohibition on advertisements or representations by or about 
unqualified entities 

 (1) An entity must not advertise or represent, or do anything that states or implies, 
that it is entitled to engage in legal practice unless it is a qualified entity. 

Criminal maximum penalty: for a body corporate—250 penalty units; for a 
natural person—50 penalty units. 

 (2) A director, partner, officer, employee or agent of an entity must not advertise or 
represent, or do anything that states or implies, that the entity is entitled to engage 
in legal practice unless the entity is a qualified entity. 

Criminal maximum penalty: 50 penalty units. 

2.1.5 Entitlement of certain persons to use certain titles, and 
presumptions with respect to other persons 

 (1) Titles 

This section applies to the following titles: 

(a) lawyer, legal practitioner, barrister, solicitor, attorney, counsel or proctor; 

(b) Senior Counsel, Queen’s Counsel, King’s Counsel, Her Majesty’s Counsel 
or His Majesty’s Counsel; 

(c) any other title specified in the National Rules for the purposes of this 
section. 

 (2) Entitlement to take or use title 

A person is entitled by force of this section to take or use a title to which this 
section applies if: 

(a) the person is of a class authorised by the National Rules for the purposes of 
this section to take or use that title; and 

(b) where the National Rules so provide—the person does so in circumstances, 
or in accordance with restrictions, specified in the National Rules for the 
purposes of this section. 

 (3) Presumption of representation of entitlement of person 

The taking or use of a title to which this section applies by a person gives rise to a 
rebuttable presumption (for the purposes of section 2.1.4 (1)) that the person 
represented that he or she is entitled to engage in legal practice. 

 (4) Presumption of representation of entitlement of entity 

The taking or use of a title to which this section applies by a person in connection 
with an entity, of which the person is a partner, director, officer, employee or 
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agent, gives rise to a rebuttable presumption (for the purposes of section 2.1.4 
(2)) that the person represented that the entity is entitled to engage in legal 
practice. 

Part 2.2 Admission to the Australian legal profession 

Division 1 Introduction 

2.2.1 Objective 

The objective of this Chapter is to protect the administration of justice and the 
clients of law practices by providing a system under which persons are eligible 
for admission to the Australian legal profession only if: 

(a) they have appropriate academic qualifications and practical legal training, 
whether obtained in Australia or elsewhere; and 

(b) they are fit and proper persons to be admitted. 

Note. Admission does not of itself entitle a person to engage in legal practice, but 
is a prerequisite for being able to apply for an Australian practising certificate, 
which entitles the holder to engage in legal practice. 

Division 2 Admission 

2.2.2 Admission 

 (1) The Supreme Court of this jurisdiction may admit a natural person aged 18 years 
or over to the Australian legal profession as an Australian lawyer, but only if: 

(a) the Board has provided the Supreme Court with a compliance certificate in 
respect of the person and the certificate is still in force; and 

(b) this jurisdiction is specified as the nominated jurisdiction under section 
2.2.4 (2); and 

(c) the person is not already admitted to the Australian legal profession; and 

(d) the person takes an oath of office, or makes an affirmation of office, in the 
form required by the Supreme Court. 

 (2) Residence in or any other connection with this jurisdiction is not a requirement 
for admission by the Supreme Court. 

Note. A person may seek admission by any Supreme Court. 

 (3) Nothing in this section is intended to interfere with the inherent jurisdiction of the 
Supreme Court to refuse admission. 

 (4) Any person may, in accordance with any applicable rules of court, object to the 
Supreme Court to the admission of a particular person. 
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2.2.3 Prerequisites for compliance certificates 

 (1) The prerequisites for the issue of a compliance certificate in respect of a person 
are that he or she: 

(a) has attained the academic qualifications approved under the National Rules 
for the purposes of this section; and 

(b) has satisfactorily completed the practical legal training requirements 
specified in the National Rules for the purposes of this section; and 

(c) is a fit and proper person to be admitted to the Australian legal profession, 
having regard to the matters provided in the National Rules for the 
purposes of this section. 

 (2) In considering the prerequisites as applying to a particular person, the Board may 
exempt the person from having to satisfy a prerequisite referred to in subsection 
(1) (a) or (b) or both if satisfied that the person has either or both of the 
following: 

(a) sufficient academic qualifications; 

(b) sufficient legal skills or sufficient relevant experience: 

(i) obtained in legal practice or in service with any entity; or 

(ii) otherwise obtained; 

so as to render the person suitable for admission, whether the qualifications, skills 
or experience were obtained wholly in Australia or overseas or were obtained 
partly in Australia and partly overseas. 

2.2.4 Compliance certificates 

 (1) A person may apply, in accordance with the National Rules, to the Board for a 
compliance certificate. 

 (2) An application for a compliance certificate must nominate the jurisdiction (the 
nominated jurisdiction) where the applicant proposes to be admitted. A 
compliance certificate, if issued, must specify the nominated jurisdiction. 

 (3) The Board may require an applicant for a compliance certificate to provide 
further information to the Board within a specified time. 

 (4) The Board may issue and provide to the Supreme Court a compliance certificate 
stating that the applicant has satisfied the Board that he or she: 

(a) has satisfied the prerequisites referred to in section 2.2.3 (1) (a) and (b) or 
is exempted under section 2.2.3 (2); and 

(b) is a fit and proper person to be admitted to the Australian legal profession 
(as referred to in section 2.2.3 (1) (c)). 

 (5) The Board may revoke a compliance certificate issued in respect of a person if 
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the Board is satisfied that the certificate was issued on the basis of information 
provided by the person that was false, misleading or incomplete in a material 
particular. 

 (6) However, revocation of a compliance certificate under this section does not of 
itself affect the person’s admission if he or she is already admitted. 

 (7) Any person may object to the Board against the issue of a compliance certificate 
to a particular person. 

 (8) The Board must ensure that notice is given, in accordance with the National 
Rules, on the Board’s website of an application for admission. 

 (9) The Board is not to issue a compliance certificate until after it has: 

(a) given notice under subsection (8) of the decision to do so; and 

(b) afforded a reasonable opportunity for persons to object to the issue of the 
certificate; and 

(c) considered all objections received within a reasonable period. 

2.2.5 Conditional admission of foreign lawyers 

 (1) The Board may recommend in a compliance certificate in respect of a foreign 
lawyer that the foreign lawyer be admitted subject to conditions of one or more of 
the following kinds: 

(a) a condition limiting the period of the foreign lawyer’s admission;  

(b) a condition requiring the foreign lawyer to engage in supervised legal 
practice, or limiting the area of law in which the foreign lawyer may 
engage in legal practice, or otherwise restricting the foreign lawyer’s 
practising entitlements; 

(c) a condition requiring the foreign lawyer to undertake particular academic 
or practical legal training or both. 

 (2) The admission of a foreign lawyer is subject to the conditions (if any) 
recommended by the Board in the compliance certificate. 

 (3) The Supreme Court of this jurisdiction may, after the admission of a foreign 
lawyer and on the recommendation of the Board, vary or revoke a condition to 
which a foreign lawyer’s admission by the Court is subject. 

 (4) Without limiting the grounds on which a person’s name may be removed from 
the Supreme Court roll, the Supreme Court may order the removal of a person’s 
name from the Supreme Court roll for this jurisdiction for a contravention of a 
condition. 

 (5) Without limiting subsection (4), a contravention of a condition is capable of 
constituting unsatisfactory professional conduct or professional misconduct. 
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2.2.6 Declaration of early assessment of eligibility for a compliance 
certificate 

 (1) A person may apply to the Board for a declaration that matters disclosed by the 
person will not, without more, adversely affect an assessment by the Board as to 
whether the person is a fit and proper person to be admitted. 

 (2) The Board may make the declaration applied for in relation to any or all of the 
matters disclosed and specified in the declaration or may refuse to do so. 

 (3) A declaration made under this section is binding on the Board unless the 
applicant failed to make a full and fair disclosure of all matters relevant to the 
declaration sought. 

2.2.7 Supreme Court roll 

 (1) The Supreme Court of this jurisdiction must maintain a roll of Australian lawyers 
(the Supreme Court roll) for this jurisdiction containing the names and other 
relevant particulars of persons admitted by the Court, whether conditionally or 
without conditions. 

 (2) A person’s admission is effective from the time the person signs the Supreme 
Court roll. 

2.2.8 Removal from Supreme Court roll 

 (1) The Supreme Court of this jurisdiction may order the removal of the name and 
other particulars of a person from the Supreme Court roll for this jurisdiction, on 
its own motion or on the recommendation of the Board. 

 (2) A person whose name and other particulars are removed under subsection (1) 
ceases to be an Australian lawyer from the time the order for removal is made. 

Division 3 Appeals 

2.2.9 Right of appeal about compliance certificates 

 (1) An applicant for a compliance certificate may appeal to the Supreme Court of 
this jurisdiction against the refusal of the Board to issue a compliance certificate, 
where this jurisdiction is specified in the application for the compliance 
certificate as the nominated jurisdiction under section 2.2.4 (2). 

 (2) A person for whom a compliance certificate has been issued may appeal to the 
Supreme Court of this jurisdiction against the revocation of the compliance 
certificate, where this jurisdiction is specified in the compliance certificate as the 
nominated jurisdiction under section 2.2.4 (2). 

 (3) The Supreme Court may make any order it considers appropriate on the appeal. 

2.2.10 Right of appeal about early assessment 

 (1) An applicant for a declaration of early assessment of eligibility for a compliance 
certificate may appeal to the Supreme Court of this jurisdiction against the refusal 
of the Board to make the declaration. 
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 (2) The Supreme Court may make any order it considers appropriate on the appeal, 
including without limitation a declaration of early assessment of eligibility for a 
compliance certificate. 

 (3) A declaration made under this section is binding on the Board unless the 
applicant failed to make a full and fair disclosure of all matters relevant to the 
declaration sought. 

2.2.11 Provisions relating to appeals 

 (1) An appeal under this Division is to be by way of rehearing, and fresh evidence or 
evidence in addition to or in substitution for the evidence before the Board may 
be given on the appeal. The decision of the Supreme Court is taken to be a 
decision of the Board. 

 (2) On an appeal under this section, the Supreme Court may make an order as to 
costs as it thinks fit, other than an order against the Board in favour of an 
applicant where the appeal was not successful. 

Division 4 Miscellaneous 

2.2.12 Notification of information to Board 

 (1) The Supreme Court of this jurisdiction must ensure that the name and other 
relevant particulars of: 

(a) a person admitted by the Court; or 

(b) a person whose name is removed by the Court from the Supreme Court roll 
for this jurisdiction; 

are provided to the Board as soon as practicable for the purposes of maintaining 
the Australian Legal Profession Register. 

 (2) The Supreme Court must ensure that the name and other relevant particulars of a 
person for whom the Court has refused admission, together with a statement of its 
reasons for refusal, are provided to the Board as soon as practicable. 

2.2.13 Australian lawyer is officer of Supreme Court 

An Australian lawyer is an officer of the Supreme Court of this jurisdiction for as 
long as he or she remains on the Supreme Court roll for any jurisdiction. 

2.2.14 National Rules for admission 

 (1) The National Rules may make provision with respect to any aspect of admission. 

 (2) Without limitation, the National Rules may provide for the following: 

(a) the prerequisites for the issue of a compliance certificate, as referred to in 
section 2.2.3; and 

(b) the procedures for admission, including: 
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(i) the making and assessment of applications for compliance 
certificates; and 

(ii) the issue of compliance certificates; and 

(c) conditions on admission that may be applied in the case of foreign lawyers. 

 (2) The National Rules may require the disclosure of matters that may affect 
consideration of the eligibility of an applicant for admission, or affect 
consideration of the question whether the applicant is a fit and proper person to 
be admitted, including convictions that must be disclosed and those that need not 
be disclosed. 

Part 2.3 Prohibitions regarding associates 

2.3.1 Order disqualifying persons 

 (1) The Board may apply to the designated tribunal for an order that a person (other 
than an Australian legal practitioner) is a disqualified person for the purposes of 
this Law if the person: 

(a) has been convicted of a serious offence; or 

(b) in the opinion of the Board has been a party to an act or omission that, if 
the person had been an Australian legal practitioner, may have resulted in 
the initiation of proceedings under Part 5.4. 

 (2) The designated tribunal may order that the person is a disqualified person for the 
purposes of this Law, for a specified period or indefinitely. 

 (3) If an order under this section specifies that a person is a disqualified person 
indefinitely, the person may apply to the designated tribunal to have the order 
revoked. 

 (4) The designated tribunal, on application under subsection (3), may revoke an 
order if it considers it appropriate to do so. 

2.3.2 Associates who are disqualified or convicted persons 

 (1) A law practice must not have a lay associate whom any principal or other legal 
practitioner associate of the practice knows to be: 

(a) a disqualified person; or 

(b) a person who has been convicted of a serious offence; 

unless the lay associate is approved by the Board under subsection (2). 

Criminal maximum penalty: for a body corporate—250 penalty units; for a 
natural person—50 penalty units. 

 (2) The Board may, on application, approve a lay associate for the purposes of this 
section. 
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 (4) An approval under this section may be granted unconditionally or subject to 
specified conditions. 

 (5) A disqualified person, or a person convicted of a serious offence, must not seek 
to become a lay associate of a law practice unless the person first informs the law 
practice of the disqualification or conviction. 

Criminal maximum penalty: 50 penalty units. 

 (6) Proceedings for an offence under subsection (5) may only be brought within 6 
months after discovery of the offence by the law practice. 

 (7) This section does not apply in circumstances specified in the National Rules for 
the purposes of this section. 
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Chapter 3 Legal practice 

Part 3.1 Introduction 

3.1.1 Objectives 

The objectives of this Chapter are: 

(a) to enable the provision of legal services through a range of business 
structures; and 

(b) to ensure that any particular type of business structure does not hinder a 
law practice and the legal practitioners within it from complying with this 
Law, the National Rules and the professional obligations of Australian 
legal practitioners; and 

(c) to ensure that clients of law practices are adequately protected regardless 
of the business structure through which a law practice provides legal 
services; and 

(d) to regulate the provision of legal services through community legal 
services. 

Part 3.2 Law practices—general provisions 

3.2.1 Business structures 

Legal services may be provided under any business structure, subject to the 
provisions of this Law and the National Rules. 

3.2.2 Obligations not affected by nature of business structures 

 (1) An Australian legal practitioner must comply with this Law, the National Rules 
and his or her professional obligations, regardless of the business structure in 
which or in connection with which the practitioner provides legal services. 

 (2) A law practice must comply with this Law, the National Rules and its 
professional obligations, regardless of the business structure in which or in 
connection with which the law practice provides legal services. 

3.2.3 Responsibilities of principals 

 (1) Each principal of a law practice is responsible for ensuring that all reasonable 
action is taken to ensure that: 

(a) all legal practitioner associates of the law practice comply with their 
obligations under this Law and the National Rules and their professional 
obligations; and 

(b) the legal services provided by the law practice are provided in accordance 
with this Law, the National Rules and the applicable professional 
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obligations. 

 (2) A failure to uphold that responsibility is capable of constituting unsatisfactory 
professional conduct or professional misconduct. 

3.2.4 Liability of principals 

 (1) If a law practice contravenes any provision of this Law or the National Rules 
imposing an obligation on the law practice, each principal of the law practice is 
taken to have contravened the same provision, unless the principal establishes 
that: 

(a) the law practice contravened the provision without the actual, imputed or 
constructive knowledge of the principal; or 

(b) the principal was not in a position to influence the conduct of the law 
practice in relation to its contravention of the provision and it was 
reasonable for the principal not to be in that position; or 

(c) the principal, if in the position referred to in paragraph (b), used all due 
diligence to prevent the contravention by the law practice. 

 (2) A contravention of a requirement imposed on a law practice by this Law or the 
National Rules is capable of constituting unsatisfactory professional conduct or 
professional misconduct by each principal of the law practice. 

 (3) Neither subsection (1) nor (2) affects any liability of the law practice or any other 
person for the contravention. 

 (4) If a maximum penalty is specified in a provision of this Law for a contravention 
of the provision by a law practice, and different maximum penalties are specified 
for a body corporate and for a natural person, the maximum penalty applicable to 
a principal of the law practice (because of subsection (1)) is that specified for a 
natural person. 

3.2.5 Discharge by legal practitioner associate of obligations of law 
practice 

 (1) A legal practitioner associate of a law practice may, on behalf of the law practice, 
discharge any obligations of the law practice under this Law or the National 
Rules. 

 (2) For the purposes of subsection (1), the relevant provisions of this Law and the 
National Rules apply to the associate in the same way as they apply to the law 
practice. 

 (3) Subsection (1) does not apply to the extent that the associate is prevented by the 
National Rules from taking an action referred to in that subsection. 

 (4) This section does not affect any liability of a principal of the law practice. 

3.2.6 Involvement of practitioners 

Subject to the conditions of his or her Australian practising certificate, an 
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Australian legal practitioner is not prevented from being a partner, director, 
officer or employee of a law practice merely because of one or more of the 
following: 

(a) the business of the law practice includes the provision of both legal 
services and other services; 

(b) one or more other persons who are not Australian legal practitioners are 
officers, partners or employees of the law practice; 

(c) the practitioner shares receipts, revenue or other income from the provision 
of his or her legal services with the law practice or one or more persons 
who are referred to in paragraph (b) but who are not disqualified persons. 

3.2.7 Privileges of practitioners 

 (1) An Australian legal practitioner who provides legal services in the capacity of an 
officer, director, partner or employee of a law practice does not lose the 
professional privileges of an Australian legal practitioner. 

 (2) The law relating to client legal privilege (or other legal professional privilege) is 
not excluded or otherwise affected because an Australian legal practitioner is 
acting in the capacity of an officer, director, partner or employee of a law 
practice. 

3.2.8 Undue influence 

A person must not cause or induce or attempt to cause or induce a law practice or 
a legal practitioner associate of a law practice to contravene this Law, the 
National Rules or applicable professional obligations. 

Criminal maximum penalty: 100 penalty units. 

3.2.9 Approval of business structures 

The Board may approve: 

(a) a body corporate, or a kind of body corporate, for the purposes of the 
definition of incorporated legal practice in section 1.2.1; or 

(b) an unincorporated body or group, or a kind of unincorporated body or 
group, for the purposes of the definition of unincorporated legal practice 
in section 1.2.1. 

3.2.10 National Rules 

The National Rules may make provision with respect to any matter referred to in 
this Part.  
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Part 3.3 Australian legal practitioners 

Division 1 Introduction 

3.3.1 Objectives 

The objectives of this Part are: 

(a) to provide a system for the grant of Australian practising certificates to 
eligible and suitable persons who are already admitted to the Australian 
legal profession in any jurisdiction; and 

(b) to facilitate the national practice of law by ensuring that Australian legal 
practitioners can engage in legal practice regardless of their home 
jurisdiction. 

Division 2 Australian practising certificates 

3.3.2 Entitlement to practise 

 (1) An Australian legal practitioner is entitled to engage in legal practice in this 
jurisdiction. 

 (2) That entitlement is subject to any requirements of this Law and the National 
Rules and the conditions of the practitioner’s Australian practising certificate.  

3.3.3 Grant or renewal of Australian practising certificates 

 (1) The Board may, on application, grant or renew an Australian practising 
certificate in respect of a financial year. 

 (2) An Australian practising certificate is subject to conditions imposed by or under 
this Law or the National Rules. 

 (3) An Australian practising certificate ceases to be in force if the holder ceases to be 
an Australian lawyer. 

3.3.4 Prerequisites for grant or renewal of Australian practising 
certificates 

The Board may grant or renew an Australian practising certificate only if it is 
satisfied that the applicant:  

(a) is an Australian lawyer; and 

(b) is a fit and proper person to hold an Australian practising certificate; and 

(c) if required by this Law to have professional indemnity insurance—has, or 
will have on or before the grant or renewal, professional indemnity 
insurance in accordance with this Law and the National Rules; and 

(d) has satisfactorily complied with the conditions of any previous Australian 
practising certificate. 
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3.3.5 Notification of principal place of legal practice 

 (1) An Australian lawyer must notify the Board of the jurisdiction that he or she 
reasonably expects will be his or her principal place of legal practice: 

(a) on application for the grant or renewal of an Australian practising 
certificate; and 

(b) within 14 days after his or her principal place of legal practice changes, if 
that change coincides with the move from one jurisdiction (the old 
jurisdiction) to another jurisdiction (the new jurisdiction) of the permanent 
office in or through which the lawyer engages in legal practice. 

 (2) The notification must be given to the local representative of the Board for: 

(a) in the case of subsection (1) (a)—the jurisdiction that the Australian lawyer 
reasonably expects will be his or her principal place of legal practice; and 

(b) in the case of subsection (1) (b)—both the old jurisdiction and the new 
jurisdiction. 

 (3) Subsection (4) applies where a barrister proposes to move his or her permanent 
office in or through which he or she engages in legal practice from a fused 
jurisdiction to a non-fused jurisdiction where the barrister proposes to engage in 
legal practice as or in the manner of a barrister only. 

 (4) The notification by a barrister referred to in subsection (3) is not effective until 
the Board is satisfied that the barrister satisfies the relevant requirements of the 
professional association for barristers in the non-fused jurisdiction for engaging 
in legal practice as or in the manner of a barrister only. 

Note. The home jurisdiction of an Australian legal practitioner is the jurisdiction 
last notified by the practitioner to the Board under this section. 

Division 3 Conditions of Australian practising certificates 

3.3.6 Conditions—trust money and categories of practice 

 (1) An Australian practising certificate is subject to the following conditions, as 
determined by the Board: 

(a) a condition that the holder is authorised or not authorised to receive trust 
money; 

(b) a condition that the holder is authorised to engage in legal practice: 

(i) as a principal of a law practice; or 

(ii) as or in the manner of a barrister only; or 

(iii) as an employee of a law practice only; or 

(iv) as a corporate lawyer or government lawyer only; or 
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(vi) as a volunteer at a community legal service. 

 (2) An Australian practising certificate authorising the holder to engage in legal 
practice as a principal also authorises the holder to engage in legal practice as an 
employee of a legal practice or as a corporate lawyer or government lawyer. 

 (3) An Australian practising certificate authorises the holder to provide legal services 
as a volunteer at community legal services, subject to any discretionary condition 
that may be imposed by the Board that specifically prohibits, restricts or regulates 
the provision of legal services at community legal services. 

3.3.7 Statutory conditions—to comply with admission conditions and to 
hold only one practising certificate 

 (1) It is a statutory condition of an Australian practising certificate that the holder 
must not contravene a condition that was imposed on the admission of the person 
to the Australian legal profession and that is still in force. 

 (2) It is a statutory condition of an Australian practising certificate that the holder 
must not apply for or hold another Australian practising certificate that would be 
in force concurrently with the first certificate. 

3.3.8 Statutory condition—to engage in supervised legal practice 

It is a statutory condition of an Australian practising certificate that the holder 
must engage in supervised legal practice only, until: 

(a) if the holder completed practical legal training principally under the 
supervision of an Australian lawyer to qualify for admission to the 
Australian legal profession—a period or periods equivalent to 18 months’ 
supervised legal practice after the day the holder’s first practising 
certificate was granted; or 

(b) if the holder completed other practical legal training to qualify for 
admission to the Australian legal profession—a period or periods 
equivalent to 2 years’ supervised legal practice after the day the holder’s 
first practising certificate was granted. 

3.3.9 Statutory condition—to notify certain events 

 (1) It is a statutory condition of an Australian practising certificate that the holder 
must notify the Board in writing within 7 days that: 

(a) the holder has been charged with or convicted of a serious offence, a tax 
offence or an offence specified in the National Rules for the purposes of 
this section; or 

(b) a bankruptcy-related event has occurred in relation to the holder; or 

(c) the holder has become the subject of disciplinary proceedings as a lawyer 
in a foreign country. 

 (2) The National Rules may specify circumstances in which a notice need not be 
given under subsection (1). 



Chapter 3 Legal practice 
Part 3.4 Foreign lawyers 
Division 4 Miscellaneous 
 
Section 3.3.10 

Legal Profession National Law 34 

14 May 2010 CONSULTATION DRAFT 

3.3.10 Statutory condition—continuing professional development 

It is a statutory condition of an Australian practising certificate that the holder 
must comply with the applicable requirements of the Continuing Professional 
Development Rules. 

3.3.11 Discretionary conditions 

 (1) The Board may impose discretionary conditions on an Australian practising 
certificate in accordance with the National Rules, but those conditions must be of 
a kind permitted by this Law or specified in the National Rules for the purposes 
of this section. 

 (2) Discretionary conditions may be imposed on an Australian practising certificate 
at its grant or renewal or during its currency and must be reasonable and relevant. 

 (3) The Board must include details of discretionary conditions imposed on an 
Australian legal practitioner’s Australian practising certificate in the Australian 
Legal Profession Register. 

3.3.12 Compliance with conditions 

The holder of an Australian practising certificate must comply with the 
conditions of the certificate.  

Division 4 Miscellaneous 

3.3.13 National Rules for Australian practising certificates and associated 
matters 

The National Rules may make provision with respect to the following: 

(a) any aspect of Australian practising certificates, including their grant and 
renewal and restrictions on practising entitlements; 

(b) without limiting paragraph (a): 

(i) applications for the grant or renewal of Australian practising 
certificates, including the disclosure of matters relevant to an 
applicant’s eligibility and suitability; and 

(ii) the refusal of applications for the grant or renewal of Australian 
practising certificates; and 

(iii) fees for the grant or renewal of Australian practising certificates. 

Part 3.4 Foreign lawyers 

Division 1 Introduction 

3.4.1 Objective 

The objective of this Part is to encourage and facilitate the internationalisation of 
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legal services by providing a framework for the regulation of the practice of 
foreign law in Australia by foreign lawyers as a recognised aspect of legal 
practice in Australia. 

3.4.2 This Part does not apply to Australian legal practitioners 

This Part does not apply to an Australian legal practitioner (including an 
Australian legal practitioner who is also a foreign lawyer), except as expressly 
provided. 

Division 2 Limited practice without registration 

3.4.3 Practice of foreign law without registration but for limited periods 

 (1) A foreign lawyer may, subject to this Law, practise foreign law in this 
jurisdiction without having to hold a current Australian registration certificate: 

(a) during one or more periods that do not in aggregate exceed 90 days in any 
period of 12 months; or 

(b) during any period during which any restriction under the Migration Act 
1958 of the Commonwealth has the effect of limiting the period during 
which work may be done, or business transacted, by the foreign lawyer in 
Australia. 

 (2) Subsection (1) does not apply to a foreign lawyer: 

(a) who maintains an office in this jurisdiction for the purpose of practising 
foreign law in Australia; or 

(b) is a partner, director or other principal of a law practice in this jurisdiction; 
or 

(c) whose Australian registration certificate has been cancelled and he or she 
has not subsequently been granted an Australian registration certificate; or 

(c) while his or her Australian registration certificate is suspended. 

 (3) A foreign lawyer who does not hold a current Australian registration certificate 
must not: 

(a) maintain an office in this jurisdiction for the purpose of practising foreign 
law in this jurisdiction; or 

(b) be a partner, director or other principal of a law practice in this jurisdiction. 

Civil maximum penalty: 100 penalty units. 

Division 3 Registration 

3.4.4 Entitlement to practise 

 (1) An Australian-registered foreign lawyer is entitled to practise foreign law in this 
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jurisdiction. 

 (2) That entitlement is subject to any requirements of this Law and the National 
Rules and the conditions of the lawyer’s Australian registration certificate. 

3.4.5 Grant or renewal of Australian registration certificates 

 (1) The Board may, on application, grant or renew an Australian registration 
certificate in respect of a financial year. 

 (2) An Australian registration certificate is subject to conditions imposed by or under 
this Law or the National Rules. 

 (3) The Board must grant an Australian registration certificate to a person applying 
for it if the Board is satisfied that: 

(a) the person is a natural person aged 18 years or over; and 

(b) the person is registered or authorised to engage in legal practice in one or 
more foreign countries with an effective system of legal practice regulation 
and is not an Australian legal practitioner; and 

(c) the person demonstrates an intention to engage in legal practice in 
Australia within a reasonable period after registration; and 

(d) the person is not subject to any special conditions or undertakings 
concerning his or her engagement in legal practice as a result of criminal, 
civil or disciplinary proceedings in Australia or a foreign country that 
would make registration inappropriate; and 

(e) the person is not the subject of disciplinary proceedings in Australia or a 
foreign country (including any preliminary investigations or action that 
might lead to disciplinary proceedings) in his or her capacity as: 

(i) a foreign lawyer; or 

(ii) an Australian-registered foreign lawyer; or 

(iii) an Australian lawyer; and 

(f) the person’s registration or authorisation is not cancelled or currently 
suspended in any place as a result of disciplinary action; and 

(g) the person is not otherwise personally prohibited from engaging in legal 
practice in any place or bound by any undertaking not to engage in legal 
practice in any place as a result of criminal, civil or disciplinary 
proceedings in any place; and 

 (h) the person satisfies any other requirements of the National Rules. 

 (4) The Board may refuse to grant or renew an Australian registration certificate on 
any ground specified in the National Rules for the purposes of this section. 
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 (5) Residence or domicile in Australia is not a prerequisite for or a factor in 
entitlement to the grant or renewal of an Australian registration certificate. 

 (6) The Board: 

(a) may make such enquiries as it thinks fit of any overseas registration 
authority for the purposes of determining whether to be satisfied as to the 
matters referred to in subsection (3); and 

(b) may consider any other matters, not inconsistent with this Law, that the 
Board considers relevant. 

 (7) A foreign lawyer is registered as a foreign lawyer on being granted an Australian 
registration certificate, and ceases to be registered when the foreign lawyer no 
longer holds an Australian registration certificate. 

Note. A person who is granted an Australian registration certificate becomes an 
Australian-registered foreign lawyer. 

3.4.6 Notification of principal place of legal practice 

An applicant for or holder of an Australian registration certificate must notify the 
Board of the jurisdiction that he or she reasonably expects will be his or her 
principal place of legal practice: 

(a) on application for the grant or renewal of an Australian registration 
certificate; and 

(b) within 14 days after his or her principal place of legal practice changes, if 
that change coincides with the move from one jurisdiction to another of the 
permanent office in or through which the practitioner engages in legal 
practice. 

Division 4 Conditions of Australian registration certificates 

3.4.7 Conditions—trust money 

An Australian registration certificate is subject to a condition, as determined by 
the Board, that the holder is authorised or not authorised to receive trust money. 

3.4.8 Statutory condition—to hold only one Australian registration 
certificate 

It is a statutory condition of an Australian registration certificate that the holder 
must not apply for or hold another Australian registration certificate that would 
be in force concurrently with the first certificate. 

3.4.9 Statutory condition—to notify certain events 

 (1) It is a statutory condition of an Australian registration certificate that the holder 
must notify the Board in writing within 7 days that: 

(a) the holder has been charged or of a serious offence, a tax offence or an 
offence specified in the National Rules for the purposes of this section; or 
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(b) a bankruptcy-related event has occurred in relation to the holder; or 

(c) the holder is the subject of disciplinary proceedings, or other disciplinary 
action, as a lawyer in a foreign country. 

 (2)  The National Rules may specify circumstances in which notification is not 
required. 

3.4.10 Discretionary conditions 

 (1) The Board may impose discretionary conditions on an Australian registration 
certificate in accordance with the National Rules, but those conditions must be of 
a kind specified in the National Rules for the purposes of this section. 

 (2) Discretionary conditions may be imposed on an Australian registration certificate 
at its grant or renewal or during its currency and must be reasonable and relevant. 

 (3) Without limitation, a discretionary condition may require the holder to engage in 
the practice of foreign law under specified supervision or restrict the foreign 
lawyer’s practising entitlements. 

 (4) The Board must include details of discretionary conditions imposed on a foreign 
lawyer’s Australian registration certificate in the Australian Legal Profession 
Register. 

3.4.11 Compliance with conditions 

The holder of an Australian registration certificate must comply with the 
conditions of the certificate.  

Division 5 Scope of practice 

3.4.12 Scope of practice 

 (1) This section applies to: 

(a) a foreign lawyer who is practising foreign law under Division 2; or 

(b) an Australian-registered foreign lawyer. 

 (2) The foreign lawyer may provide only the following legal services in Australia: 

(a) doing work, or transacting business, concerning the law of a foreign 
country where the lawyer is registered or authorised by the foreign 
registration authority for the country; 

(b) legal services (including appearances) in relation to proceedings before 
bodies other than courts, being proceedings in which the body concerned is 
not required to apply the rules of evidence and in which knowledge of the 
foreign law of a country referred to in paragraph (a) is essential; 

(c) legal services in relation to arbitration proceedings or conciliation, 
mediation and other forms of consensual dispute resolution; 
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(d) legal services of a kind specified in the National Rules for the purposes of 
this section. 

  (3) Nothing in this Law authorises the foreign lawyer: 

(a) to practise Australian law in Australia; or 

(b) to appear in any court, except on the lawyer’s own behalf or as permitted 
by the National Rules. 

 (4) Despite subsection (3), the foreign lawyer may advise on the effect of an 
Australian law if: 

(a) the giving of advice on Australian law is necessarily incidental to the 
practice of foreign law; and 

(b) the advice is expressly based on advice given on the Australian law by an 
Australian legal practitioner who is not an employee of the foreign lawyer. 

Division 6 Miscellaneous 

3.4.13 National Rules for foreign lawyers 

The National Rules may make provision with respect to the following: 

(a) any aspect of Australian registration certificates, including their grant and 
renewal and restrictions on practising entitlements; and 

(b) without limiting paragraph (a): 

(i) applications for the grant or renewal of Australian registration 
certificates, including the disclosure of matters relevant to an 
applicant’s eligibility and suitability for the grant or renewal of 
Australian registration certificates; and 

(ii) the refusal of applications for Australian registration certificates; 
and 

(iii) fees for the grant or renewal of Australian registration certificates; 
and 

(c) the conduct of the practice of foreign law in Australia by foreign lawyers. 

Part 3.5 Variation, suspension and cancellation of 
certificates 

Division 1 Introduction 

3.5.1 Objective 

The objective of this Part is to provide procedures for the variation, suspension or 
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cancellation of Australian practising certificates and Australian registration 
certificates. 

3.5.2 References to certificate 

The term certificate in this Part refers to an Australian practising certificate or an 
Australian registration certificate. 

Division 2 Variation, suspension or cancellation 

3.5.3 Variation, suspension or cancellation 

 (1) The Board may vary a certificate for a formal or clerical reason or in another way 
that does not adversely affect the holder’s interests. 

 (2) The Board may vary a certificate, or issue a substitute certificate, to reflect a 
variation of the certificate. 

 (3) The Board may vary, suspend or cancel a certificate: 

(a) at the request of or with the concurrence of the holder; or 

(b) in accordance with Division 3; or 

(c) if the holder has contravened a condition of the certificate; or 

(d) if the holder has failed without reasonable excuse to comply with a 
requirement under Chapter 7 made in connection with an investigation of 
the holder in connection with this Chapter or has committed an offence 
under Chapter 7 in connection with any such investigation; or 

(e) on the recommendation of the Ombudsman; or 

(f) at the direction of the designated tribunal; or 

(g) if the holder dies. 

 (4) The Board may lift the suspension of a certificate imposed under this Part at any 
time, but must not do so inconsistently with an order of the designated tribunal in 
a case where the suspension was imposed at the direction of the designated 
tribunal. 

 (5) The Board must give written notice of any variation, suspension or cancellation 
of a certificate to the holder or former holder, except where he or she has died. 

3.5.4 Suspension—pending further action 

 (1) This section applies if: 

(a) the Board is considering whether to instigate, continue or complete action 
under this Part in relation to a certificate; or 

(b) the Ombudsman has recommended that the Board temporarily suspend a 
certificate for a specified period while the Ombudsman is considering or is 
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in the process of taking action in relation to the holder of the certificate. 

 (2) The Board may: 

(a) suspend the certificate if satisfied there are reasonable grounds for doing so 
and (where the Ombudsman has recommended the suspension as referred 
to in subsection (1) (b)) for a period not exceeding that specified by the 
Ombudsman; and 

(b) at its discretion, renew the certificate (while it is suspended) if the end of 
the period of its currency is imminent. 

 (3) The Board may, at its discretion, for the purpose of enabling the proper 
arrangement of the affairs of the holder, defer taking action under this Part, or 
renew the certificate, for such period as the Board considers necessary to achieve 
that purpose. 

3.5.5 Variation or suspension—pending criminal proceedings 

 (1) If the holder of a certificate has been charged with a serious offence, a tax 
offence or an offence specified in the National Rules for the purposes of this 
section but the charge has not been determined, the Board may, if it considers it 
appropriate to do so having regard to the seriousness of the offence and to the 
public interest, vary or suspend the certificate. 

 (2) The variation or suspension has effect until the earliest of the following occurs: 

(a) the Board revokes it; or 

(b) the end of the period specified by the Board; or 

(c) if the holder is convicted of the offence—28 days after the day of the 
conviction; or 

(d) if the charge is dismissed—the day of the dismissal. 

3.5.6 Matters involving convictions 

 (1) If a certificate is varied, suspended or cancelled under this Part because the 
holder has been convicted of an offence, the Supreme Court may, on the 
application of the holder, order that decision be stayed until: 

(a) the end of the time to appeal against the conviction; and 

(b) if an appeal is made against the conviction—the appeal is finally decided, 
lapses or otherwise ends. 

The variation, suspension or cancellation does not have effect during any period 
in respect of which the stay is in force. 

 (2) If a certificate is varied, suspended or cancelled under this Part because the 
holder has been convicted of an offence and the conviction is quashed: 

(a) the variation or suspension ceases to have effect when the conviction is 
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quashed; or 

(b) the cancellation ceases to have effect when the conviction is quashed and 
the certificate is restored as if it had merely been suspended. 

Division 3 Show cause procedure 

Subdivision 1 Preliminary 

3.5.7 Show cause events 

Show cause events are of two kinds, as follows: 

(a) automatic show cause events; 

(b) designated show cause events. 

Subdivision 2 Automatic show cause events 

3.5.8 Nature of automatic show cause events 

An automatic show cause event is an event that occurred in relation to a person 
who is an applicant for or the holder of a certificate and that is one of the 
following: 

(a) a bankruptcy-related event; 

(b) his or her conviction for a serious offence or a tax offence, whether or not: 

(i) the offence was committed while the he or she was engaging in 
legal practice as an Australian legal practitioner or was practising 
foreign law as an Australian-registered foreign lawyer; or 

(ii) other persons are prohibited from disclosing the identity of the 
offender; 

(c) an event of a kind specified in the National Rules for the purposes of this 
section. 

3.5.9 Automatic show cause events—applicants 

 (1) This section applies if an automatic show cause event has occurred at any time in 
relation to an applicant for the grant or renewal of a certificate. 

 (2) As part of the application, the applicant must provide to the Board a statement: 

(a) about the show cause event; and 

(b) explaining why, despite the show cause event, the applicant considers 
himself or herself to be a fit and proper person to hold a certificate. 

 (3) However, the applicant need not provide a statement under subsection (2) if: 
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(a) the applicant (as a previous applicant for a compliance certificate) has 
previously provided to the Board adequate details of the show cause event; 
or 

(b) the applicant (as a previous applicant for the grant or renewal of a 
certificate) has previously provided to the Board a statement under this 
Part explaining why, despite the show cause event, he or she considers 
himself or herself to be a fit and proper person to hold a certificate. 

3.5.10 Automatic show cause events—holders 

 (1) This section applies to an automatic show cause event that occurs in relation to 
the holder of a certificate. 

 (2) The holder must, in accordance with the National Rules, provide to the Board: 

(a) a notice stating that the show cause event occurred; and 

(b) a statement explaining why, despite the show cause event, the holder 
considers himself or herself to be a fit and proper person to hold a 
certificate. 

3.5.11 Automatic show cause events—action by Board 

The Board may refuse to grant or renew, or may vary, suspend or cancel, a 
certificate if the applicant or holder: 

(a) fails to provide a statement as required by this Subdivision; or 

(b) has provided a statement in accordance with this Subdivision but the Board 
considers that the applicant or holder has not shown in the statement that, 
despite the show cause event, he or she considers himself or herself to be a 
fit and proper person to hold a certificate; or 

(c) has failed without reasonable excuse to comply with a requirement under 
Chapter 7 made in connection with an investigation of the show cause 
event concerned or has committed an offence under that Chapter in 
connection with any such investigation. 

Subdivision 3 Designated show cause events 

3.5.12 Nature of designated show cause events 

A designated show cause event is service of a notice on a holder of a certificate: 

(a) alleging: 

(i) in the case of a holder of an Australian practising certificate—that 
the holder has engaged in legal practice outside the terms of a 
restriction on his or her practising entitlements; or 

(ii) in the case of a holder of an Australian registration certificate—that 
the holder has provided legal services not permitted by or under this 
Law; or 
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(iii) in the case of a holder of an Australian practising certificate who is 
required to have professional indemnity insurance—that the holder 
does not have, or no longer has, professional indemnity insurance 
that complies with this Law in relation to the certificate; or 

(iv) a matter of a kind specified in the National Rules for the purposes of 
this section; and 

(b) requiring the holder to provide a statement showing cause why the Board 
should not take action, specified in the notice, to vary, suspend or cancel 
the certificate. 

3.5.13 Designated show cause events—holders 

 (1) This section applies to a designated show cause event that occurs in relation to a 
holder of a certificate. 

 (2) The holder must, in accordance with the National Rules, provide to the Board a 
statement explaining why, despite the show cause event, the holder considers 
himself or herself to be a fit and proper person to hold a certificate. 

Criminal maximum penalty: 50 penalty units. 

3.5.14 Designated show cause events—action by Board 

 (1) If the holder provides a statement required by this Subdivision, the Board must 
investigate and determine whether the person concerned is a fit and proper person 
to hold a certificate. 

 (2) The Board may refuse to grant or renew, or may vary, suspend or cancel, a 
certificate if the holder: 

(a) fails to provide a statement as required by this Subdivision; or 

(b) has provided a statement in accordance with this Subdivision but the Board 
considers that the holder has not shown in the statement that, despite the 
show cause event, he or she considers himself or herself to be a fit and 
proper person to hold a certificate; or 

(c) has failed without reasonable excuse to comply with a requirement under 
Chapter 7 made in connection with an investigation of the show cause 
event concerned or has committed an offence under that Chapter in 
connection with any such investigation. 

 (3)  If the person is the holder of a certificate and: 

(a)  the Board determines that the person is such a fit and proper person—it 
must take no further action in relation to the show cause event; or 

(b) the Board determines that the person is not such a fit and proper person—it 
may take the action specified in the notice referred to in section 3.5.12 or 
take less onerous action that the Board considers appropriate. 

 (4) In investigating and determining a matter under this section, the Board: 
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(a) is not limited to investigating and making its determination on the basis of 
just the show cause event concerned; and 

(b) may have regard to the facts and circumstances that surround, arise in 
connection with, relate to or give rise to the show cause event concerned. 

 (5) The Board is not to deal with a matter under this section if the matter has 
previously been the subject of investigation and determination under this Law 
unless the Board is satisfied there are exceptional circumstances for doing so. 

Subdivision 4 Other provisions about show cause events 

3.5.15 Immediate variation or suspension for show cause event 

 (1)  This section applies if an automatic show cause event or a designated show cause 
event has occurred in relation to the holder of a certificate and the Board 
considers it necessary in the public interest to vary or suspend the certificate 
immediately. 

 (2) The Board may, by written notice given to the holder, immediately vary or 
suspend the certificate until the earlier of the following: 

(a) the time at which the Board informs the holder of the Board’s decision 
under this Division; 

(b) the end of the period of 56 days after the notice is given to the holder under 
this section.  

 (3) The holder may make written representations to the Board about the suspension, 
and the Board must consider the representations. 

 (4) The Board may revoke the suspension at any time, whether or not in response to 
any written representations made to it by the holder. 

3.5.16 Events or matters occurring before admission or registration 

If an event or matter occurred before a person was first admitted to the Australian 
legal profession or first registered as a foreign lawyer, the Board may decide to 
take no action under this Division in connection with the event or matter if: 

(a) the person disclosed the event or matter to the Board in an application for a 
compliance certificate or for a declaration of early assessment of eligibility 
for a compliance certificate or in his or her first application for an 
Australian registration certificate; or 

(b) the Board is satisfied there are exceptional circumstances for doing so. 

Division 4 Miscellaneous 

3.5.17 Investigations 

 (1) The Board may conduct an investigation of any matter for the purposes of this 
Part. 
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 (2) The provisions of: 

(a) Division 4 of Part 5.2; and 

(b) Chapter 7 so far as relevant to that Division; 

apply, with any necessary adaptations, in relation to a matter referred to in 
subsection (1) as if the matter were the subject of a complaint under Chapter 5. 

3.5.18 Restriction on making further applications 

 (1) If the Board refuses to grant or renew or cancels a certificate under this Part, the 
Board may also decide that the person concerned is not entitled to apply for a 
certificate for a specified period not exceeding 5 years. 

 (2) That person is accordingly not entitled to apply for a certificate during that 
period. 

 (3) The Board must give the person concerned written notice of the Board’s decision 
under this section. 

3.5.19 Relationship of this Part with Chapter 5 

 (1) Nothing in this Part prevents a matter to which this Part relates from being dealt 
with under Chapter 5, whether or not it is being, or has already been, dealt with 
under this Part. 

 (2) Without limitation, a matter to which this Part relates may be made the subject of 
a complaint and dealt with under Chapter 5 even if adverse action has been taken 
under this Part against the Australian legal practitioner or Australian-registered 
foreign lawyer concerned. 

3.5.20 National Rules 

The National Rules may make provision with respect to the variation, suspension 
or cancellation of certificates, including the show cause procedure under and any 
other matter relating to this Part. 

Part 3.6 Appeal or review about certificates 

3.6.1 Objective 

The objective of this Part is to provide a right to appeal against or to seek a 
review of certain decisions of the Board in relation to Australian practising 
certificates and Australian registration certificates. 

3.6.2 Right of appeal or review about Australian practising certificates 

 (1) An applicant for or the holder of an Australian practising certificate whose home 
jurisdiction is this jurisdiction may, in accordance with applicable jurisdictional 
legislation, appeal to the designated tribunal of this jurisdiction against, or seek a 
review by that tribunal of, any of the following decisions of the Board under this 
Chapter: 
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(a) a decision to refuse to grant or renew the Australian practising certificate; 
or 

(b) a decision to vary, suspend or cancel the Australian practising certificate. 

 (2) The designated tribunal may make any order it considers appropriate on an 
appeal or review under this section, including any of the following orders: 

(a) an order directing the Board to grant, or to refuse to grant, an application 
for an Australian practising certificate; 

(b) an order directing the Board to suspend for a specified period or cancel an 
Australian practising certificate, or to reinstate an Australian practising 
certificate that has been suspended or cancelled; 

(c) an order that an applicant or holder is not entitled to apply for the grant of 
an Australian practising certificate for a specified period not exceeding 5 
years; 

(d) an order directing the Board to impose conditions on an Australian 
practising certificate for a specified period, or to vary or revoke conditions 
imposed by the Board or to vary the period for which they are to be 
imposed. 

 (3) Except to the extent (if any) that may be ordered by the designated tribunal, the 
lodging of an appeal or application for review under this section does not stay the 
effect of the refusal, variation, suspension or cancellation concerned. 

 (4) The designated tribunal may not order the imposition of conditions on an 
Australian practising certificate without first taking submissions from the Board. 

 (5) In proceedings on an appeal or review under this section in which the question of 
whether a person is a fit and proper person to hold an Australian practising 
certificate is at issue: 

(a) the onus of establishing that a person is a fit and proper person to hold an 
Australian practising certificate is on the person asserting that fact; and 

(b) it is to be presumed in the absence of evidence to the contrary that any 
statement of facts in the reasons of the Board for the decision concerned is 
a correct statement of the facts in the matter; and 

(c) a document that appears to be a document issued for the purposes of or in 
connection with any application, proceedings or other matter arising under 
the Bankruptcy Act is admissible in the proceedings and is evidence of the 
matters stated in the document. 

 (6) The Board is to give effect to any order of the designated tribunal under this 
section. 

Note. Jurisdictional legislation may provide a right of appeal against or a right of 
review of the designated tribunal’s decision. 
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3.6.3 Right of appeal or review about Australian registration certificates 

 (1) An applicant for or the holder of an Australian registration certificate whose 
home jurisdiction is this jurisdiction may, in accordance with applicable 
jurisdictional legislation, appeal to the designated tribunal of this home 
jurisdiction against, or seek a review by that tribunal of, any of the following 
decisions of the Board under this Chapter: 

(a) a decision to refuse to grant or renew the Australian registration certificate; 
or 

(b) a decision to vary, suspend or cancel the Australian registration certificate. 

 (2) The designated tribunal may make any order it considers appropriate on the 
appeal or review. 

 (3) Except to the extent (if any) that may be ordered by the designated tribunal, the 
lodging of an appeal or application for review does not stay the effect of the 
refusal, variation, suspension or cancellation concerned. 

 (4) The designated tribunal may not order the imposition of conditions on an 
Australian registration certificate without first taking submissions from the 
Board. 

 (5) The Board is to give effect to any order of the designated tribunal under this 
section. 

Note. Jurisdictional legislation may provide a right of appeal against or a right of 
review of the designated tribunal’s decision. 

Part 3.7 Incorporated and unincorporated legal 
practices 

Division 1 General 

3.7.1 Application of this Division 

This Division applies to a law practice that is an incorporated legal practice or an 
unincorporated legal practice. 

3.7.2 Services that may be provided 

A law practice to which this Division applies is entitled to engage in legal 
practice in this jurisdiction, and may also provide other services. 

3.7.3 Notice of intention to engage in or terminate legal practice 

 (1) If an entity intends to engage in legal practice as a law practice to which this 
Division applies, it must give the Board a notice of that intention in accordance 
with the National Rules. 

Civil maximum penalty: for a body corporate—50 penalty units; for a natural 
person—10 penalty units. 
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 (2) An entity must not engage in legal practice as a law practice to which this 
Division applies if it has not given the Board the notice required under subsection 
(1). 

Civil maximum penalty: for a body corporate—50 penalty units; for a natural 
person—10 penalty units. 

 (3) If a law practice to which this Division applies ceases to engage in legal practice 
in this jurisdiction, it must give the Board a notice of that fact in accordance with 
the National Rules. 

Civil maximum penalty: for a body corporate—50 penalty units; for a natural 
person—10 penalty units. 

 (4) The National Rules may make provision for determining whether and when an 
entity ceases to engage in legal practice in Australia. 

 (5) To be effective, a notice under this section must comply with and be given in 
accordance with the National Rules. In particular, the National Rules may: 

(a) specify the period within which a notice must be given; and 

(b) provide for a notice to be given on behalf of an entity. 

 (6) A notice given by an entity under subsection (1) operates until it gives notice 
under subsection (3). 

3.7.4 Supervising legal practitioner 

 (1) A law practice to which this Division applies is required to have at least one 
supervising legal practitioner who: 

(a) is: 

(i) in the case of a company within the meaning of the Corporations 
Act—a validly appointed director of the company; or 

(ii) in the case of a partnership—a partner in the partnership; or 

(iii) in any other case—has a relationship with the law practice that is of 
a kind approved by the Board or specified in the National Rules for 
the purposes of this section; and 

(b) is an Australian legal practitioner who holds an Australian practising 
certificate authorising the holder to engage in legal practice as a principal 
of a law practice and that is not subject to any condition under this Law 
requiring the holder to engage in supervised legal practice. 

 (2) A law practice to which this Division applies must, as soon as practicable and in 
accordance with the National Rules, notify the Board of the names and other 
particulars of each person who is or ceases to be a supervising legal practitioner 
of the law practice. 
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Civil maximum penalty: for a body corporate—50 penalty units; for a natural 
person—10 penalty units. 

Note. A supervising legal practitioner is a principal of the law practice. 

3.7.5 Law practice without principal 

 (1) A law practice to which this Division applies contravenes this section if it does 
not have any principals for a period exceeding 7 days. 

Civil maximum penalty: for a body corporate—100 penalty units; for a natural 
person—20 penalty units. 

 (2) If a law practice to which this Division applies ceases to have any principals, the 
law practice must notify the Board of that fact within 7 days. 

Civil maximum penalty: for a body corporate—50 penalty units; for a natural 
person—10 penalty units. 

 (3) A law practice to which this Division applies must not provide legal services in 
this jurisdiction during any period it is in default of relevant requirements under 
this section. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

 (4) A law practice to which this Division applies that contravenes subsection (1) is 
taken to be in default of relevant requirements under this section for the period 
from the end of the period of 7 days until it has at least one principal. 

 (5) The Board may, if it thinks it appropriate, appoint an Australian legal practitioner 
who is an employee of the law practice or another person nominated by the 
Board, in the absence of a principal, to exercise the functions conferred or 
imposed on a principal under this Part. 

 (6) An Australian legal practitioner is not eligible to be appointed under this section 
unless the practitioner holds an Australian practicing certificate as a principal of a 
law practice. 

 (7) The appointment under this section of a person to exercise functions of a 
principal does not, for any other purpose, confer or impose on the person any of 
the other functions of a principal of the law practice. 

 (8) A law practice does not contravene subsection (1) during any period during 
which a person holds an appointment under this section in relation to the law 
practice. 

3.7.6 Disclosure obligations 

 (1) This section applies if a person engages a law practice to which this Division 
applies to provide services that the person might reasonably assume to be legal 
services and the law practice provides both legal services and other services. 

 (2) Each partner, director, officer or employee of the law practice who is an 
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Australian legal practitioner must ensure that a disclosure is made informing the 
person: 

(a) whether the services are legal services; and 

(b) of any other matters specified in the National Rules for the purposes of this 
section. 

 (3) If a proper disclosure has not been made under this section to the person about 
the provision of a service that the person might reasonably assume to be a legal 
service, the standard of care owed by the law practice in respect of the service is 
the standard that would be applicable if the service were a legal service that had 
been provided by an Australian legal practitioner. 

3.7.7 Disqualification of entities from providing legal services 

 (1) The Supreme Court of this jurisdiction may, on the application of the Board or 
the Ombudsman, make an order disqualifying an entity from providing legal 
services in this jurisdiction as a law practice to which this Division applies for the 
period the Court considers appropriate if satisfied that disqualification is justified. 

 (2) An order under this section may, if the Supreme Court thinks it appropriate, be 
made: 

(a) subject to conditions as to the conduct of the law practice; or 

(b) subject to conditions as to when or in what circumstances the order is to 
take effect; or 

(c) together with orders to safeguard the interests of clients or employees of 
the law practice. 

 (3) An entity that is disqualified under this section ceases to be an incorporated legal 
practice or unincorporated legal practice. 

 (4) Conduct of an Australian legal practitioner who provides legal services on behalf 
of a disqualified entity in the capacity of a partner, director, officer or employee 
of the entity is capable of constituting unsatisfactory professional conduct or 
professional misconduct where the practitioner ought reasonably to have known 
that the entity is disqualified under this section. 

 (5) An order made by the Supreme Court of another jurisdiction applies in relation to 
this jurisdiction in the same way as it applies in relation to that other jurisdiction 
and as if it had been made by the Supreme Court of this jurisdiction. 

3.7.8 Disqualification of persons from management involvement  

 (1) The Supreme Court of this jurisdiction may, on the application of the 
Ombudsman, make an order disqualifying a person who is not an Australian legal 
practitioner from being involved in the management in this jurisdiction of a law 
practice to which this Division applies if satisfied that disqualification is justified. 

 (2) Without limitation, an order under this section operates to disqualify a person 
from being a partner or officer of an unincorporated legal practice. 
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 (3) The Supreme Court may revoke an order under this section on application by the 
Ombudsman or by the person against whom the order was made. 

 (4) An incorporated legal practice contravenes this subsection if a disqualified 
person: 

(a) is a director, officer or employee of the incorporated legal practice 
(whether or not the person provides legal services) or is a partner, director, 
officer or employee of a related entity; or 

(b) is a director, officer or employee of the incorporated legal practice in a 
business that includes the provision of legal services; or 

(c) shares the receipts, revenue or other income arising from the provision of 
legal services by the incorporated legal practice; or 

(d) is engaged or paid in connection with the provision of legal services by the 
incorporated legal practice. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

 (5) A principal of an unincorporated legal practice who is an Australian legal 
practitioner must not knowingly: 

(a) be a partner of a disqualified person in the business; or 

(b) share with a disqualified person the receipts, revenue or other income 
arising from the provision of legal services by the business; or 

(c) employ or pay a disqualified person in connection with the provision of 
legal services by the business. 

Criminal maximum penalty: 100 penalty units. 

 (6) The failure of a principal of an incorporated legal practice who is an Australian 
legal practitioner to ensure that the law practice complies with subsection (4) is 
capable of constituting unsatisfactory professional conduct or professional 
misconduct. 

3.7.9 Actions of non-practitioner 

A partner, director, officer or employee of a law practice to which this Division 
applies who is not an Australian legal practitioner does not contravene a 
provision of this Law or the National Rules merely because of any of the 
following: 

(a) he or she is a member or associate of the law practice where its business 
includes the provision of legal services; 

(b) he or she receives any fee, gain or reward for business of the law practice 
that is the business of an Australian legal practitioner; 
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(c) he or she holds out, advertises or represents himself or herself as a member 
of the law practice where its business includes the provision of legal 
services; 

(d) he or she shares with any other person the receipts, revenue or other 
income of the law practice where its business is the business of an 
Australian legal practitioner; 

unless the provision expressly applies to partners, di9rectors, officers or 
employees of law practices to which this Division applies who are not Australian 
legal practitioners. 

Division 2 Provisions applying to incorporated legal 
practices only 

 
3.7.10 External administration proceedings under Corporations Act or 

other legislation 

 (1) This section applies to: 

(a) proceedings in any court under Chapter 5 of the Corporations Act relating 
to a corporation that is or was an incorporated legal practice and that is or 
was in the process of becoming an externally-administered body corporate 
under that Act; or 

(b) proceedings in any court under other legislation for the external 
administration (however expressed) of an incorporated legal practice. 

 (2) The Board or the Ombudsman or both are entitled to intervene in the 
proceedings, unless the court determines that the proceedings do not concern or 
affect the provision of legal services by the incorporated legal practice. 

 (3) The court may, when exercising its jurisdiction in the proceedings, have regard to 
the interests of the clients of the incorporated legal practice who have been or are 
to be provided with legal services by the law practice. 

 (4) Subsection (3) does not authorise the court to make any decision that is contrary 
to a specific provision of: 

(a) in relation to proceedings referred to in subsection (1) (a)—the 
Corporations Act; or 

(b) in relation to proceedings referred to in subsection (1) (b)—any legislation 
applicable to the incorporated legal practice. 

  (5) The provisions of subsections (2) and (3) are declared to be Corporations 
legislation displacement provisions for the purposes of section 5G of the 
Corporations Act in relation to the provisions of Chapter 5 of that Act. 

Note. Section 5G of the Corporations Act provides that, if a State or Territory 
law declares a provision of a State or Territory law to be a Corporations 
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legislation displacement provision, any provision of the Corporations legislation 
with which the State or Territory provision would otherwise be inconsistent does 
not apply to the extent necessary to avoid the inconsistency. 

3.7.11 Incorporated legal practice that is subject to receivership under this 
Law and external administration under Corporations Act 

 (1) This section applies if an incorporated legal practice is the subject of both: 

(a) the appointment of a National Law receiver; and 

(b) the appointment of a Corporations Act administrator. 

 (2) The National Law receiver is under a duty to notify the Corporations Act 
administrator of the appointment of the National Law receiver, whether the 
appointment precedes, follows or is contemporaneous with the appointment of 
the Corporations Act administrator. 

 (3) The National Law receiver or the Corporations Act administrator (or both of 
them jointly) may apply to the Supreme Court of this jurisdiction for the 
resolution of issues arising from or in connection with the dual appointments and 
their respective powers, except where proceedings referred to in section 3.7.10 
have been commenced. 

 (4) The Supreme Court may make any orders it considers appropriate, and no 
liability attaches to the National Law receiver or the Corporations Act 
administrator for any act or omission done by the receiver or administrator in 
good faith for the purpose of carrying out or acting in accordance with the orders. 

 (5) The Ombudsman is entitled to intervene in the proceedings, unless the court 
determines that the proceedings do not concern or affect the provision of legal 
services by the incorporated legal practice. 

 (6) The provisions of subsections (3) and (4) are declared to be Corporations 
legislation displacement provisions for the purposes of section 5G of the 
Corporations Act in relation to the provisions of Chapter 5 of that Act. 

 (7) In this section: 

Corporations Act administrator means: 

(a) a receiver, receiver and manager, liquidator (including a provisional 
liquidator), controller, administrator or deed administrator appointed under 
the Corporations Act; or 

(b) a person who is appointed to exercise powers under that Act and who is 
specified, or of a class specified, in the National Rules for the purposes of 
this definition. 

National Law receiver means a receiver appointed under Part 6.5. 

3.7.12 Incorporated legal practice that is subject to receivership under this 
Law and external administration under other legislation 

 (1) This section applies if an incorporated legal practice is the subject of both: 
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(a) the appointment of a National Law receiver; and 

(b) the appointment of an external administrator. 

 (2) The National Law receiver is under a duty to notify the external administrator of 
the appointment of the National Law receiver, whether the appointment precedes, 
follows or is contemporaneous with the appointment of the external 
administrator. 

 (3) The National Law receiver or the external administrator (or both of them jointly) 
may apply to the Supreme Court of this jurisdiction for the resolution of issues 
arising from or in connection with the dual appointments and their respective 
powers. 

 (4) The Supreme Court may make any orders it considers appropriate, and no 
liability attaches to the National Law receiver or the external administrator for 
any act or omission done by the receiver or administrator in good faith for the 
purpose of carrying out or acting in accordance with the orders. 

 (5) The Ombudsman is entitled to intervene in the proceedings, unless the court 
determines that the proceedings do not concern or affect the provision of legal 
services by the incorporated legal practice. 

 (6) In this section: 

external administrator means a person who is appointed to exercise powers 
under other legislation (whether or not of this jurisdiction) and who is specified, 
or of a class specified, in the National Rules for the purposes of this definition. 

National Law receiver means a receiver appointed under Part 6.5. 

3.7.13 Extension of vicarious liability relating to failure to account, pay or 
deliver and dishonesty to incorporated legal practices 

 (1) This section applies to any of the following proceedings (being proceedings 
based on the vicarious liability of an incorporated legal practice): 

(a) civil proceedings relating to a failure to account for, pay or deliver money 
or property received by, or entrusted to, the practice (or to any director, 
officer or employee of the practice) in the course of the provision of legal 
services by the practice, being money or property under the direct or 
indirect control of the practice; 

(b) civil proceedings for any other debt owed, or damages payable, to a client 
as a result of a dishonest act or omission by an Australian legal practitioner 
who is a director, officer or employee of the practice in connection with 
the provision of legal services to the client. 

 (2) If the incorporated legal practice would not (but for this section) be vicariously 
liable for any acts or omissions of its officers and employees in those 
proceedings, but would be liable for those acts or omissions if the practice and 
those officers and employees were carrying on business in partnership, the 
practice is taken to be vicariously liable for those acts or omissions. 
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3.7.14 Relationship of Law to Corporations legislation 

 (1) The National Rules may declare any provision of this Law or the National Rules 
that relates to an incorporated legal practice to be a Corporations legislation 
displacement provision for the purposes of section 5G of the Corporations Act. 

 (2) The National Rules may declare any matter relating to an incorporated legal 
practice that is prohibited, required, authorised or permitted by or under this Law 
or the National Rules to be an excluded matter for the purposes of section 5F of 
the Corporations Act in relation to: 

(a) the whole of the Corporations legislation; or 

(b) a specified provision of the Corporations legislation; or 

(c) the Corporations legislation other than a specified provision; or 

(d) the Corporations legislation otherwise than to a specified extent. 

 (3) In this section: 

matter includes act, omission, body, person or thing. 

Division 3 Miscellaneous 

3.7.15 National Rules for incorporated and unincorporated legal practices 

The National Rules may make provision with respect to any aspect of 
incorporated legal practices and unincorporated legal practices, so far as concerns 
the provision of legal services or matters that affect or may affect the provision of 
legal services. 

Part 3.8 Community legal services 

3.8.1 Status of community legal services 

 (1) The status of a community legal service as a body established on a not-for-profit 
basis is not affected by any profit made by it so long as the income cannot or will 
not be distributed to any member or employee of the body otherwise than by way 
of reasonable remuneration under a contract of service or for services. 

 (2) A community legal service may, subject to Part 4.3, recover legal costs incurred 
by it in respect of legal services that it provides. 

3.8.2 Supervising legal practitioner 

 (1) A community legal service or its governing body is required to have at least one 
supervising legal practitioner who is employed or engaged by the service or is a 
member of its governing body. 

 (2) A community legal service contravenes this section if it or its governing body 
does not have any supervising legal practitioners for a period exceeding 7 days. 



Chapter 3 Legal practice 
Part 3.8 Community legal services 
 
 
Section 3.8.3 

Legal Profession National Law 57 

14 May 2010 CONSULTATION DRAFT 

Civil maximum penalty: for a body corporate—100 penalty units; for a natural 
person—20 penalty units. 

Note. A supervising solicitor is a principal of the law practice. 

3.8.3 National Rules for community legal services 

The National Rules may make provision with respect to any aspect of community 
legal services, so far as concerns the provision of legal services or matters that 
affect or may affect the provision of legal services. 
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Chapter 4 Business practice and professional conduct 

Part 4.1 Introduction 

4.1.1 Objectives 

The objectives of this Chapter are: 

(a) to ensure appropriate safeguards are in place for maintaining the integrity 
of legal services; and 

(b) to apply those safeguards regardless of the type of business structure used 
for the delivery of legal services. 

Part 4.2 Trust money and trust accounts 

Division 1 Preliminary 

4.2.1 Objective 

The objective of this Part is to ensure that trust money is held by law practices in 
a manner that protects the interests of the persons for whom or on whose behalf it 
is held. 

4.2.2 Definitions 

In this Law: 

controlled money means money received or held by a law practice in respect of 
which the law practice has a written direction to deposit the money in an account 
(other than a general trust account) over which the law practice has or will have 
exclusive control. 

transit money means money received by a law practice subject to instructions to 
pay or deliver it to a third party, other than an associate of the law practice. 

trust money means money entrusted to a law practice in the course of or in 
connection with the provision of legal services by the law practice, and includes: 

(a)  money received by the law practice on account of legal costs in advance of 
providing the services; and 

(b)  controlled money received by the law practice; and 

(c)  transit money received by the law practice; and 

(d)  money received by the law practice, that is the subject of a power 
exercisable by the law practice or an associate of the law practice, to deal 
with the money for or on behalf of another person; 

but does not include: 
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(e) money received and held by a barrister, on account of legal costs for legal 
services, in advance of the provision by the barrister of the legal services 
(and see section 4.2.7 (2)); or 

(f) money entrusted to or held by a law practice for or in connection with: 

(i) a managed investment scheme; or 

(ii) mortgage financing; 

undertaken by the law practice; or 

(g) money excluded from this definition by the National Rules. 

4.2.3 Application of Part to law practices and trust money 

 (1) This Part applies: 

(a) in respect of trust money received in this jurisdiction, to: 

(i) a law practice that has an office in this jurisdiction; or 

(ii) a law practice that does not have an office in any jurisdiction at all; 
or 

(b) in respect of trust money received in another jurisdiction, to: 

(i) a law practice that has an office in this jurisdiction and no other 
jurisdiction; or 

(ii) a law practice that has an office in this jurisdiction and in one or 
more other jurisdictions but not the jurisdiction in which the trust 
money was received, unless the law practice elects to deal with the 
money in accordance with this Part as applied by the Legal 
Profession National Law Act of the other or another of those 
jurisdictions. 

 (2) This Part applies to a law practice only in connection with legal services provided 
by the law practice. 

 (3) The National Rules may provide that the following are exempt from all or 
specified provisions of this Part: 

(a) specified law practices or classes of law practices; or 

(b) specified law practices or classes of law practices in specified 
circumstances; or 

(c) specified kinds of trust money; or 

(d) specified kinds of trust money in specified circumstances. 

 (4) The National Rules may provide that specified provisions of this Part do not 
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apply to specified law practices or classes of law practice or apply to them with 
specified modifications. 

 (5) The Ombudsman may exempt a particular law practice from complying with any 
of the provisions of this Part, subject to any conditions that the Ombudsman may 
impose. 

 (6) A reference in this section to having an office in a jurisdiction is a reference to 
having, or engaging in legal practice from, an office or business address in the 
jurisdiction. 

4.2.4 Australian registered foreign lawyers 

The provisions of this Part and the National Rules apply to Australian-registered 
foreign lawyers in the same way as they apply to law practices and Australian 
legal practitioners, subject to any modifications specified in the National Rules 
for the purposes of this section.  

4.2.5 Former practices, principals and associates 

This Part applies in relation to former law practices and former principals and 
associates of law practices in relation to conduct occurring while they were 
respectively law practices, principals and associates in the same way as it applies 
to law practices, principals and associates, and so applies with any necessary 
modifications.  

4.2.6 Barristers not to receive trust money 

A barrister must not, in the course of practising as a barrister, receive trust 
money. 

Civil maximum penalty: 50 penalty units. 

4.2.7 Provisions relating to certain non-trust money 

 (1) If a law practice receives or holds money from a client that is not trust money 
(other than for the payment of legal costs due to the law practice), it must give 
the person who provided the money written notice that:  

(a) the money will not be treated as trust money; and 

(b) the money is not subject to the provisions relating to trust money in this 
Law or the National Rules; and  

(c) a claim against the fidelity fund of this jurisdiction cannot be made in 
respect of the money. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

 (2) A barrister must ensure that money received and held by a barrister, on account 
of legal costs for legal services, in advance of the provision by the barrister of the 
legal services is dealt with in accordance with the applicable requirements of the 
National Rules. 
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Civil maximum penalty: 20 penalty units. 

Division 2 Trust money and trust accounts 

4.2.8 Dealing with trust money 

 (1) A law practice must deal with trust money in accordance with this Law and the 
National Rules and not otherwise. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

 (2) Trust money held by a law practice may be dealt with only by the law practice or 
an authorised associate of the law practice. 

4.2.9 General trust account for one jurisdiction  

Subject to section 4.2.10, a law practice that receives trust money to which this 
Part applies (other than controlled money or transit money received in a form 
other than cash) must maintain a general trust account in this jurisdiction. 

4.2.10 General trust account for more than one jurisdiction 

 (1) If a law practice engages in legal practice in more than one jurisdiction, it may 
choose to maintain a general trust account in one of those jurisdictions only. 

 (2) The jurisdiction chosen under subsection (1) must be a jurisdiction: 

(a) in which the law practice maintains a permanent office; and 

(b) which is the home jurisdiction of a principal of the law practice who holds 
an Australian practising certificate; and 

(c) in which that principal engages solely or principally in legal practice at that 
office. 

 (3) If a law practice proposes to operate a single general trust account under 
subsection (1), it must provide the Ombudsman with at least 30 days’ written 
notice.  

 (4) The Ombudsman may request additional information, and may refuse authority to 
operate a single general trust account if the Ombudsman reasonably believes that: 

(a) the law practice is not genuinely operating in more than one jurisdiction; or 

(b) the jurisdiction in which the law practice proposes to operate the single 
general trust account does not satisfy the requirements of subsection (2).  

 (5) If a law practice operates a single general trust account for two or more 
jurisdictions including this jurisdiction, it must not also operate another general 
trust account in any jurisdiction. 

Civil maximum penalty: for a body corporate—100 penalty units; for a natural 
person—20 penalty units. 
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4.2.11 Provisions applying when general trust account for more than one 
jurisdiction 

 (1) This section applies if a law practice maintains in a jurisdiction a single general 
trust account in respect of two or more jurisdictions. 

 (2) The law practice must: 

(a) comply with the requirements of this Law and the National Rules in 
relation to receipts in the jurisdiction in which the money is received; and 

(b) maintain its trust records in the jurisdiction in which the single general 
trust account is maintained. 

Civil maximum penalty: for a body corporate—100 penalty units; for a natural 
person—20 penalty units. 

 (3) An external examination may be conducted in the jurisdiction in which the single 
general trust account is maintained in relation to all the trust records of the law 
practice (including any held in other jurisdictions). The external examiner may 
require the law practice to provide access to those records. 

 (4) An external investigation may be conducted in the jurisdiction in which the single 
general trust account is maintained in relation to all trust records (including any 
held in other jurisdictions) and other relevant matters (including any relating to 
other jurisdictions). The external investigator may require the law practice to 
provide access to those trust records and anything relating to those relevant 
matters. 

4.2.12 Certain trust money to be deposited in general trust account 

 (1) A law practice must deposit trust money (other than cash) into the law practice’s 
general trust account as soon as practicable after receiving it unless:  

(a) the law practice has a written direction by a person legally entitled to 
provide it to deal with the money otherwise than by depositing it in the 
account; or 

(b) the money is controlled money or transit money; or 

(c) the money is the subject of a power given to the practice or an associate of 
the practice to deal with the money for or on behalf of another person. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

 (2) If a law practice receives a written direction to deal with trust money (other than 
cash) in a particular way, it must comply with that direction within the period 
specified in the direction, or otherwise, as soon as practicable after it is received.  

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

 (3) The law practice must keep the written direction for 7 years after the matter has 
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been finalised. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

4.2.13 Holding, disbursing and accounting for trust money in general trust 
account  

 (1) A law practice must: 

(a) hold trust money deposited in the law practice’s general trust account 
exclusively for the person on whose behalf it is received; and 

(b) disburse the trust money only in accordance with a direction given by the 
person. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

 (2) Subsection (1) applies subject to an order of a court of competent jurisdiction or 
as authorised by law. 

 (3) The law practice must account for the trust money as required by the National 
Rules. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

4.2.14 Controlled money 

 (1) As soon as practicable after receiving controlled money, a law practice must 
deposit the money in the account specified in the written direction relating to the 
money. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

 (2) The law practice must hold controlled money deposited in a controlled money 
account in accordance with subsection (1) exclusively for the person on whose 
behalf it was received. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

 (3) Subject to a court order or as authorised by law, the law practice that holds 
money deposited in a controlled money account must not disburse the money 
except in accordance with: 

(a) the written direction relating to the money; or  

(b) a later written direction given by or on behalf of the person on whose 
behalf the money was received. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
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person—50 penalty units. 

 (4) The law practice must maintain the controlled money account, and account for 
the controlled money, as required by the National Rules. 

Civil maximum penalty: for a body corporate—100 penalty units; for a natural 
person—20 penalty units. 

 (5) The law practice must keep a written direction mentioned in this section for 7 
years. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

 (6) The law practice must ensure that the controlled money account is used for the 
deposit of controlled money received on behalf of the person referred to in 
subsection (2), and not for the deposit of controlled money received on behalf of 
any other person, except to the extent that the National Rules otherwise permit. 

Civil maximum penalty: for a body corporate—100 penalty units; for a natural 
person—20 penalty units. 

 (7) The National Rules may make provision with respect to the receipt of controlled 
money, the establishment and maintenance of controlled money accounts, the 
withdrawal of controlled money, and the keeping of registers of controlled 
money. 

4.2.15 Transit money 

 (1) A law practice that has received transit money must pay or deliver the money as 
required by the instructions relating to the money within the period (if any) 
specified in the instructions, or else as soon as practicable after it is received. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

 (2) A law practice must, in respect of transit money received by the law practice, 
record and keep brief particulars sufficient to identify the relevant transaction and 
any purpose for which the money was received. 

Civil maximum penalty: for a body corporate—100 penalty units; for a natural 
person—20 penalty units. 

4.2.16 Trust money subject to specific powers  

 (1) A law practice must ensure that trust money (other than cash) that is the subject 
of a power is dealt with only in accordance with that power.  

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

 (2) The law practice must account for the money in the way specified in the National 
Rules for the purposes of this Division.  
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Civil maximum penalty: for a body corporate—100 penalty units; for a natural 
person—20 penalty units. 

4.2.17 Trust money received in the form of cash 

 (1) A law practice must deposit all trust money received in the form of cash (other 
than controlled money) in the law practice’s general trust account even if it has a 
written direction to deal with it in some other way. Once deposited, the money 
may be dealt with in accordance with the written direction. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

 (2) A law practice must deposit controlled money received in the form of cash in a 
controlled money account and deal with in accordance with the provisions of the 
National Rules. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

4.2.18 Withdrawal of trust money  

 (1) A law practice must not withdraw trust money from a general trust account 
otherwise than by cheque or electronic funds transfer. 

Civil maximum penalty: for a body corporate—100 penalty units; for a natural 
person—20 penalty units. 

 (2) A law practice may do any of the following, in relation to trust money held in the 
practice’s general trust account or controlled money account: 

(a) exercise a lien, including a general retaining lien, for the amount of legal 
costs reasonably due and owing by the person to the law practice; 

(b) withdraw money for payment to the law practice’s account for legal costs 
owing to the practice if the relevant procedures or requirements specified 
in the National Rules for the purposes of this Division are complied with; 

(c) after deducting any legal costs properly owing to the practice, deal with the 
balance as unclaimed money. 

4.2.19 Protection of trust money 

 (1) Money standing to the credit of a trust account maintained by a law practice is 
not available for the payment of debts of the law practice or any of its associates. 

 (2) Money standing to the credit of a trust account maintained by a law practice is 
not liable to be attached or taken in execution for satisfying a judgment against 
the law practice or any of its associates. 

 (3) This section does not apply to money to which a law practice or associate is 
entitled. 
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4.2.20 Intermixing money 

A law practice must not mix trust money with other money unless authorised to 
do so by the Ombudsman, and only in accordance with any conditions the 
Ombudsman imposes in relation to that authorisation. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

4.2.21 Keeping trust records 

 (1) A law practice must keep in permanent form trust records in relation to trust 
money received by the law practice.  

Civil maximum penalty: for a body corporate—100 penalty units; for a natural 
person—20 penalty units. 

 (2) The law practice must keep the trust records:  

(a) in accordance with the National Rules; and 

(b) in a way that at all times discloses the true position in relation to trust 
money received for or on behalf of any person; and 

(c) in a way that enables the trust records to be conveniently and properly 
investigated or externally examined; and 

(d) for a period of 7 years after the last transaction entry in the trust record, or 
the finalisation of the matter to which the trust record relates, whichever is 
the latter. 

Civil maximum penalty: for a body corporate—100 penalty units; for a natural 
person—20 penalty units. 

 (3) A law practice must not knowingly receive money or record receipt of money in 
the law practice’s trust records under a false name.  

Criminal maximum penalty: for a body corporate—250 penalty units; for a 
natural person—50 penalty units. 

 (4) If a person on whose behalf trust money is received by a law practice is 
commonly known by more than one name, the law practice must ensure that the 
law practice’s trust records record all names by which the person is known. 

Criminal maximum penalty: for a body corporate—100 penalty units; for a 
natural person—20 penalty units. 

4.2.22 Deficiency in trust account  

A law practice, an Australian legal practitioner or any other person must not, 
without reasonable excuse, cause:  

(a) a deficiency in any trust account or trust ledger account; or 
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(b) a failure to pay or deliver any trust money. 

Criminal maximum penalty: 250 penalty units or imprisonment for 5 years, or 
both. 

4.2.23 Statutory deposits  

 (1) Out of the money that is paid to its general trust account, a law practice must 
deposit with a nominated authority an amount specified in applicable 
jurisdictional legislation for this purpose, and must do so within the time period 
specified in applicable jurisdictional legislation for this purpose.  

Civil maximum penalty: for a body corporate—100 penalty units; for a natural 
person—20 penalty units. 

 (2) Money paid into an ADI account maintained by a nominated authority is held by 
the nominated authority in trust for the law practice depositing the money, and is 
repayable on demand. 

 (3) Money paid into an ADI account maintained by a nominated authority may be 
invested by the nominated authority in accordance with applicable jurisdictional 
legislation, and the interest on any such investment is to be paid to the nominated 
authority on account of the nominated fund of the relevant jurisdiction.  

 (4) The nominated authority of this jurisdiction must keep accounts of money 
deposited with it under this section, must have the accounts audited annually, and 
must provide the Ombudsman with a copy of the auditor’s report. 

 (5) In this section: 

nominated authority means an authority nominated in applicable jurisdictional 
legislation for the purposes of this section. 

nominated fund means a fund or account nominated in applicable jurisdictional 
legislation for the purposes of this section. 

4.2.24 Authorised deposit-taking institutions 

 (1) An ADI is authorised to maintain trust accounts to hold trust money if it is 
regulated by APRA.  

 (2) An ADI at which a trust account is maintained by a law practice:  

(a) is not under any obligation to control or supervise transactions in relation 
to the account or to see to the application of money disbursed from the 
account; and 

(b) does not have, in relation to any liability of the law practice to the ADI, 
any recourse or right against money in the account. 

 (3) An ADI must give the Ombudsman any reports about trust accounts required 
under the National Rules and must do so in accordance with the National Rules. 

Civil maximum penalty: 100 penalty units. 
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 (4) An ADI at which a trust account is maintained must, without charge, provide an 
investigator or external examiner access to, or copies of, any records relating to 
the trust account or trust money deposited in it, and full details of any 
transactions relating to it. This requirement applies despite any legislation or duty 
of confidence to the contrary. 

Civil maximum penalty: 100 penalty units. 

 (5) An ADI or an officer or employee of an ADI is not liable to any action for any 
loss or damage suffered by another person as a result of the ADI’s obligations 
under this section. 

4.2.25 Authority to receive trust money 

A law practice must not receive trust money unless: 

(a) a principal of the law practice holds an Australian practising certificate 
authorising the receipt of trust money; or 

(b) the law practice is otherwise authorised to receive trust money under the 
National Rules. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

4.2.26 Disclosure of accounts used to hold money  

 (1) A law practice must notify the Ombudsman of the details required by the 
National Rules of each account maintained at an ADI in which the law practice or 
any legal practitioner associate of the law practice holds money entrusted to the 
law practice or legal practitioner associate.  

Civil maximum penalty: for a body corporate—100 penalty units; for a natural 
person—20 penalty units. 

 (2) Subsection (1) applies whether or not the money is trust money. 

4.2.27 Determinations about status of money 

 (1) The Ombudsman may determine that money held by a law practice is or is not 
trust money if it considers there is doubt or a dispute about its status. The 
Ombudsman may revoke or modify a determination under this section. 

 (2) The money is taken to be or not to be trust money for the purposes of this Law 
according to the terms of the determination. 

 (3) This section has effect subject to a decision of a court or administrative review 
body made in relation to the money. 

4.2.28 When, how and where money is received 

 (1) For the purposes of this Law, a law practice receives money when: 

(a) the law practice obtains possession or control of it directly; or 
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(b) the law practice obtains possession or control of it indirectly as a result of 
its delivery to an associate of the law practice; or 

(c) the law practice, or an associate of the law practice (otherwise than in a 
private and personal capacity), is given a power or authority to deal with 
the money for or on behalf of another person. 

 (2) For the purposes of this Law, a law practice or associate is taken to have received 
money if the money is available to the law practice or associate by means of an 
instrument or other way of authorising an ADI to credit or debit an amount to an 
account with the ADI, including, for example, an electronic funds transfer, credit 
card transaction or telegraphic transfer. 

 (3) The National Rules or (to the extent that the National Rules do not do so) the 
Ombudsman may provide guidelines for determining the jurisdiction in which a 
law practice receives trust money. For the purposes of this Law as applying in 
this jurisdiction, to the extent that the guidelines are relevant, the jurisdiction 
where a law practice receives trust money is to be determined in accordance with 
the guidelines. 

4.2.29 Reporting irregularities and suspected irregularities 

 (1) As soon as practicable after: 

(a) a legal practitioner associate of a law practice; or 

(b) an ADI; or 

(c) another entity of a kind specified in the National Rules for the purposes of 
this section; 

becomes aware that there is an irregularity in any of the law practice’s trust 
accounts or trust ledger accounts, the associate, ADI or entity must give written 
notice of the irregularity to the Ombudsman. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

 (2) If an Australian legal practitioner believes on reasonable grounds that there is an 
irregularity in connection with the receipt, recording or disbursement of any trust 
money received by a law practice of which the practitioner is not a legal 
practitioner associate, the practitioner must, as soon as practicable after forming 
the belief, give written notice of it to the Ombudsman. 

Civil maximum penalty: 50 penalty units. 

 (3) The validity of a requirement imposed on an Australian legal practitioner under 
subsection (1) or (2) is not affected, and the practitioner is not excused from 
complying with subsection (1) or (2), on the ground of legal professional 
privilege or any other duty of confidence or on the ground that giving the notice 
may tend to incriminate the practitioner. 

 (4) An Australian legal practitioner is not liable for any loss or damage suffered by 
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another person as a result of the practitioner’s compliance with subsection (1) or 
(2). 

Division 3 External examinations of trust money 

4.2.30 Trust records to be externally examined 

 (1) A law practice must at least once in each financial year have its trust records 
externally examined by an external examiner appointed in accordance with the 
National Rules. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

 (2) If the only trust money received or held by a law practice during a financial year 
is transit money, its trust records in respect of that year are not required to be 
externally examined. 

4.2.31 Appointment of external examiners 

 (1) The Ombudsman may, in writing, appoint an external examiner to examine a law 
practice’s trust records if the Ombudsman is not satisfied: 

(a) that the law practice has had its trust records externally examined as 
required by this section; or 

(b) that an external examination of the law practice’s trust records has been 
carried out in accordance with the National Rules. 

 (2) Only persons designated or within a class designated under the National Rules for 
the purposes of this section may be appointed as external examiners. 

 (3) An associate of a law practice cannot be appointed as an external examiner to 
examine the law practice’s trust records. 

4.2.32 External examinations 

An external examiner appointed to examine a law practice’s trust records may 
examine the affairs of the law practice for the purposes of and in connection with 
an examination of the trust records. 

4.2.33 Carrying out external examination 

 (1) Chapter 7 applies to an external examination of trust records. 

 (2) Subject to Chapter 7, an external examination of trust records is to be carried out 
in accordance with the National Rules. 

4.2.34 External examiner’s report 

 (1) As soon as practicable after completing an external examination, an external 
examiner must give a written report of the examination to the Ombudsman. 

 (2) The examiner must not disclose information in the report or acquired in carrying 
out the external examination, unless permitted to do so under subsection (3) or 
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under section 9.7.1. 

Criminal maximum penalty: 50 penalty units. 

 (3) The examiner may disclose information in the report or acquired in carrying out 
the examination: 

(a) as is necessary for properly conducting the external examination and 
making the report of the examination; or 

(b) to an investigator or a supervisor, manager or receiver appointed under this 
Law; or 

(c) to the law practice concerned or an associate of the law practice. 

4.2.35 Costs of external examination 

 (1) A law practice whose trust accounts have been externally examined must pay the 
costs of the external examination. 

 (2) If the Ombudsman appointed the external examiner to carry out the external 
examination, the Ombudsman may recover the amount (as determined by the 
Ombudsman) of all or part of the costs of the examination as a debt payable to it 
by the law practice. 

 (3) The amount of the costs must be reasonable, and is subject to any appeal or 
review mechanism provided in applicable jurisdictional legislation. 

Division 4 External investigations 

4.2.36 Principal purposes of external investigation 

The principal purposes of an external investigation are to ascertain whether a law 
practice has complied with or is complying with the requirements of this Part and 
to detect and prevent fraud or defalcation, but this section does not limit the 
scope of an investigation or the powers of an external investigator. 

4.2.37 Appointment of external investigators 

 (1) The Ombudsman may, in writing, appoint a suitably qualified person to 
investigate the affairs or specified affairs of a law practice. 

 (2) The appointment may be made generally or for the law practice specified in the 
instrument of appointment. 

4.2.38 External investigations 

The instrument of appointment may authorise an investigator to undertake 
external investigations in relation to particular allegations or suspicions regarding 
trust money, trust property, trust accounts or any other aspect of the affairs of the 
law practice, or where the Ombudsman otherwise considers it appropriate to do 
so. 
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4.2.39 Carrying out external investigation 

 (1) Chapter 7 applies to an external investigation. 

 (2) Subject to Chapter 7, an external investigation is to be carried out in accordance 
with the National Rules. 

4.2.40 Investigator’s report 

 (1) As soon as practicable after completing an external investigation, the investigator 
must give a written report of the investigation to the Ombudsman. 

 (2) The investigator must not disclose information contained in the report or acquired 
in carrying out the external investigation except: 

(a) to the law practice that or person who is a subject of the investigation or 
report; or 

(b) as is necessary for properly conducting the investigation and making the 
report of the investigation; or 

(c) as provided in 9.7.1. 

Criminal maximum penalty: 50 penalty units. 

4.2.41 Costs of external investigation 

 (1) This section applies if: 

(a) an investigator states in his or her report of an external investigation that 
there is evidence that a breach of this Law or the National Rules has been 
committed or evidence that a default (within the meaning of Part 4.5) has 
occurred in relation to the law practice whose affairs are under 
investigation; and 

(b) the Ombudsman is satisfied that the breach or default is wilful or of a 
substantial nature. 

 (2) The Ombudsman may recover the amount (as determined by the Ombudsman) of 
all or part of the costs of the external investigation as a debt payable to it by the 
law practice. 

 (3) The amount of the costs must be reasonable, and is subject to any appeal or 
review mechanism provided in applicable jurisdictional legislation. 

Division 5 Miscellaneous 

 
4.2.42 National Rules for trust money and trust accounts 

 (1) The National Rules may provide for any aspect of trust money received by law 
practices and trust accounts. 

 (2) Without limitation, the National Rules may provide for the following: 
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(a) the receipt, handling and disbursement of trust money; 

(b) the establishment and maintenance of trust accounts; 

(c) record keeping and accounting requirements; 

(d) reports to clients and the Ombudsman by law practices relating to trust 
money and trust accounts; 

(e) the external examination of trust records; 

(f) external investigation of the affairs of a law practice. 

Part 4.3 Legal costs 

Division 1 Introduction 

4.3.1 Objectives 

The objectives of this Part are:  

(a) to ensure that clients of law practices are able to make informed choices 
about their legal options and the costs associated with pursuing those 
options; and 

(b) to provide that law practices must not charge more than fair and reasonable 
amounts for legal costs; and 

(c) to provide a framework for assessment of legal costs. 

4.3.2 Commercial or government clients 

 (1) Commercial or government clients may contract out of this Part, except in 
relation to: 

(a) section 4.3.13; and 

(b) provisions relating to costs assessment. 

 (2) For the purposes of this Law, a commercial or government client is a client of a 
law practice where the client is: 

(a) a law practice, other than a law practice that employs fewer than 15 
employees (other than casual employees who are not employed on a 
regular and systematic basis); or 

(b) the following entities defined or referred to in the Corporations Act: 

(i) a public company, a subsidiary of a public company, a large 
proprietary company, a foreign company, a subsidiary of a foreign 
company or a registered Australian body; 



Chapter 4 Business practice and professional conduct 
Part 4.3 Legal costs 
Division 1 Introduction 
 
Section 4.3.3 

Legal Profession National Law 74 

14 May 2010 CONSULTATION DRAFT 

(ii) a liquidator, administrator or receiver; 

(iii) a financial services licensee; 

(iv) a proprietary company, if formed for the purpose of carrying out a 
joint venture and if any shareholder of the company is a person to 
whom disclosure of costs is not required; or 

(c) an unincorporated group of participants in a joint venture, if one or more 
members of the group are persons to whom disclosure of costs is not 
required and one or more members of the group are not such persons and if 
all of the members of the group who are not such persons have indicated 
that they waive their right to disclosure; or 

(d) a partnership that carries on the business of providing professional services 
if the partnership consists of more than 20 members or if the partnership 
would be a large proprietary company (within the meaning of the 
Corporations Act) if it were a company; or 

(e) a body or person incorporated in a place outside Australia; or 

(f) a person who has agreed to the payment of costs on a basis that is the result 
of a tender process; or 

(g) a government authority in Australia or a foreign country. 

4.3.3 Third party payers 

 (1) For the purposes of this Law: 

(a) a person is a third party payer, in relation to a client of a law practice, if 
the person is not the client and: 

 (i) is under a legal obligation to pay all or any part of the legal costs for 
legal services provided to the client; or 

(ii) has already paid all or a part of those legal costs under such an 
obligation; and 

(b) a third party payer is an associated third party payer if the legal obligation 
referred to in paragraph (a) is owed to the law practice, whether or not it is 
also owed to the client or another person; and 

(c) a third party payer is a non-associated third party payer if the legal 
obligation referred to in paragraph (a) is owed to the client or another 
person but not the law practice. 

 (2) The legal obligation referred to in subsection (1) can arise by or under contract or 
legislation or otherwise. 

 (3) A law practice that retains another law practice on behalf of a client is not on that 
account a third party payer in relation to that client. 
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 (4) A reference in any provisions of this Part specified in the National Rules for the 
purposes of this section to a client is, in relation to a costs agreement that is 
entered into between a law practice and an associated third party payer and to 
which a client of the law practice is not a party, a reference to the associated third 
party payer. 

Division 2 Legal costs generally 

4.3.4 Legal costs must be fair and reasonable 

 (1) A law practice must, in charging legal costs, charge no more than fair and 
reasonable costs. 

 (2) Legal costs are fair and reasonable if they: 

(a) are reasonably incurred and are reasonable in amount; and 

(b) are proportionate in amount to the importance and complexity of the issues 
involved in a matter, the amount or value involved in a matter, and whether 
the matter involved a matter of public interest; and 

(c) reasonably reflect the level of skill, experience, specialisation and seniority 
of the lawyers concerned; and 

(d) conform to any applicable requirements of this Part, the National Rules 
and fixed costs legislative provisions. 

 (3) A costs agreement is prima facie evidence that costs disclosed in the agreement 
are fair and reasonable if the provisions of this Division relating to costs 
disclosure have been complied with. 

4.3.5 Avoidance of increased legal costs 

A law practice must not act in a way that unnecessarily results in increased legal 
costs payable by a client, and in particular must act reasonably to avoid 
unnecessary delay resulting in increased legal costs. 

4.3.6 Basis on which legal costs are recoverable 

 (1) Subject to this Part, legal costs are recoverable: 

(a) under a costs agreement made in accordance with this Part and the 
National Rules; or 

(b) if paragraph (a) does not apply, in accordance with an applicable costs 
determination or fixed costs legislative provision; or 

(c) if neither paragraph (a) nor (b) applies, according to the fair and reasonable 
value of the legal services provided. 

 (2) Despite subsection (1), legal costs are not recoverable by a law practice if it has 
not complied with the disclosure obligations of this Part, and the law practice 
must not commence or maintain proceedings for the recovery of any or all of 
those costs until the costs have been assessed. 
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 (3) In a matter involving both a client and an associated third party payer where 
disclosure has been made to one of them but not the other, this section: 

(a) does not affect the liability of the one to whom disclosure was made to pay 
the legal costs; and 

(b) does not prevent proceedings being maintained against the one to whom 
the disclosure was made for the recovery of those legal costs. 

4.3.7 Disclosure obligations of law practice regarding clients  

 (1) A law practice must, when or as soon as practicable after instructions are initially 
given in a matter provide the client with information disclosing the basis on 
which legal costs will be calculated in the matter and an estimate of the total legal 
costs. 

 (2) A law practice must, when or as soon as practicable there is any significant 
change to anything previously disclosed under this section, provide the client 
with information disclosing the change, including information about any 
significant change to the legal costs that will be payable by the client. 

 (3) Information provided under this section must contain: 

(a) a sufficient and reasonable amount of information about the impact of the 
change on the legal costs that will be payable to allow the client to make 
informed decisions about the future conduct of the matter; and 

(b) information about the client’s rights: 

(i) to negotiate a costs agreement with the law practice; and 

(ii) to negotiate the billing method (for example, by reference to timing 
or task); and 

(iii) to receive a bill from the law practice and to request an itemised bill 
after receiving a bill that is not itemised or is only partially itemised; 
and 

(iv) to seek the assistance of the Ombudsman in the event of a dispute 
about legal costs. 

 (4) The law practice must take all reasonable steps to satisfy itself that the client has 
understood and given consent to the proposed course of action for the conduct of 
the matter and the proposed costs after being given that information. 

 (5) If a law practice contravenes this section: 

(a) the costs agreement concerned is void; and 

(b) the client or an associated third party payer is not required to pay legal 
costs until they have been assessed or any costs dispute has been 
determined by the Ombudsman; and 
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(c) the contravention is capable of constituting unsatisfactory professional 
conduct or professional misconduct on the part of any principal of the law 
practice or any legal practitioner associate or foreign lawyer associate 
involved in the contravention. 

4.3.8 Disclosure obligations of law practice regarding associated third 
party payers 

 (1) If a law practice is required to make a disclosure to a client of the law practice 
under section 4.3.7, the law practice must, in accordance with subsection (2), also 
make the same disclosure to any associated third party payer for the client, but 
only to the extent that the details or matters disclosed are relevant to the 
associated third party payer and relate to costs that are payable by the associated 
third party payer in respect of legal services provided to the client. 

 (2) A disclosure under subsection (1) must be made in writing: 

(a) at the time the disclosure to the client is required; or 

(b) if the law practice only afterwards becomes aware of the legal obligation 
of the associated third party payer to pay legal costs of the client—as soon 
as practicable after the practice became aware of the obligation. 

4.3.9 Client’s right to costs agreement 

A client of law practice has the right to require and to have a negotiated costs 
agreement with the law practice. 

Division 3 Costs agreements 

4.3.10 Making costs agreements 

 (1) A costs agreement may be made: 

(a) between a client and a law practice retained by the client; or 

(b) between a client and a law practice retained on behalf of the client by 
another law practice; or 

(c) between a law practice and another law practice that retained that law 
practice on behalf of a client; or 

(d) between a law practice and an associated third party payer. 

 (2) A costs agreement must be written or evidenced in writing. 

 (3) A costs agreement cannot provide that the legal costs to which it relates are not 
subject to costs assessment. 

4.3.11 Conditional costs agreements 

 (1) A costs agreement (a conditional costs agreement) may provide that the payment 
of some or all of the legal costs is conditional on the successful outcome of the 
matter to which those costs relate. 
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 (2) A conditional costs agreement may relate to any matter, except a matter that 
involves: 

(a) criminal proceedings; or 

(b) proceedings under the Family Law Act 1975 of the Commonwealth; or 

(c) proceedings under legislation specified in the National Rules for the 
purposes of this section. 

 (3) A conditional costs agreement must contain a cooling-off period of not less than 
5 clear business days during which the client, by written notice, may terminate 
the agreement, but this requirement does not apply where the agreement is made 
between law practices only or is made with a commercial or government client. 

 (4) If a client terminates a conditional costs agreement within the cooling-off period, 
the law practice: 

(a) may recover only those legal costs in respect of legal services performed 
for the client before that termination that were performed on the 
instructions of the client and with the client’s knowledge that the legal 
services would be performed during that period; and 

(b) in particular, may not recover any uplift fee. 

 (5) A contravention of provisions of this Law or the National Rules relating to 
conditional costs agreements by a law practice is capable of constituting 
unsatisfactory professional conduct or professional misconduct on the part of any 
principal of the law practice or any legal practitioner associate or foreign lawyer 
associate involved in the contravention. 

4.3.12 Conditional costs agreements involving uplift fees 

 (1) A conditional costs agreement may provide for the payment of an uplift fee. 

 (2) An uplift fee must not exceed 25% of the legal costs (excluding disbursements) 
otherwise payable. 

 (3) A law practice must not enter into a costs agreement in contravention of this 
section or of the National Rules relating to uplift fees. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

4.3.13 Contingency fees are prohibited 

 (1) A law practice must not enter into a costs agreement under which the amount 
payable to the law practice, or any part of that amount, is calculated by reference 
to the amount of any award or settlement or the value of any property that may be 
recovered in any proceedings to which the agreement relates. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 
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 (2) Subsection (1) does not apply to the extent that the costs agreement adopts an 
applicable fixed costs legislative provision. 

 (3) A contravention of subsection (1) by a law practice is capable of constituting 
unsatisfactory professional conduct or professional misconduct on the part of any 
principal of the law practice or any legal practitioner associate or foreign lawyer 
associate involved in the contravention. 

4.3.14 Effect of costs agreement 

Subject to this Law, a costs agreement may be enforced in the same way as any 
other contract. 

4.3.15 Certain costs agreements are void 

 (1) A costs agreement that contravenes, or is entered into in contravention of, any 
provision of this Division is void. 

 (2) Subject to this section and Division 6, legal costs under a void costs agreement 
are recoverable as set out in section 4.3.6 (1) (b) or (c). 

 (3) However, a law practice is not entitled to recover any amount in excess of the 
amount that the law practice would have been entitled to recover if the costs 
agreement had not been void and must repay any excess amount received. 

 (4) A law practice that has entered into a costs agreement in contravention of section 
4.3.12 is not entitled to recover the whole or any part of the uplift fee and must 
repay the amount received in respect of the uplift fee to the person from whom it 
was received. 

 (5) A law practice that has entered into a costs agreement in contravention of section 
4.3.13 is not entitled to recover any amount in respect of the provision of legal 
services in the matter to which the costs agreement related and must repay any 
amount received in respect of those services to the person from whom it was 
received. 

 (6) If a law practice does not repay an amount required by subsection (3), (4) or (5) 
to be repaid, the person entitled to be repaid may recover the amount from the 
law practice as a debt in a court of competent jurisdiction. 

Division 4 Billing 

4.3.16 Form of bills 

A bill may be in the form of a lump sum bill or an itemised bill. 

4.3.17 Request for itemised bills 

 (1) If a bill is given by a law practice in the form of a lump sum bill, any person who 
is entitled to apply for an assessment of the legal costs to which the bill relates 
may request the law practice to give the person an itemised bill. 

 (2) The law practice must comply with the request within 21 days after the date on 
which the request is made. 
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 (3) If the person making the request is liable to pay only a part of the legal costs to 
which the bill relates, the request for an itemised bill may only be made in 
relation to those costs that the person is liable to pay. 

4.3.18 Responsible principal for bill 

 (1) A bill given by a law practice, or a letter accompanying the bill, must: 

(a) be signed by a principal of the law practice designated in the bill or letter 
as the responsible principal for the bill; or 

(b) nominate a principal of the law practice as the responsible principal for the 
bill. 

 (2) If a principal does not sign or is not nominated as the responsible principal for a 
bill given by a law practice, each principal of the law practice is taken to be a 
responsible principal for the bill. 

4.3.19 Giving bills 

A bill is to be given to a client in accordance with the National Rules. 

4.3.20 Progress reports 

 (1) A law practice must give a client, on reasonable request, without charge and 
within a reasonable period, a written report of the legal costs incurred by the 
client to date, or since the last bill (if any), in the matter. 

 (2) A law practice retained on behalf of a client by another law practice is not 
required to give a report to the client under subsection (1), but must disclose to 
the other law practice any information necessary for the other law practice to 
comply with that subsection. 

 (3) Subsection (2) does not apply if the other law practice ceases to act for the client 
in the matter when the law practice is retained. 

4.3.21 Charging for bills prohibited 

A law practice must not make a charge for preparing or giving a bill, and any 
charge made for that purpose is not recoverable by the law practice. 

4.3.22 Notification of client’s rights 

A law practice must ensure that a bill includes or is accompanied by a written 
statement setting out: 

(a) the avenues that are open to the client in the event of a dispute in relation 
to legal costs; and 

(b) any time limits that apply to the taking of any action referred to in 
paragraph (a). 
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Division 5 Unpaid legal costs 

4.3.23 Restriction on commencing proceedings to recover legal costs 

 (1) A law practice must not commence legal proceedings to recover legal costs from 
a person unless a bill has been given for the legal costs and the bill complies with 
the requirements of this Law and the National Rules. 

 (2) A law practice must not commence legal proceedings to recover legal costs from 
a person who has been given a bill until at least 30 days after the later of: 

(a) the date on which the person is given the bill; or 

(b) the date on which the person receives an itemised bill following a request 
made in accordance with section 4.3.17. 

4.3.24 Interest on unpaid legal costs 

 (1) A law practice may charge interest on unpaid legal costs if the costs are unpaid 
30 days or more after the law practice has given a bill for the costs in accordance 
with this Part. 

 (2) A law practice may also charge interest on unpaid legal costs in accordance with 
a costs agreement. 

 (3) A law practice must not charge interest under this section on unpaid legal costs 
unless the bill for those costs contains a statement that interest is payable and of 
the rate of interest. 

 (4) A law practice must not charge interest under this section or under a costs 
agreement at a rate that exceeds the rate specified in or determined under the 
National Rules for the purposes of this section. 

 (5) A law practice must not charge interest under this section or under a costs 
agreement on a bill given more than 6 months after the completion of the matter. 

Division 6 Costs assessment 

4.3.25 Application of this Division 

 (1) This Division applies to legal costs payable on a solicitor-client basis. 

 (2) Despite anything to the contrary in this Part, legal costs that are or have been the 
subject of a consumer dispute under Chapter 5 may not be the subject of a costs 
assessment under this Division unless the Ombudsman is unable to resolve costs 
dispute and has notified parties of their entitlement to seek costs assessment. 

4.3.26 Costs assessment 

 (1) Assessments of legal costs are conducted by costs assessors, and are to be 
conducted in accordance with the National Rules and any applicable 
jurisdictional legislation. 

  (2) On a costs assessment, the costs assessor may do any one or more of the 
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following: 

(a) determine whether legal costs are fair and reasonable and, to the extent 
they are not fair and reasonable, determine the amount of legal costs (if 
any) that are to be payable;  

(b) determine whether or not a valid costs agreement exists; 

(c) set aside, wholly or partly, a costs agreement if legal costs payable under it 
are not fair and reasonable. 

4.3.27 Applications for costs assessment 

 (1) Applications for an assessment of the whole or any part of legal costs payable to 
a law practice may be made by any of the following: 

(a) a client who has paid or is liable to pay them to the law practice; 

(b) a third party payer who has paid or is liable to pay them to the law practice 
or the client; 

(c) the law practice; 

(d) another law practice, where the other law practice retained the law practice 
to act on behalf of a client and the law practice has given the other law 
practice a bill for doing so. 

 (2) An application under this section is to be made in accordance with applicable 
jurisdictional legislation. 

 (3) An application under this section must be made within 12 months after: 

(a) the bill was given to, or the request for payment was made to, the client, 
third party payer or other law practice; or 

(b) the legal costs were paid if neither a bill nor a request was made. 

 (4) However, an application that is made out of time, otherwise than by: 

(a) a commercial or government client; or 

(b) a third party payer who would be a commercial or government client if the 
third party payer were a client of the law practice concerned; 

may be dealt with by the costs assessor if the designated tribunal, on application 
by the costs assessor or the client or third party payer who made the application 
for assessment, determines, after having regard to the delay and the reasons for 
the delay, that it is just and fair for the application for assessment to be dealt with 
after the 12-month period. 

 (5) If the third party payer is a non-associated third party payer, the law practice 
concerned must provide the third party payer, on the written request of the third 
party payer, with sufficient information to allow the third party payer to consider 
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making, and if thought fit to make, an application for a costs assessment under 
this section. 

 (6) If an application for a costs assessment is made in accordance with this Division: 

(a) the costs assessment must take place without any money being paid into 
court on account of the legal costs the subject of the application; and 

(b) the law practice must not commence any proceedings to recover the legal 
costs until the costs assessment has been completed. 

 (7) A costs assessor is to cause a copy of an application for costs assessment to be 
given to any law practice or client concerned or any other person whom the costs 
assessor thinks it appropriate to notify. 

 (8) A person who is notified by the costs assessor under subsection (7): 

(a) is entitled to participate in the costs assessment process; and 

(b) is taken to be a party to the assessment; and 

(c) if the costs assessor so determines, is bound by the assessment. 

4.3.28 Factors in a costs assessment 

 (1) In considering whether legal costs for legal work are fair and reasonable, the 
costs assessor must have regard to section 4.3.4 (2). 

 (2) In considering whether legal costs for legal work are fair and reasonable, the 
costs assessor may have regard to the following matters:  

(a) whether the law practice and any legal practitioner associate or foreign 
lawyer associate involved in the work complied with this Law and the 
National Rules;  

(b) any disclosures made, including whether it would have been reasonably 
practicable for the law practice to disclose the total costs of the work at the 
outset (rather than simply disclosing charging rates); 

(c) any relevant advertisement as to the law practice’s costs or the skills of the 
law practice or any legal practitioner associate or foreign lawyer associate 
involved in the work; 

(d) the skill, labour and responsibility displayed on the part of the legal 
practitioner associates or foreign lawyer associates responsible for the 
matter; 

(e) the retainer and whether the work done was within the scope of the 
retainer; 

(f) the complexity, novelty or difficulty of the matter; 

(g) the work actually done and the quality of the work done; 
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(h) the circumstances in which the work was done; 

(i) the time within which the work was required to be done; 

(j) any other relevant matter. 

 (3) The incidence of GST may be considered in a costs assessment. 

 (4) In conducting an assessment of legal costs payable by a non-associated third 
party payer, the costs assessor must also consider whether it is fair and reasonable 
in the circumstances for the non-associated third party payer to be charged the 
amount claimed. 

4.3.29 Reasons to be given 

Costs assessors are to provide reasons for their costs assessments. 

4.3.30 Referral for disciplinary action 

If, on a costs assessment, the costs assessor considers that the legal costs charged 
by a law practice are not fair and reasonable, or that the assessment raises any 
other matter that may amount to unsatisfactory professional conduct or 
professional misconduct, the assessor must refer the matter to the Ombudsman to 
consider whether disciplinary action should be taken.  

4.3.31 Admissibility determinations in disciplinary proceedings 

Determinations of costs assessors are to be admissible in disciplinary proceedings 
as evidence as to the fairness and reasonableness of legal costs.  

4.3.32 Right of appeal or review 

 (1) An applicant for assessment or the law practice concerned may, in accordance 
with applicable jurisdictional legislation, appeal to the designated tribunal of the 
jurisdiction in which the law practice engages in legal practice and which has a 
substantial connection with the person against, or seek a review by that tribunal 
of, a decision of a costs assessor. 

 (2) The appeal lies to the designated tribunal of the jurisdiction for which the costs 
assessor exercised his or her functions in relation to the decision. 

 (3) The designated tribunal may make any order it considers appropriate on the 
appeal or review. 

 (4) This section has effect subject to the provisions of Part 5.3 requiring a costs 
dispute to be dealt with by the Ombudsman where the amount of legal costs that 
are the subject of the costs dispute is less than $100,000. 

Division 7 Miscellaneous 

4.3.33 Security for legal costs 

A law practice may take reasonable security from a client for legal costs 
(including security for the payment of interest on unpaid legal costs) and may 
refuse or cease to act for a client who does not provide reasonable security. 
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4.3.34 Unreasonable legal costs—disciplinary action 

 (1) A contravention of a requirement of this Part that a law practice must not charge 
more than fair and reasonable legal costs is capable of constituting unsatisfactory 
professional conduct or professional misconduct on the part of: 

(a) the responsible principal or principals for a bill given by the law practice 
(see section 4.3.18); and 

(b) each legal practitioner associate or foreign lawyer associate who was 
involved in giving the bill or authorising it to be given. 

 (2) Subsection (1) applies to a responsible principal unless he or she establishes that 
it was not reasonable for him or her to suspect or believe that the bill was 
excessive in the circumstances (otherwise than by the mere assertion of someone 
else involved in the law practice), and so applies: 

(a) whether or not he or she had actual knowledge of the bill or its contents; 
and 

(b) whether or not he or she had actual knowledge that the legal costs were 
unreasonable. 

4.3.35 National Rules for legal costs 

 (1) The National Rules may make provision with respect to any aspect of legal costs. 

 (2) Without limitation, the National Rules may provide for the following: 

(a) costs disclosure; 

(b) costs agreements; 

(c) costs billing; 

(d) the payment of interest on unpaid costs; 

(e) costs assessments. 

Part 4.4 Professional indemnity insurance 

4.4.1 Objectives 

The objectives of this Part are: 

(a) to ensure that clients of law practices have adequate protection, by way of 
appropriate compensation, against the consequences of professional 
negligence; and 

(b) to ensure that all practitioners have an adequate minimum level of 
professional indemnity insurance cover regardless of the jurisdiction in 
which a practitioner engages in legal practice. 
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4.4.2 Requirement to have professional indemnity insurance cover 

 (1) An Australian legal practitioner must not engage in legal practice in this 
jurisdiction unless the practitioner holds or is covered by a complying policy of 
professional indemnity insurance. 

Civil maximum penalty: 50 penalty units. 

 (2) An incorporated legal practice or a community legal service that is a body 
corporate must not engage in legal practice in this jurisdiction unless the practice 
holds or is covered by a complying policy of professional indemnity insurance. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

 (3) A law practice, other than an incorporated legal practice or a community legal 
service that is a body corporate, must not engage in legal practice in this 
jurisdiction unless: 

(a) the law practice holds or is covered by a complying policy of professional 
indemnity insurance that covers all its legal practitioner associates; or 

(b) all its legal practitioner associates hold or are covered by a complying 
policy of professional indemnity insurance. 

Civil maximum penalty: 250 penalty units. 

 (4) An Australian legal practitioner or law practice that becomes aware that the 
practitioner or practice is or will be in breach of subsection (1), (2) or (3) must 
notify the Board of that fact within 3 business days of becoming aware of it. 

Civil maximum penalty: for a body corporate—100 penalty units; for a natural 
person—20 penalty units. 

4.4.3 Complying insurance policies 

 (1) For the purposes of section 4.4.2 and subject to section 4.4.4, a policy is a 
complying policy of professional indemnity insurance in relation to this 
jurisdiction if: 

(a) it is issued or provided by: 

(i) an insurer authorised by APRA under the Insurance Act 1973 of the 
Commonwealth to carry on insurance business in Australia; or 

(ii) an insurer or other provider approved under applicable legislation of 
this jurisdiction; or 

(iii) an insurer or other provider approved by the Board; and 

(b) it: 

(i) complies with the minimum standards specified in the National 
Rules for the purposes of this section; or 
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(ii) is approved by the Board; and 

(c) where applicable legislation of this jurisdiction contains a declaration to 
the effect that this paragraph applies in relation to this jurisdiction—it is 
issued or provided in accordance with applicable legislation of this 
jurisdiction. 

 (2) The Board may give an approval for the purposes of this section unconditionally 
or subject to conditions specified in the approval, and may vary or revoke an 
approval. 

4.4.4 Where and how professional indemnity insurance is to be obtained 

 (1) Despite section 4.4.3, a policy is not a complying policy of professional 
indemnity insurance, unless: 

(a) it is obtained separately in each jurisdiction in which the Australian legal 
practitioner or law practice engages in legal practice; or 

(b) subsection (2) applies in the case of an Australian legal practitioner; or 

(c) subsection (3) applies in the case of a law practice. 

 (2) An Australian legal practitioner who engages in legal practice in two or more 
jurisdictions need only obtain professional indemnity insurance in his or her 
home jurisdiction if it provides national coverage for the whole of his or her legal 
practice. 

 (3) A law practice that engages in legal practice in two or more jurisdictions need 
only obtain professional indemnity insurance in one of those jurisdictions if it 
provides national coverage for the whole of the legal practice of the law practice, 
and may choose a jurisdiction for that purpose. 

 (4) The jurisdiction chosen under subsection (3) must be a jurisdiction: 

(a) in which the law practice maintains a permanent office; and 

(b) which is the home jurisdiction of a principal of the law practice who holds 
an Australian practising certificate; and 

(c) in which that principal engages solely or principally in legal practice at that 
office. 

4.4.5 Exemptions 

 (1) An Australian legal practitioner or law practice falling within a category 
specified in the National Rules for the purposes of this section is exempt under 
the National Rules from the requirement to have professional indemnity 
insurance cover. 

 (2) If an Australian legal practitioner is exempt under this section, the Board may 
impose a discretionary condition on the practitioner’s Australian practising 
certificate limiting the scope of legal services that may be provided by the 
practitioner. 
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4.4.6 Australian-registered foreign lawyers 

An Australian-registered foreign lawyer must provide a disclosure statement to 
each client before, or as soon as practicable after, being retained stating whether 
or not the lawyer is covered by professional indemnity insurance and, if covered, 
the extent to which it is accordance with this Law and the National Rules as they 
apply to Australian legal practitioners. 

4.4.7 National Rules for professional indemnity insurance 

The National Rules may make provision with respect to any aspect of 
professional indemnity insurance. 

Part 4.5 Fidelity cover 

Division 1 Introduction 

 
4.5.1 Objective 

The objective of this Part is to establish a fidelity cover scheme to ensure that 
clients of law practices have a source of compensation for defaults by law 
practices arising from or constituted by acts or omissions of associates of law 
practices. 

4.5.2 Definitions 

In this Part: 

claim means a claim under this Part, and claimant means a person who makes a 
claim under this Part. 

concerted interstate default means a default of a law practice arising from or 
constituted by an act or omission: 

(a) that was committed jointly by two or more associates of the law practice; 
or 

(b) parts of which were committed by two or more associates of the law 
practice; 

where this jurisdiction is the home jurisdiction for at least one of the associates 
and another jurisdiction is the home jurisdiction for at least one of the associates. 

default means: 

(a) in relation to trust money or trust property received by a law practice in the 
course of legal practice by the law practice—a failure of the law practice to 
pay or deliver the trust money or trust property, where the failure arises 
from an act or omission of an associate that involves fraud or other 
dishonesty; or 

(b)  in relation to trust property received by a law practice in the course of legal 
practice by the law practice—a fraudulent dealing with the trust property, 
where the fraudulent dealing arises from or is constituted by an act or 
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omission of an associate that involves fraud or other dishonesty. 

fidelity fund—see sections 4.5.4 and 4.5.6. 

lawyer means: 

(a) an Australian legal practitioner; or 

(b) an Australian-registered foreign lawyer who is an associate of a law 
practice. 

nominated authority—see sections 4.5.5 and 4.5.6. 

pecuniary loss, in relation to a default, means: 

(a) the amount of trust money, or the value of trust property, that is not paid or 
delivered; or 

(b) the amount of money that a person loses or is deprived of, or the loss of 
value of trust property, as a result of a fraudulent dealing. 

4.5.3 Defaults to which this Part applies 

 (1) This Part applies to a default of a law practice only to the extent that it occurs in 
connection with the provision of legal services by the law practice. 

 (2) It is immaterial where a default occurs. 

 (3) This Part applies to a default even though an associate involved was but is no 
longer an Australian legal practitioner or an Australian-registered foreign lawyer. 

 (4) This Part does not apply to a default of a law practice to the extent that the 
default occurs in relation to money or property that is entrusted to or held by the 
practice for or in connection with: 

(a) a managed investment scheme; or 

(b) mortgage financing; 

undertaken by the practice. 

 (5) This Part does not apply to defaults or classes of defaults specified in the 
National Rules. 

Division 2 Fidelity funds and nominated authorities 

4.5.4 Fidelity fund for each jurisdiction 

The fund nominated in the Legal Professional National Law Act of a jurisdiction 
is the fidelity fund of that jurisdiction for the purposes of this Part. 

4.5.5 Nominated authority for each jurisdiction 

The entity nominated in the Legal Professional National Law Act of a jurisdiction 
as the authority responsible for the general administration of the fidelity fund of 
that jurisdiction is the nominated authority for that fidelity fund for the purposes 
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of this Part. 

4.5.6 How this Part applies to each jurisdiction 

This Part applies in relation to each jurisdiction, so that: 

(a) the term “the fidelity fund” refers to the fidelity fund of that jurisdiction; 
and 

(b) the term “the nominated authority” refers to the nominated authority for 
the fidelity fund of that jurisdiction. 

Division 3 Fidelity fund of a jurisdiction 

4.5.7 Funding 

The fidelity fund consists of: 

(a) the money paid on account of the fidelity fund either as annual 
contributions or levies under this Part; and 

(b) the interest or other income accruing from investment of the money in the 
fidelity fund; and 

(c) other money paid to the fidelity fund in accordance with jurisdictional 
legislation. 

4.5.8 Annual contributions 

 (1) A person who applies to the Board for the grant or renewal of: 

(a) an Australian practising certificate; or 

(b) an Australian registration certificate (except where the person is not and 
reasonably expects not to be an associate of a law practice during its 
currency); 

in relation to a financial year must pay an annual contribution for the financial 
year to the fidelity fund of the person’s home jurisdiction. 

 (2) The amount of a contribution is to be set by the nominated authority and is in 
addition to all other fees payable in relation to the application.  

 (3) The nominated authority may provide for different contributions to be payable by 
different classes of lawyers. 

 (4) This section does not apply to: 

(a) a barrister; or 

(b) a government lawyer; or  

(c) a corporate lawyer; or 
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(d) other Australian legal practitioners of a class specified in the National 
Rules for the purposes of this section and to the extent so specified. 

4.5.9 Levies 

 (1) This section applies if, at a particular time, the nominated authority believes that 
the fidelity fund is not sufficient to satisfy the liabilities of the fidelity fund at or 
about that time. 

 (2) The nominated authority may impose a levy of an amount that the authority 
considers reasonable on: 

(a) all lawyers who are liable to pay an annual contribution to the fidelity fund 
for the relevant financial year; or 

(b) a class of lawyers so liable that is determined by the authority. 

 (3) The nominated authority may provide for different levies to be payable by 
different classes of lawyers. 

 (4) The amount of a levy is payable into the fidelity fund by a date and in a way 
determined by the nominated authority.  

4.5.10 Failure to pay annual contribution or levy 

If a lawyer fails to pay an annual contribution or a levy in accordance with this 
Part, the Board may suspend his or her Australian practising certificate or 
Australian registration certificate while the failure continues. 

4.5.11 Insurance 

 (1) The nominated authority may arrange with an insurer for the insurance of the 
fidelity fund, whether against particular claims or particular classes of claims or 
otherwise. 

 (2) The proceeds paid under a policy of insurance against particular claims or 
particular classes of claims are to be paid into the fidelity fund, and a claimant is 
not entitled to have direct recourse to the proceeds or any part of them. 

4.5.12 Borrowing 

The nominated authority cannot borrow money for the purposes of the fidelity 
fund. 

4.5.13 Caps on payments for claims 

 (1) The nominated authority may fix either or both of the following: 

(a) the maximum amounts, or the method of calculating maximum amounts, 
that may be paid from the fidelity fund in respect of individual claims or 
classes of individual claims; 

(b) the maximum aggregate amount, or the method of calculating the 
maximum aggregate amount, that may be paid from the fidelity fund in 
respect of all claims made in relation to individual law practices or classes 
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of law practices. 

 (2) Amounts must not be paid from the fidelity fund that exceed the amounts fixed, 
or calculated by a method fixed, under subsection (1). 

 (3) Payments from the fidelity fund in accordance with the requirements of 
subsection (2) are made in full and final settlement of the claims concerned. 

 (4) Despite subsection (2), the nominated authority may authorise payment of a 
larger amount if satisfied that it would be reasonable to do so after taking into 
account the position of the fidelity fund and the circumstances of the particular 
case. 

 (5) No proceedings can be brought, by way of appeal or otherwise, to require the 
payment of a larger amount or to require the nominated authority to consider 
payment of a larger amount. 

4.5.14 Sufficiency 

 (1) If the nominated authority is of the opinion that the fidelity fund is likely to be 
insufficient to meet the fund’s ascertained and contingent liabilities, the authority 
may do any or all of the following: 

(a) postpone all payments relating to all or any class of claims out of the fund; 

(b) impose a levy; 

(c) make partial payments of the amounts of one or more allowed claims out 
of the fund with payment of the balance being a charge on the fund; 

(d) make partial payments of the amounts of two or more allowed claims out 
of the fund on a pro rata basis, with payment of the balance ceasing to be a 
liability of the fund. 

 (2) In deciding whether to do any or all of the things mentioned in subsection (1), the 
nominated authority: 

(a) must have regard to hardship where relevant information is known to the 
authority; and 

(b) must endeavour to treat outstanding claims equally and equitably, but may 
make special adjustments in cases of hardship. 

 (3) If the nominated authority declares that a decision is made under subsection (1) 
(d): 

(a) the balance specified in the declaration ceases to be a liability of the 
fidelity fund; and 

(b) the authority may (but need not) at any time revoke the declaration in 
relation to either the whole or a specified part of the balance, and the 
balance or that part of the balance again becomes a liability of the fund. 
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 (4) A decision of the nominated authority made under this section is final and not 
subject to appeal or review. 

4.5.15 Audit  

The nominated authority must cause the accounts relating to the fidelity fund to 
be audited annually, and must forward a copy of the audit report to the 
Ombudsman. 

Division 4 Claims about defaults 

4.5.16 Entitlement to make a claim 

A person who suffers pecuniary loss as a result of a default by a law practice is 
entitled to make a claim about the default against the fidelity fund of the home 
jurisdiction of each associate of the law practice whose act or omission (whether 
alone or with one or more other associates of the law practice) gives rise to or 
constitutes the default. 

4.5.17 Making a claim 

 (1) A claim is to be made in writing in accordance with the National Rules. 

 (2) Claims are to be dealt with in accordance with this Part and the National Rules. 

4.5.18 Advertisements 

 (1) If a nominated authority considers that there has been, or may have been, a 
default by a law practice, it may publish a notice in accordance with the National 
Rules seeking information about the default or inviting claims about the default 
or both. 

 (2) A notice inviting claims about a default must fix a final date for making claims 
that is at least 3 months and not more than 12 months after the date of the first (or 
only) publication of the notice. 

 (3) A nominated authority may provide information to persons making inquiries in 
response to a notice published under this section. 

4.5.19 Time limit for making claims 

 (1) Subject to subsection (2), a claim does not lie against a fidelity fund unless the 
prospective claimant notifies the nominated authority of the default concerned 
within: 

(a) the period of 6 months after the prospective claimant becomes aware of the 
default; or 

(b) a further period allowed by the nominated authority; or 

(c) a further period allowed by the Supreme Court of the jurisdiction to which 
the nominated authority belongs where the authority refuses to allow a 
further period under paragraph (b). 

 (2) If the nominated authority publishes a notice under section 4.5.18 fixing a final 
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date for making claims about a default, a claim may be made: 

(a) up to and including the final date fixed under the notice; or 

(b) within a further period allowed by the nominated authority; or 

(c) within a further period allowed by the Supreme Court of the jurisdiction to 
which the nominated authority belongs where the authority refuses to 
allow a further period under paragraph (b); 

even though it would have been barred under subsection (1) had the notice not 
been published. 

 (3) The Supreme Court may allow a further period referred to in subsection (1) (c) or 
(2) (c) if it is satisfied that it would be: 

(a) reasonable to do so after taking into account all ascertained and contingent 
liabilities of the fidelity fund; and 

(b) appropriate to do so in a particular case having regard to matters the 
Supreme Court considers relevant. 

4.5.20 Processing and investigation of claims 

Subject to this Part and the National Rules, the nominated authority may process 
and investigate a claim against the fidelity fund in any manner it considers 
appropriate. 

4.5.21 Advance payments 

 (1) The nominated authority may, at its absolute discretion, make payments from the 
fidelity fund to a claimant in advance of the determination of a claim if satisfied 
that: 

(a) the claim is likely to be allowed; and 

(b) payment is warranted to alleviate hardship. 

 (2) Any payments made in advance are to be taken into account when the claim is 
determined. 

 (3) If the claim is disallowed, the amounts paid under this section are recoverable by 
the nominated authority as a debt due to the fidelity fund. 

 (4) If the claim is allowed but the amount payable is less than the amounts paid 
under this section, the excess paid under this section is recoverable by the 
nominated authority as a debt due to the fidelity fund. 

Division 5 Determination of claims 

4.5.22 Determination of claims 

 (1) The nominated authority must ensure that claims against the fidelity fund must be 
determined independently, at arm’s length from the profession. 
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 (2) The nominated authority must provide written notice to a claimant against the 
fidelity fund of its decision in relation to a claim as soon as practicable after 
making that decision. 

  (2) The nominated authority may determine a claim by wholly or partly allowing or 
disallowing it. 

 (3) The nominated authority may wholly or partly disallow a claim, or reduce the 
amount of a claim, to the extent that: 

(a) the claim does not relate to a default for which the fidelity fund is liable; or 

(b) the claimant knowingly assisted in or contributed towards, or was a party 
or accessory to, the act or omission giving rise to the claim; or 

(c) the negligence of the claimant contributed to the loss; or 

(d) the conduct of the transaction with the law practice in relation to which the 
claim is made was illegal, and the claimant knew or ought reasonably to 
have known of that illegality; or 

(e) proper and usual records were not brought into existence during the 
conduct of the transaction, or were destroyed, and the claimant knew or 
ought reasonably to have known that records of that kind would not be 
kept or would be destroyed; or 

(f) the claimant has unreasonably refused to disclose information or 
documents to or co-operate with the nominated authority, or any other 
authority (including, for example, an investigative or prosecuting 
authority), in the investigation of the claim. 

 (4) The nominated authority may reduce the amount otherwise payable on a claim to 
the extent the authority considers appropriate: 

(a) if satisfied that the claimant assisted in or contributed towards, or was a 
party or accessory to, the act or omission giving rise to the claim; or 

(b) if satisfied that the claimant unreasonably failed to mitigate losses arising 
from the act or omission giving rise to the claim; or 

(c) if satisfied that the claimant has unreasonably hindered the investigation of 
the claim. 

 (5) In wholly or partly allowing a claim, the nominated authority must specify the 
amount payable from the fidelity fund to the claimant or to another person at the 
claimant’s direction. 

 (6) Subsection (3) does not limit a nominated authority’s power to disallow a claim, 
and subsection (4) does not limit a nominated authority’s power to disallow or 
reduce a claim. 
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4.5.23 Maximum amount allowable 

 (1) The amount payable in respect of a default must not exceed the pecuniary loss 
resulting from the default. 

 (2) This section does not apply to costs payable under section 4.5.24 or to interest 
payable under section 4.5.25. 

4.5.24 Costs 

 (1) If the nominated authority wholly or partly allows a claim, it must order payment 
from the fidelity fund of the claimant’s reasonable legal costs involved in making 
and proving the claim, unless it considers that special circumstances exist that 
warrant a reduced amount of costs or a determination that no amount should be 
paid for costs. 

 (2) If the nominated authority wholly disallows a claim, it may order payment from 
the fidelity fund of the whole or part of the claimant’s reasonable legal costs 
involved in making and attempting to prove the claim, where it considers it is 
appropriate to make the order. 

4.5.25 Interest 

 (1) In determining the amount of pecuniary loss resulting from a default, the 
nominated authority must order payment from the fidelity fund of interest on the 
amount payable, unless it considers that special circumstances exist that warrant a 
reduced amount of interest or a determination that no interest should be paid.  

 (2) The interest is to be calculated from the date on which the claim was made, to the 
date of notification that the claim has been allowed, at the rate specified in or 
determined under the National Rules for the purposes of this section or at the rate 
of 5% to the extent provision is not made in the National Rules for the rate of 
interest. 

4.5.26 Reduction of claim because of other benefits 

 (1) A person is not entitled to recover from the fidelity fund of this jurisdiction any 
amount equal to amounts or to the value of other benefits in connection with the 
default concerned: 

(a) that have already been paid to or received by the person; or 

(b) that have already been determined and are payable to or receivable by the 
person; or 

(c) that (in the opinion of the nominated authority) are likely to be paid to or 
received by the person; or 

(d) that (in the opinion of the nominated authority) might, but for neglect or 
failure on the person’s part, have been paid or payable to or received or 
receivable by the person; 

from other sources in respect of the pecuniary loss to which a claim relates. 

 (2) The nominated authority may, at its absolute discretion, pay to a person the 



Chapter 4 Business practice and professional conduct 
Part 4.5 Fidelity cover 
Division 5 Determination of claims 
 
Section 4.5.27 

Legal Profession National Law 97 

14 May 2010 CONSULTATION DRAFT 

whole or part of an amount referred to in subsection (1) (c) if satisfied that 
payment is warranted to alleviate hardship, but nothing in this subsection affects 
section 4.5.27. 

 (3) Without limiting subsection (1), a person is not entitled to recover from the 
fidelity fund of this jurisdiction if the person has already recovered from the 
fidelity fund of another jurisdiction in connection with the default concerned. 

4.5.27 Repayment of certain amounts 

 (1) If: 

(a) a claimant receives a payment from a fidelity fund in respect of a claim; 
and 

(b) the claimant receives or recovers from another source or sources a payment 
on account of the pecuniary loss; and 

(c) there is a surplus after deducting the amount of the pecuniary loss from the 
total amount received or recovered by the claimant from both or all 
sources; 

the amount of the surplus is a debt payable by the claimant to the fidelity fund. 

 (2) However, the amount payable by the claimant cannot exceed the amount the 
claimant received from the fidelity fund in respect of the claim. 

4.5.28 Subrogation 

 (1) On payment of a claim from the fidelity fund, the nominated authority is 
subrogated to the rights and remedies of the claimant against any person in 
relation to the default to which the claim relates. 

 (2) Without limiting subsection (1), that subsection extends to a right or remedy 
against: 

(a) an associate in respect of whom the claim is made; or 

(b) the person authorised to administer the estate of an associate in respect of 
whom the claim is made and who is deceased or an insolvent under 
administration. 

 (3) Subsection (1) does not apply to a right or remedy against an associate if, had the 
associate been a claimant in respect of the default, the claim would not be 
disallowed on any of the grounds set out in section 4.5.22. 

 (4) The nominated authority may exercise its rights and remedies under this section 
in its own name or in the name of the claimant. 

 (5) If the nominated authority brings proceedings under this section in the name of 
the claimant, it must indemnify the claimant against any costs awarded against 
the claimant in the proceedings. 

 (6) The nominated authority may exercise its rights and remedies under this section 
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even though any limitation periods under this Part have expired. 

 (7) The nominated authority must pay into the fidelity fund any money recovered in 
exercising its rights and remedies under this section. 

4.5.29 Right of appeal against decision on claim 

 (1) A claimant against the fidelity fund of this jurisdiction may appeal to the 
Supreme Court of this jurisdiction against a decision of the nominated authority: 

(a) to wholly or partly disallow a claim; or 

(b) to reduce the amount allowed in respect of a claim; 

but an appeal does not lie against a decision of the nominated authority to limit 
the amount payable, or to decline to pay an amount, under section 4.5.13 or 
4.5.14. 

 (2) An appeal against a decision must be lodged within 30 days of receiving written 
notice about the decision. 

 (3) On an appeal under this section: 

(a) the appellant must establish that the whole or part of the amount sought to 
be recovered from the fidelity fund is not reasonably available from other 
sources, unless the nominated authority waives that requirement; and 

(b) the Supreme Court may, on application by the nominated authority, stay 
the appeal pending further action being taken to seek recovery of the whole 
or part of that amount from other sources. 

 (3) The Supreme Court may review the merits of the nominated authority’s decision 
to the extent considered relevant by the Court. 

 (4) The Supreme Court may: 

(a) affirm the decision; or 

(b) if satisfied that the reasons for varying or setting aside the nominated 
authority’s decision are sufficiently cogent to warrant doing so: 

(i) vary the decision; or 

(ii) set aside the decision and make a decision in substitution for the 
decision set aside; or 

(iii) set aside the decision and remit the matter for reconsideration by the 
nominated authority in accordance with any directions or 
recommendations of the Court. 

 (5) The Supreme Court may make other orders as it thinks fit. 

 (6) No order for costs is to be made on an appeal under this section unless the 
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Supreme Court is satisfied that an order for costs should be made in the interests 
of justice. 

4.5.30 Right of appeal against failure to determine claim 

 (1) A claimant against the fidelity fund of this jurisdiction may appeal to the 
Supreme Court of this jurisdiction against a failure of the nominated authority to 
determine a claim after 12 months after the claim was made and while the failure 
continues. 

 (2) On an appeal under this section: 

(a) the appellant must establish that the whole or part of the amount sought to 
be recovered from the fidelity fund is not reasonably available from other 
sources, unless the nominated authority waives this requirement; and 

(b) the Supreme Court may, on application by the nominated authority, stay 
the appeal pending further action being taken to seek recovery of the whole 
or part of that amount from other sources. 

 (3) No order for costs is to be made on an appeal under this section unless the 
Supreme Court is satisfied that an order for costs should be made in the interests 
of justice. 

4.5.31 Court proceedings 

In any proceedings brought in a court under section 4.5.28, 4.5.29 or 4.5.30: 

(a) evidence of any admission or confession by, or other evidence that would 
be admissible against, a lawyer or other person with respect to an act or 
omission giving rise to a claim is admissible to prove the act or omission 
despite the fact that the lawyer or other person is not a defendant in, or a 
party to, the proceedings; and 

(b) any defence that would have been available to the lawyer or other person is 
available to the nominated authority. 

Division 6 Defaults involving interstate elements 

4.5.32 Concerted interstate defaults 

 (1) A nominated authority for a jurisdiction may treat a concerted interstate default 
as if the default consisted of two or more separate defaults by reference to the 
different home jurisdictions of two or more associates involved in the default. 

 (2) A nominated authority may treat a claim about a concerted interstate default as if 
the claim consisted of two or more separate claims by reference to the different 
home jurisdictions of two or more associates involved in the default. 

 (3) A claim about a concerted interstate default is to be assessed on the basis that the 
fidelity funds of the relevant jurisdictions involved are to contribute: 

(a) in equal shares in respect of the default, regardless of the number of 
associates involved in each of those jurisdictions, and disregarding sections 
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4.5.13 and 4.5.14; or 

(b) in other shares as agreed by the nominated authorities involved. 

 (4) Subsection (3) does not affect the application of sections 4.5.13 and 4.5.14 in 
respect of the amount payable from a fidelity fund after the claim has been 
assessed. 

4.5.33 Interstate agency 

 (1) A nominated authority may request another nominated authority to act as its 
agent for the purpose of processing or investigating a claim about a default if the 
default appears to have: 

(a) occurred partly or solely in the other authority’s jurisdiction; or 

(b) occurred in circumstances in which it cannot be determined precisely in 
which jurisdiction the default occurred. 

 (2) If a nominated authority agrees to act as agent of another nominated authority, it 
may: 

(a) act as agent of the other authority for the purpose of processing or 
investigating the claim; and 

(b) exercise any of its powers or other functions in relation to processing or 
investigating the claim or aspects of the claim as if the claim had been 
made against its fidelity fund. 

Division 7 Miscellaneous 

4.5.34 Co-operation 

 (1) When dealing with a claim, a nominated authority may exercise any of its 
functions in co-operation with or with the assistance of other nominated 
authorities, the Board or the Ombudsman. 

 (2) Nominated authorities, the Board and the Ombudsman may exchange 
information concerning a claim. 

4.5.35 Protection from liability 

 (1) No liability (including liability in defamation) is incurred in respect of anything 
done or omitted to be done in good faith for the purpose of arranging for the 
insurance of a fidelity fund by: 

(a) a nominated authority or a member of a nominated authority; or 

(b) a person acting at the direction of any one referred to in paragraph (a). 

 (2) No liability (including liability in defamation) is incurred in respect of anything 
done or omitted to be done in good faith for the purpose of publishing a notice or 
providing information under section 4.5.18 by: 
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(a) a nominated authority or a member of a nominated authority; or 

(b) the proprietor, editor or publisher of a newspaper in respect of a notice 
under that section published in the newspaper; or 

(c) an internet service provider or internet content host in respect of a notice 
under that section published on the internet; or 

(d) a person acting at the direction of any one referred to in paragraph (a), (b) 
or (c). 

4.5.36 National Rules for fidelity cover  

 (1) The National Rules may provide for any aspect of the fidelity cover scheme 
under this Part. 

 (2) Without limitation, the National Rules may provide for the following: 

(a) the minimum terms and conditions of fidelity cover; 

(b) the requirements and processes for making a claim against a fidelity fund; 

(c) the procedure by which a claim against the relevant fidelity fund is to be 
processed; 

(d) the procedure for identifying and dealing with concerted interstate defaults. 

Part 4.6 Business management and control 

4.6.1 Compliance audits 

 (1) If the Ombudsman considers it necessary to do so, the Ombudsman may conduct 
an audit of the compliance of a law practice with this Law, the National Rules 
and the applicable professional obligations, including the management of the 
provision of legal services by the law practice. 

 (2) The Ombudsman may appoint a suitably qualified person to conduct a 
compliance audit. 

 (3) The appointment may be made generally, or in relation to a particular law 
practice, or in relation to a particular compliance audit. 

 (4) A compliance audit may be conducted whether or not a complaint has been made 
with respect to the provision of legal services by the law practice or an associate 
of the law practice. 

 (5) A report of a compliance audit: 

(a) is to be provided to the law practice concerned; and 

(b) may be provided to the Board and the Ombudsman; and 

(c) may be taken into account in connection with any disciplinary action taken 
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against the law practice or any of its associates. 

 (6) Chapter 7 applies to a compliance audit. 

4.6.2 Management system directions 

 (1) If the Ombudsman considers it necessary to do so, the Ombudsman may give a 
direction (a management system direction) to a law practice. 

 (2) A management system direction is a direction to a law practice or class of law 
practices: 

(a) to ensure that appropriate management systems are implemented and 
maintained to enable the provision of legal services by the law practice, or 
by a law practice of that class, in accordance with this Law, the National 
Rules and the applicable professional obligations; and 

(b) to provide periodic reports to the Ombudsman on the systems and on 
compliance with the systems. 

 (3) A law practice must comply with a management system direction given to it. 

4.6.3 Prohibited services and business 

 (1) A law practice (or a related entity) must not: 

(a) conduct a managed investment scheme; or 

(b) provide legal services in relation to a managed investment scheme if any 
legal practitioner within the practice (or his or her associate) has an interest 
in the scheme or the responsible entity for the scheme; or 

(c) provide a service or conduct a business of a kind specified in the National 
Rules for the purposes of this section. 

Criminal maximum penalty: for a body corporate—500 penalty units; for a 
natural person—100 penalty units. 

 (2) A law practice (or a related entity) must not, in its capacity as the legal 
representative of a lender or contributor, negotiate the making of or act in respect 
of a mortgage, other than: 

(a) a mortgage under which the lender is a financial institution; or 

(b) a mortgage under which the lender or contributors nominate the borrower, 
but only if the borrower is not a person introduced to the lender or 
contributors by the law practice who acts for the lender or contributors or 
by an associate or agent of the law practice, or a person engaged by the law 
practice for the purpose of introducing the borrower to the lender or 
contributors; or 

(c) a mortgage, or a mortgage of a class, that the National Rules specify as 
exempt from this prohibition. 
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Criminal maximum penalty: for a body corporate—500 penalty units; for a 
natural person—100 penalty units. 

 (3) In this section: 

borrower means a person who borrows, from a lender or contributor, money that 
is secured by a mortgage. 

contributor means contributor means a person who lends, or proposes to lend, 
money that is secured by a contributory mortgage arranged by a law practice. 

contributory mortgage means a mortgage to secure money lent by two or more 
contributors as tenants in common or joint tenants, whether or not the mortgagee 
is a person who holds the mortgage in trust for or on behalf of those contributors. 

financial institution means: 

(a) an ADI; or 

(b) a corporation or other body, or a corporation or body of a class, prescribed 
by the National Rules for the purpose of this definition. 

lender means lender means a person who lends, or proposes to lend, a borrower 
money that is secured by a mortgage. 

4.6.4 National Rules for legal services 

The National Rules may make provision with respect to: 

(a) the provision of legal services by law practices or particular categories of 
law practices; and 

(b) the provision of other services by law practices in circumstances where a 
conflict of interest relating to the provision of legal services may arise and 
imposing additional duties and obligations in those circumstances. 

Part 4.7 Professional rules 

4.7.1 Objective 

The objective of this Part is to promote the maintenance of high standards of 
professional conduct by Australian legal practitioners, Australian-registered 
foreign lawyers and law practices by providing for the making and enforcement 
of rules for professional legal practice, professional conduct and continuing 
professional development. 

4.7.2 Legal Practice Rules 

 (1) The National Rules may contain provisions designated as Legal Practice Rules. 

 (2) The Legal Practice Rules may provide for any aspect of legal practice by law 
practices, Australian legal practitioners and Australian-registered foreign 
lawyers. 
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4.7.3 Legal Profession Conduct Rules 

 (1) The National Rules may contain provisions designated as Legal Profession 
Conduct Rules. 

 (2) The Legal Profession Conduct Rules may provide for any aspect of: 

(a) the professional conduct of Australian legal practitioners, Australian-
registered foreign lawyers and law practices; and 

(b) the conduct of Australian legal practitioners and Australian-registered 
foreign lawyers as it affects or may affect their suitability as Australian 
legal practitioners and Australian-registered foreign lawyers. 

 (3) Without limitation, the Legal Profession Conduct Rules may include provisions 
with respect to what Australian legal practitioners, Australian-registered foreign 
lawyers and law practices must do, or refrain from doing, in order to: 

(a) uphold their duty to the courts and the administration of justice, including 
rules relating to: 

(i) advocacy; and 

(ii) obeying and upholding the law; and 

(iii) maintaining professional independence; and 

(iv) maintaining the integrity of the legal profession; and 

(b) promote and protect the interests of clients, including: 

(i) rules relating to client confidentiality and conflicts of interest; and 

(ii) rules for informing clients about reasonably available alternatives to 
fully contested adjudication of cases; 

(c) avoid conflicts of interest. 

4.7.4 Continuing Professional Development Rules 

 (1) The National Rules may contain provisions designated as Continuing 
Professional Development Rules. 

 (2) The Continuing Professional Development Rules may require Australian legal 
practitioners to comply with provisions for continuing professional development 
and may provide for any aspect of continuing professional development, 
including but not limited to the approval by the Board of courses of or providers 
of continuing professional development. 

4.7.5 Development of rules 

The National Rules under this Part, including any amendments and substituted 
rules, are to be developed in accordance with section 9.1.3. 
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Chapter 5 Dispute resolution and professional discipline 

Part 5.1 Preliminary 

Division 1 Introduction 

5.1.1 Objective 

The objective of this Chapter is: 

(a) to provide a national framework for the timely and effective resolution of 
disputes or issues between clients and lawyers or law practices; and 

(b) to provide a national scheme for the discipline of the Australian legal 
profession, in the interests of the administration of justice and for the 
protection of clients of law practices and the public generally; and 

(c) to monitor, promote and enforce the professional standards, competence 
and honesty of the Australian legal profession. 

5.1.2 References to lawyers 

The term lawyer when used alone in this Chapter refers to any of the following: 

(a) an Australian legal practitioner; 

(b) an Australian-registered foreign lawyer; 

(c) an Australian lawyer who is not an Australian legal practitioner; 

(d) a former Australian legal practitioner, a former Australian-registered 
foreign lawyer or a former Australian lawyer. 

Division 2 Application of this Chapter 

5.1.3 Application of this Chapter to conduct 

 (1) This Chapter applies to conduct of a lawyer or law practice wherever occurring, 
whether: 

(a) wholly within or outside Australia; or 

(b) partly within and partly outside Australia. 

 (2) This Chapter applies to conduct of a lawyer or law practice whether consisting of 
acts or omissions or a combination of both. 

 (3) This Chapter extends to conduct of a lawyer as a public notary. 

Note. See sections 5.4.2 and 5.4.3 for unsatisfactory professional conduct and 
professional misconduct. 
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5.1.4 Application of this Chapter to lawyers and law practices 

 (1) This Chapter applies to: 

(a) an Australian legal practitioner in respect of conduct to which this Chapter 
applies; and 

(b) an Australian-registered foreign lawyer in respect of conduct to which this 
Chapter applies; and 

(c) a former Australian legal practitioner or former Australian-registered 
foreign lawyer in respect of conduct while an Australian legal practitioner 
or Australian-registered foreign lawyer in the same way as it applies to an 
Australian legal practitioner or Australian-registered foreign lawyer, with 
any necessary modifications; and 

(d) an Australian lawyer, or a former Australian lawyer in respect of conduct 
occurring while an Australian lawyer but not an Australian legal 
practitioner, in the same way as it applies to an Australian legal 
practitioner, with any necessary modifications. 

 (2) This Chapter applies to a law practice in respect of conduct to which this Chapter 
applies, to the extent that the conduct gives rise to a civil matter. 

 (3) A provision of this Law or any other applicable law that protects a person from 
any action, liability, claim or demand in connection with any conduct of the 
person does not affect the application of this Chapter to the person in respect of 
the conduct. 

 (4) However, this Chapter does not apply to a person while the person holds: 

(a) office as a Justice of the High Court; or 

(b) office as a judge or magistrate of a court created by the Parliament of the 
Commonwealth; or 

(c) office as a judge or magistrate of a court, or a judicial member of a 
tribunal, of a jurisdiction; or 

(d) an office specified in the National Rules for the purposes of this section; 

regardless of whether the conduct the subject of a complaint allegedly occurred 
before or after the person’s appointment to the office concerned. 

 (5) For the purposes of this Chapter, conduct of an Australian legal practitioner in the 
exercise of official functions as an arbitrator or costs assessor constitutes conduct 
occurring in connection with the practice of law, except to the extent that the 
conduct was concerned with the justiciable aspects of decision making by the 
arbitrator or costs assessor. 

 (6) For the purposes of this Chapter, conduct of an Australian legal practitioner does 
not constitute conduct occurring in connection with the practice of law to the 
extent that it is conduct engaged in in the exercise of executive or administrative 
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functions under legislation as: 

(a) a government lawyer who is not required to hold an Australian practising 
certificate; or 

(b) a person appointed to an office by the Governor-General, the Governor of 
a State or the Administrator of a Territory; or 

(c) any member, officer or employee of a local representative or professional 
association. 

Division 3 General duties of Ombudsman 

5.1.5 Duty to deal with complaints 

It is the duty of the Ombudsman to deal with all complaints properly made and to 
deal with them in accordance with this Law and the National Rules. 

5.1.6 Duty to exercise discretions fairly 

It is the duty of the Ombudsman, in exercising or considering whether or how to 
exercise any applicable discretions when dealing with a complaint (including the 
conduct of any investigation), to act in a fair manner, having regard to the 
respective interests of the complainant and the respondent and to the public 
interest. 

5.1.7 Duty to deal with complaints efficiently and expeditiously 

It is the duty of the Ombudsman to deal with complaints (including the conduct 
of any investigations) as efficiently and expeditiously as is practicable. 

5.1.8 Notice of decisions and determinations 

 (1) It is the duty of the Ombudsman to give the complainant and the respondent to 
the complaint written notice of the following decisions and determinations: 

(a) a decision to close a complaint;  

(b) a determination made in relation to a complaint (including a costs dispute); 

(c) a decision to initiate proceedings in the appropriate tribunal;  

(d) a decision made as a result of an internal review. 

 (2) A notice under this section must be given as soon as practicable after the decision 
or determination is made, and must include a statement of reasons for the 
decision. 

 (3) The Ombudsman need not give a party to a complaint of a decision or 
determination to close the complaint if the Ombudsman considers that it would 
be appropriate in the circumstances to dispense with notifying that party. 

5.1.9 Rules of procedural fairness 

The rules of procedural fairness, to the extent that they are not inconsistent with 
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the provisions of this Law or the National Rules, apply in relation to the 
investigation and determination of complaints by and the procedures of the 
Ombudsman. 

Part 5.2 Complaints 

Division 1 Making complaints and other matters about 
complaints 

5.2.1 Who may make a complaint? 

Any person may make a complaint to the Ombudsman. 

5.2.2 What can a complaint be about? 

A complaint can be about any conduct to which this Chapter applies. 

Note. A complaint can be about the conduct of either a lawyer or a law practice 
or both. 

5.2.3 What must be in a complaint? 

A complaint must: 

(a) identify the complainant; and 

(b) identify the lawyer or law practice about whom the complaint is made (or, 
if it is not possible to identify the lawyer, identify the law practice 
concerned); and 

(c) describe the alleged conduct, issue or dispute the subject of the complaint. 

5.2.4 Matters in or arising from a complaint 

A complaint may contain or give rise to either or both of the following: 

(a) a consumer matter; 

(b) a disciplinary matter. 

5.2.5 Consumer matters 

 (1) A consumer matter is any dispute or issue between a person and a lawyer or law 
practice arising out of, or in relation to, the provision of legal services to the 
person by the lawyer or law practice, including: 

(a) an issue that also is or is capable of constituting a disciplinary matter; and 

(b) a costs dispute. 

 (2) A costs dispute is a dispute about legal costs not exceeding $100,000, payable on 
a solicitor-client basis, in respect of any one matter: 
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(a) between a law practice or a lawyer and a person who is charged with those 
costs or is liable to pay those costs (other than under a court or tribunal 
order for costs); or 

(b) between a law practice or a lawyer and a beneficiary under a will or trust in 
relation to which the law practice or lawyer has provided legal services in 
respect of which those costs are charged. 

5.2.6 Disciplinary matters 

 (1) A disciplinary matter is a dispute or issue about conduct to which this Chapter 
applies on the part of a lawyer, to the extent that the conduct, if established, 
would amount to unsatisfactory professional conduct or professional misconduct. 

 (2) The Ombudsman may initiate a disciplinary matter on his or her own initiative, 
and the matter so initiated may be dealt with as complaint. 

5.2.7 Mixed complaints 

If it appears to the Ombudsman that a complaint involves or may involve both a 
consumer matter and a disciplinary matter, he or she may endeavour to give 
priority to resolving the consumer matter as soon as possible and, if necessary 
and appropriate, separately from the disciplinary matter. 

5.2.8 Time limits on making complaints 

 (1) A complaint must be about conduct alleged to have occurred within the period of 
5 years immediately before the complaint is made, but the Ombudsman may 
waive the 5-year requirement if satisfied that: 

(a) it is just and fair to deal with the complaint having regard to the delay and 
the reasons for the delay; or 

(b) the complaint involves an allegation of professional misconduct and it is in 
the public interest to deal with the complaint. 

 (2) To the extent that a complaint involves a costs dispute, it must be made within 60 
days after the legal costs were payable or, if an itemised bill was requested in 
respect of those costs, within 30 days after the request was complied with. 

 (3) The Ombudsman’s decision to waive or refuse to waive the 5-year requirement is 
final and cannot be challenged in any proceedings by the complainant or the 
respondent. 

5.2.9 Withdrawing complaints 

 (1) A complaint may be wholly or partly withdrawn by the complainant. 

 (2) No further action is to be taken under this Chapter with respect to a consumer 
matter arising from a complaint to the extent it is withdrawn, but: 

(a) the Ombudsman may initiate or continue to investigate disciplinary 
matters, or proceed with disciplinary matters despite the whole or partial 
withdrawal of a complaint; and 



Chapter 5 Dispute resolution and professional discipline 
Part 5.2 Complaints 
Division 2 Preliminary assessment of complaints 
 
Section 5.2.10 

Legal Profession National Law 110 

14 May 2010 CONSULTATION DRAFT 

(b) the whole or partial withdrawal of a complaint does not prevent: 

(i) a further complaint being made under this Chapter, by the same or 
any other person, with respect to the same subject-matter; or 

(ii) action being taken on any other complaint made with respect to the 
same subject-matter. 

 (3) The whole or partial withdrawal of a complaint does not of itself affect any 
proceedings initiated in the designated tribunal. 

5.2.10 Other rights not affected 

This Division does not affect any other right of a person to complain about the 
conduct of a lawyer or a law practice. 

Division 2 Preliminary assessment of complaints 

5.2.11 Preliminary assessment of complaint 

 (1) The Ombudsman may conduct a preliminary assessment of a complaint. 

 (2) When conducting the preliminary assessment: 

(a) the Ombudsman may request further information to be provided within a 
specified period from the complainant, the respondent or another person 
who may have relevant information; and 

(b) the Ombudsman is not bound by rules of evidence and may inform himself 
or herself on any matter in any manner as he or she thinks fit. 

 (3) Any evidence or information obtained by the Ombudsman in the course of 
conducting a preliminary assessment may be used by the Ombudsman or an 
investigator in or in relation to any later investigation or consideration of the 
complaint. 

5.2.12 Closure of complaint after preliminary assessment 

 (1) Following preliminary assessment of a complaint, the Ombudsman may close the 
complaint without further consideration of its merits for any of the following 
reasons: 

(a) the complaint is vexatious, misconceived, frivolous or lacking in 
substance; or 

(b) the complaint was made out of time; or 

(c) the complainant has not responded, or has responded inadequately, to a 
request for further information; or 

(d) in the case of a consumer matter—the complainant is a commercial or 
government client; or 

(e) the subject-matter of the complaint has been or is already being 
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investigated; or 

(f) the subject-matter of the complaint would be better investigated or dealt 
with by police or another investigatory or law enforcement body; or 

(g) the Ombudsman is satisfied that it is otherwise in the public interest to 
close the complaint. 

 (2) A complaint may be closed under this section without any investigation or 
without completing an investigation. 

 (3) If the Ombudsman closes a complaint under this section, he or she must give the 
complainant a written notice of the closure including the reasons for the closure. 

 (4) The Ombudsman is not required to give a complainant, a lawyer or law practice 
an opportunity to be heard or make a submission to the Ombudsman before 
determining whether or not to close a complaint under this section. 

5.2.13 Immediate suspension of practising or registration certificate 

If a complaint has been made about the conduct of an Australian legal 
practitioner, Australian-registered foreign lawyer or law practice and the 
Ombudsman considers the immediate suspension of: 

(a) the Australian practising certificate of the practitioner or the Australian 
registration certificate of the foreign lawyer; or 

(b) the Australian practising certificate of a legal practitioner associate of the 
law practice; 

(as the case requires) is warranted in the public interest on the ground of the 
seriousness of the alleged conduct, the Ombudsman may make a 
recommendation to the Board to that effect. The Ombudsman may do so whether 
or not an investigation of the complaint has begun or been completed. 

Division 3 Notification of and submissions by respondents  

5.2.14 Notification of respondent about complaint 

 (1) The Ombudsman may, after receiving a complaint, notify the respondent of the 
complaint or give the respondent a summary or details of the complaint. 

 (2) Subject to section 5.2.16, the Ombudsman must, as soon as practicable after 
deciding to investigate a complaint and if the Ombudsman has not already done 
so, give the respondent: 

(a) a summary or details of the complaint; and 

(b) a notice informing the respondent of the respondent’s right to make written 
submissions to the Ombudsman within: 

(i) a specified period of 21 days or a longer period determined by the 
Ombudsman; or 
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(ii) a shorter period if the Ombudsman reasonably believes the matter is 
urgent. 

 (3) Nothing in this section requires the Ombudsman to give the notice until the 
Ombudsman has had time to consider the complaint, seek further information 
about the complaint from the complainant or otherwise undertake preliminary 
inquiries into the complaint, and properly prepare the notice. 

 (4) Despite anything in this section, the Ombudsman may seek or accept written 
submissions at any time. 

5.2.15 Submissions by respondent 

 (1) The respondent to a complaint may, within the period specified under section 
5.2.14, make submissions to the Ombudsman about the complaint or its subject-
matter or both, unless the complaint has been closed. 

 (2) The Ombudsman may at his or her discretion extend the period in which 
submissions may be made. 

 (3) The Ombudsman must consider any submissions made by the respondent within 
the specified period before deciding what action is to be taken on the complaint, 
and may but need not consider submissions received afterwards. 

 (4) The rules of procedural fairness are not breached merely because no submissions 
are received within the specified period and the Ombudsman makes a 
determination in relation to the complaint, even if submissions are received 
afterwards. 

5.2.16 Exceptions to requirement for notification of complaint 

 (1) Section 5.2.14 does not require the Ombudsman to give the respondent a 
summary or details of a complaint or a notice about making submissions if the 
Ombudsman reasonably believes that to do so will or is likely to: 

(a) prejudice the investigation of the complaint; or 

(b) prejudice an investigation by the police or another investigatory or law 
enforcement body of any matter with which the complaint is concerned; or 

(c) place the complainant or another person at risk of intimidation or 
harassment; or 

(d) prejudice pending court proceedings. 

 (2) In that case, the Ombudsman: 

(a) may postpone giving the respondent the summary or details and the notice 
until of the opinion that it is appropriate to do so; or 

(b) may at his or her discretion give the respondent the notice and a statement 
of the general nature of the complaint. 
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Division 4 Investigation of complaints 

5.2.17 Power to investigate complaints 

The Ombudsman may investigate a complaint. 

5.2.18 Extending scope of investigation 

 (1) The Ombudsman may, if he or she considers it appropriate to do so, extend the 
scope of an investigation of a complaint so as to include conduct of the 
respondent revealed during the investigation. 

 (2) Conduct so revealed, or anything arising from that conduct, may be made the 
subject of a new consumer matter or disciplinary matter with respect to the 
complaint or may be made the subject of a new complaint. 

 (3) The new matter or new complaint need not be the subject of a separate or further 
investigation if the Ombudsman is satisfied that the subject-matter has already 
been sufficiently investigated or considered. 

5.2.19 Referral of matters for cost assessment 

 (1) For the purpose of investigating a complaint involving a disciplinary matter, the 
Ombudsman may arrange for an assessment of costs charged or claimed by the 
respondent. 

 (2) Any such application may be made outside any applicable time limit for making 
applications for costs assessments. 

5.2.20 Powers of investigation 

Chapter 7 applies to an investigation under this Division. 

Part 5.3 Consumer matters 

5.3.1 Prerequisite to resolution action by Ombudsman 

Despite any other provision of this Division, and except where the Ombudsman 
is the complainant, the Ombudsman is not to take action towards resolving a 
consumer matter unless he or she is of the opinion that: 

(a) at least one of the parties has made a reasonable attempt to resolve the 
matter and the attempt has been unsuccessful; or 

(b) it would be unreasonable to expect the complainant to be involved in such 
an attempt. 

5.3.2 Informal resolution of consumer matters 

The Ombudsman must attempt to resolve a consumer matter by informal 
agreement between the parties as soon as practicable. 

5.3.3 Mediation 

 (1) This section applies to a complaint to the extent that it involves consumer 
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matters. 

 (2) The Ombudsman may order the parties to the complaint to attend mediation in 
good faith in relation to all of the consumer matters or in relation to some only or 
part only of those matters. 

 (3) If mediation succeeds in relation to a consumer matter involved in the complaint, 
the Ombudsman may close the complaint to that extent on the ground that it has 
been resolved. 

 (4) If mediation fails in relation to a consumer matter involved in the complaint, the 
Ombudsman may investigate the complaint further and proceed to a 
determination of the consumer matter. 

 (5) If the complainant does not engage in mediation in good faith in relation to a 
consumer matter involved in the complaint, the Ombudsman may instead close 
the complaint so far as it involves the consumer matter. 

 (6) Neither evidence of anything said or admitted during a mediation or attempted 
mediation under this section of the whole or a part of the matter that is subject of 
a complaint nor a document prepared for the purposes of the mediation or 
attempted mediation: 

(a) may be used by the Ombudsman in making a determination; or 

(b) is admissible in any proceedings in a court or before a person or body 
authorised to hear and receive evidence. 

 (7) Subsection (6) does not apply to an agreement reached during mediation. 

5.3.4 Settlement agreements 

 (1) If the parties to a complaint involving a consumer matter reach agreement with 
respect to the consumer matter, whether through mediation under this Part or 
otherwise: 

(a) the Ombudsman must prepare a written record of the agreement; and 

(b) the record must be signed by or on behalf of each party and certified by the 
Ombudsman; and 

(c) the Ombudsman must give each party a copy of the signed and certified 
record. 

 (2) Any party, after giving written notice to the other party, may enforce the 
agreement by filing a copy of the certified record free of charge in a court. 

 (3) On filing, the record must be taken to be an order of the court in accordance with 
its terms, and may be enforced accordingly. 

 (4)  A record may be filed only once under subsection (2). 
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5.3.5 Determination of consumer matters by Ombudsman 

 (1) The Ombudsman may resolve a consumer matter by making a determination that, 
in the Ombudsman’s view, is fair and reasonable in all the circumstances. 

 (2) In determining a consumer matter, the Ombudsman may make any of the 
following orders: 

(a) an order cautioning the respondent or a legal practitioner associate of the 
respondent law practice; 

(b) an order requiring an apology from the respondent or a legal practitioner 
associate of the respondent law practice; 

(c) an order requiring the respondent to redo the work that is the subject of the 
complaint at no cost or to waive or reduce the fees for the work; 

(d) an order requiring: 

(i) the respondent Australian legal practitioner; or 

(ii) the respondent law practice to arrange for a legal practitioner 
associate of the law practice; 

to undertake training, education, be supervised or undertake counselling; 

(e) a compensation order against the respondent under Part 5.5. 

 (3) A failure to comply with an order under this section is capable of constituting 
unsatisfactory professional conduct or professional misconduct on the part of: 

(a) any principal of a respondent law practice; and 

(b) any Australian legal practitioner involved in the contravention. 

5.3.6 Resolution of costs dispute by Ombudsman 

 (1) If the amount of the legal costs that are the subject of a costs dispute equals or is 
more than $100,000, the Ombudsman is not to deal with the costs dispute but is 
to inform the parties of the right to apply for costs assessment. 

 (2) If the amount of legal costs that are the subject of a costs dispute is less than 
$100,000, the Ombudsman is to deal with the costs dispute in the same manner as 
other consumer matters, but: 

(a) if an attempted resolution is wholly or partly unsuccessful and the amount 
of legal costs still in dispute is less than $10,000 (indexed in accordance 
with section 9.6.6)—the Ombudsman may make a binding determination 
in relation to the amount in dispute; or 

(b) if an attempted resolution is wholly or partly unsuccessful, the 
Ombudsman does not make a binding determination in relation to the 
amount in dispute and the amount of legal costs still in dispute is equal to 
or more than $10,000 (indexed in accordance with section 9.6.6)—the 
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Ombudsman is not to continue to deal with the costs dispute but is to 
inform the parties of the right to apply for costs assessment. 

 (3) A binding determination made by the Ombudsman under this section is to be 
based on the Ombudsman’s assessment of what is fair and reasonable in all the 
circumstances and to determine the amount of costs payable, which must not be 
more than $10,000 (indexed in accordance with section 9.6.6). 

 (4) A binding determination made by the Ombudsman under this section is not 
subject to costs assessment, but may be the subject of an internal review. 

5.3.7 Lodgment of disputed legal costs with Ombudsman 

 (1) Subject to subsection (2), a complainant who makes a complaint that involves a 
costs dispute must lodge the unpaid amount of the legal costs with the 
Ombudsman within 28 days after making the complaint. 

 (2) The Ombudsman may determine in any case that a complainant need not lodge a 
disputed amount, or may lodge a lesser amount, if the Ombudsman is satisfied 
that lodgment would cause the complainant undue hardship. 

 (3) A law practice or lawyer against which or whom a complaint that involves a cost 
dispute has been made must lodge the amount of the disputed legal costs for 
which the complainant is seeking re-imbursement with the Ombudsman within 
28 days after being notified of the making of the complaint. 

 (4) The Ombudsman must close a complaint to the extent that it involves a costs 
dispute if the complainant fails to comply with this section. 

5.3.8 Dealing with lodged costs 

 (1) The Ombudsman must cause money lodged under section 5.3.7 to be placed on 
deposit in an interest-bearing account with an ADI in the name of the 
Ombudsman or an authority nominated in applicable jurisdictional legislation. 

 (2) Money in the account, including interest earned on money deposited in the 
account, is to be paid (after the deduction of any relevant government duties and 
ADI charges and fees): 

(a) if the costs dispute is successfully resolved by the Ombudsman—as agreed 
by the parties; or 

(b) if the complainant withdraws the complaint or does not apply to the 
designated tribunal or the complaint is closed—to the law practice or 
lawyer concerned; or 

(c) if the Ombudsman considers it appropriate to do so in the circumstances—
to the complainant. 
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Part 5.4 Disciplinary matters 

Division 1 Preliminary 

5.4.1 Application of this Part 

This Part applies to so much of a complaint as involves a disciplinary matter. 

5.4.2 Unsatisfactory professional conduct 

For the purposes of this Law, unsatisfactory professional conduct includes 
conduct of a lawyer or law practice occurring in connection with the practice of 
law that falls short of the standard of competence and diligence that a member of 
the public is entitled to expect of a reasonably competent lawyer or law practice. 

5.4.3 Professional misconduct 

 (1) For the purposes of this Law, professional misconduct includes: 

(a) unsatisfactory professional conduct of a lawyer or law practice, where the 
conduct involves a substantial or consistent failure to reach or maintain a 
reasonable standard of competence and diligence; and 

(b) conduct of a lawyer or law practice whether occurring in connection with 
the practice of law or occurring otherwise than in connection with the 
practice of law that would, if established, justify a finding that the lawyer 
or a legal practitioner associate of the law practice is not a fit and proper 
person to engage in legal practice. 

 (2) For the purpose of deciding whether a lawyer is or is not a fit and proper person 
to engage in legal practice as mentioned in subsection (1) (b), regard may be had 
to the matters that would be considered if the practitioner were an applicant for 
admission to the national legal profession or for the grant or renewal of a national 
practising certificate and any other relevant matters. 

5.4.4 Conduct capable of being unsatisfactory professional conduct or 
professional misconduct  

Without limitation, the following conduct is capable of being unsatisfactory 
professional conduct or professional misconduct: 

(a) conduct consisting of a contravention of this Law, whether or not: 

(i) the person has been convicted of an offence in relation to the 
contravention; or 

(ii) a pecuniary penalty order has been made against the person under 
Part 9.6 in relation to the contravention; 

(b) conduct consisting of a contravention of the National Rules (but subject to 
any declaration under section 5.4.4 (b)); 

(c) charging more than a fair and reasonable amount for legal costs in 
connection with the practice of law; 
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(d) conduct in respect of which there is a conviction for: 

(i) a serious offence; or 

(ii) a tax offence; or 

(iii) an offence involving dishonesty; 

(e) conduct as or in becoming an insolvent under administration; 

(f) conduct in becoming disqualified from managing or being involved in the 
management of any corporation under the Corporations Act; 

(g) conduct consisting of a failure to comply with the requirements of a notice 
under this Law or the National Rules; 

(h) conduct in failing to comply with an order of a designated tribunal made 
under this Law (including but not limited to a failure to pay wholly or 
partly a fine imposed under this Law); 

(i)  conduct in failing to comply with a compensation order made under this 
Chapter. 

Division 2 Role of Ombudsman 

5.4.5 Determination by Ombudsman—unsatisfactory professional conduct 

 (1) The Ombudsman may, in relation to a disciplinary complaint, find that the 
respondent lawyer or a legal practitioner associate of the respondent law practice 
has engaged in unsatisfactory professional conduct and may determine the 
complaint by making any of the following orders: 

(a) an order cautioning the respondent or a legal practitioner associate of the 
respondent law practice; 

(b) an order reprimanding the respondent or a legal practitioner associate of 
the respondent law practice; 

(c) an order requiring an apology from the respondent or a legal practitioner 
associate of the respondent law practice; 

(d) an order requiring the respondent or a legal practitioner associate of the 
respondent law practice to redo the work that is the subject of the 
complaint at no cost or to waive or reduce the fees for the work; 

(e) an order requiring: 

(i) the respondent lawyer; or 

(ii) the respondent law practice to arrange for a legal practitioner 
associate of the law practice; 

to undertake training, education or counselling or be supervised; 
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(f) an order requiring the respondent or a legal practitioner associate of the 
respondent law practice to pay a fine of a specified amount (not exceeding 
$25,000) to the Board; 

(g) an order recommending that the Board impose a specified condition on the 
Australian practising certificate or foreign lawyer registration certificate of 
the respondent lawyer or a legal practitioner associate of the respondent 
law practice. 

 (2) If the Ombudsman proposes to determine a complaint under this section: 

(a) the Ombudsman must provide the respondent or associate and the 
complainant with details of the proposed determination and invite them to 
make written submissions to the Ombudsman within a specified period; 
and 

(b) the Ombudsman must take into consideration any written submissions 
made to the Ombudsman within the specified period, and may but need not 
consider submissions received afterwards; and 

(c) the Ombudsman is not required to repeat the process if the Ombudsman 
decides to make a determination in different terms after taking into account 
any written submissions received during the specified period; and 

(d) the rules of procedural fairness are not breached merely because no 
submissions are received within the specified period and the Ombudsman 
makes a determination in relation to the complaint, even if submissions are 
received afterwards. 

 (3) If the Ombudsman determines a complaint under this section, no further action is 
to be taken under this Chapter with respect to the complaint. 

 (4) If a complaint involves both a consumer matter and a disciplinary matter and the 
Ombudsman has already made a determination of the consumer matter under 
section 5.3.5, an order cannot be made under this section to the extent to which 
the complaint has already been dealt with under that section. 

5.4.6 Power to initiate proceedings in designated tribunal 

 (1) The Ombudsman may initiate proceedings in relation to alleged unsatisfactory 
professional conduct or professional misconduct in accordance with section 5.4.7. 

 (2) If the conduct also involved a consumer matter, the Ombudsman must notify the 
complainant concerned of the initiation of the proceedings and inform the 
complainant of the right to apply for compensation. 

Division 3 Role of designated tribunal 

5.4.7 Initiation of proceedings in designated tribunal 

The Ombudsman may initiate proceedings, in the designated tribunal of the 
jurisdiction with which the Ombudsman considers the conduct concerned has the 
closest connection, against a respondent if the Ombudsman is of the opinion that: 
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(a) the alleged conduct may amount to unsatisfactory professional conduct that 
would be more appropriately dealt with by the designated tribunal; or 

(b) the alleged conduct may amount to professional misconduct. 

5.4.8 Procedure of designated tribunal 

 (1) Proceedings initiated under this Chapter in the designated tribunal are to be dealt 
with in accordance with the procedures of the designated tribunal. 

 (2) Subject to any procedural requirements, the designated tribunal may determine 
proceedings without conducting a formal hearing, but is bound by the rules of 
procedural fairness. 

 (3) The designated tribunal is bound by the rules of evidence in conducting a hearing 
in relation to an allegation of professional misconduct, but is otherwise not bound 
by those rules in relation to matters arising under this Chapter. 

5.4.9 Determination by designated tribunal—disciplinary matters 

  (1) If, after it has completed a hearing under this Part into the conduct of a lawyer, 
the designated tribunal finds that the lawyer is guilty of unsatisfactory 
professional conduct or professional misconduct, the designated tribunal may 
make such orders as it thinks fit, including any of the orders that the Ombudsman 
can make under section 5.4.5 in relation to a lawyer and any one or more of the 
following: 

(a) an order that the lawyer do or refrain from doing something in connection 
with the practice of law; 

(b) an order that the lawyer cease to accept instructions as a public notary in 
relation to notarial services; 

(c) an order that the lawyer’s practice be managed for a specified period in a 
specified way or subject to specified conditions; 

(d) an order that the lawyer’s practice be subject to periodic inspection by a 
specified person for a specified period; 

(e) an order that the lawyer seek advice in relation to the management of the 
lawyer’s practice from a specified person; 

(f) an order recommending that the name of the lawyer be removed from a roll 
kept by a Supreme Court and the Australian Legal Profession Register; 

(g) an order requiring the Board to impose a specified condition on the 
Australian practising certificate or Australian registration certificate of the 
lawyer; 

(h) an order that the lawyer’s Australian practising certificate or national 
certificate be suspended for a specified period or cancelled; 

(i) an order that an Australian practising certificate or Australian registration 
certificate not be granted to the lawyer before the end of a specified period; 
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(j) an order that the lawyer not apply for an Australian practising certificate or 
Australian registration certificate before the end of a specified period; 

(k) a compensation order against the lawyer under Part 5.5. 

 (2) Subject to section 5.4.10, the designated tribunal may make ancillary or other 
orders, including: 

(a) an order for payment by the lawyer of expenses associated with orders 
under this section, as assessed or reviewed in or in accordance with the 
order or as agreed. 

(b) an interlocutory or interim order, including an order of the kind referred to 
in subsection (1). 

 (3) The designated tribunal may find a person guilty of unsatisfactory professional 
conduct even though the complaint or charge alleged professional misconduct. 

 (4) To avoid doubt, the power of the designated tribunal under subsection (1) to 
make any of the orders that the Ombudsman can make under section 5.4.5 
extends to making orders of that kind in relation to a lawyer whom the tribunal 
finds is guilty of professional misconduct. 

5.4.10 Costs 

 (1) The designated tribunal must make orders requiring a lawyer whom it has found 
guilty of unsatisfactory professional conduct or professional misconduct to pay 
costs (including costs of the Ombudsman and the complainant), unless the 
designated tribunal is satisfied that exceptional circumstances exist. 

 (2) The designated tribunal may make orders requiring a lawyer whom it has not 
found guilty of unsatisfactory professional conduct or professional misconduct to 
pay costs (including costs of the Ombudsman and the complainant), if satisfied 
that: 

(a) the sole or principal reason why the proceedings were instituted in the 
designated tribunal was a failure of the lawyer to co-operate with the 
Ombudsman; or 

(b) there is some other reason warranting the making of an order in the 
particular circumstances. 

 (3) The designated tribunal may make orders requiring: 

(a) the Ombudsman or the Board; or 

(b) a person, body or fund nominated in relevant jurisdictional legislation for 
the purposes of this section; 

to pay costs, but may do so only if satisfied that the lawyer concerned is not 
guilty of unsatisfactory professional conduct or professional misconduct and the 
designated tribunal considers that special circumstances warrant the making of 
the orders. 
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 (4) The designated tribunal may make orders requiring: 

(a) a lawyer in respect of whom proceedings are pending before the designated 
tribunal; or 

(b) a person, body or fund nominated in relevant jurisdictional legislation for 
the purposes of this section; 

to pay costs on an interlocutory or interim basis. 

 (5) An order for costs: 

(a) may be for a specified amount; or 

(b) may be for an unspecified amount but must specify the basis on which the 
amount is to be determined. 

 (6) An order for costs may specify the terms on which costs must be paid. 

Note. Jurisdictional legislation may provide a right of appeal against or a right of 
review of the designated tribunal’s decision. 

5.4.11 Compliance with determinations and orders 

 (1) Persons and bodies (other than a Supreme Court) having relevant functions under 
this Law must give effect to the orders of a tribunal under this Law. 

 (2) A Supreme Court may remove the name of a lawyer from a roll on the 
recommendation of a tribunal under this Law. 

Part 5.5 Compensation orders 

5.5.1 Request by complainant for compensation order 

 (1) A complainant may request: 

(a) the Ombudsman; or 

(b) the designated tribunal in proceedings under Division 3 of Part 5.4; 

to make a compensation order. 

 (2) A compensation order may be requested in respect of loss suffered by: 

(a) the complainant; or 

(b) another person who is a client of the respondent; 

(or both) because of the conduct the subject of the complaint. The complainant, 
or other person, suffering the loss is referred to in this Part as an aggrieved 
person. 

 (3) A complainant who makes such a request must describe the loss suffered by the 
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aggrieved person and the relevant circumstances. 

 (4) A request may be made in the complaint or to the Ombudsman at any time after 
the complaint is made and before it is disposed of. 

 (5) However, a request may not be made after proceedings have been initiated in the 
designated tribunal with respect to the complaint unless the designated tribunal 
grants the complainant leave to make the request. 

 (6) A request may only be made within 5 years after the conduct that caused the loss 
is alleged to have occurred. 

5.5.2 Nature of compensation orders 

 (1) A compensation order is an order to compensate the aggrieved person for loss 
suffered because of conduct that is the subject of a complaint and consists of one 
or more of the orders referred to in subsections (2), (3) and (4). 

 (2) A compensation order may include an order that the law practice or an associate 
of the law practice pay to the aggrieved person, by way of monetary 
compensation for the loss, a specified amount not exceeding: 

(a) where the compensation order is made by the Ombudsman—$25,000; or 

(b) where the compensation order is made by the designated tribunal—
$25,000 or a greater amount agreed to with the consent of both the 
complainant and the law practice or associate. 

 (3) A compensation order may include an order that the law practice or an associate 
of the law practice cannot recover or must repay the whole or a specified part of 
the amount charged to the aggrieved person by the law practice or an associate of 
the law practice in respect of specified legal services. An order under this 
subsection is effective: 

(a) to prevent recovery of an amount even if proceedings to recover the 
amount or any part of it) have been commenced by or on behalf of the law 
practice or associate; and 

(b) to require repayment of an amount even if a court has ordered payment of 
the amount (or an amount of which it is part) in proceedings brought by or 
on behalf of the law practice or associate. 

 (4) A compensation order may include an order discharging a lien possessed by the 
law practice or an associate of the law practice in respect of a specified document 
or class of documents. 

5.5.3 Prerequisites for making of compensation orders 

 (1) Unless the complainant and the law practice or associate of the law practice 
concerned agree, a compensation order is not to be made unless the Ombudsman 
or designated tribunal (as the case requires) is satisfied that: 

(a) the aggrieved person has suffered loss because of the conduct concerned; 
and 
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(b) it is in the interests of justice that the order be made. 

 (2) A compensation order is not to be made in respect of any loss for which the 
aggrieved person has received or is entitled to receive: 

(a) compensation under an order that has been made by a court; or 

(b) compensation paid or payable from a fidelity fund of any jurisdiction, 
where a relevant claim for payment from that fund has been made or 
determined. 

5.5.4 Making of compensation orders 

 (1) The designated tribunal may make a compensation order against a lawyer if the 
designated tribunal finds that the lawyer has engaged in unsatisfactory 
professional conduct or professional misconduct in relation to a complaint. 

 (2) The Ombudsman may make a compensation order against a lawyer or a law 
practice if proceedings are not proposed to be initiated in the designated tribunal 
with respect to the complaint concerned. 

 (3) A compensation order may specify the person to whom monetary compensation 
is payable, whether to the aggrieved person or to another person on behalf of the 
aggrieved person. 

5.5.5 Enforcement of compensation orders 

A copy of a compensation order made by the Ombudsman may be filed in a court 
of competent jurisdiction and the order (so far as it relates to any amount payable 
under the order) may be enforced as if it were an order of the court. 

5.5.6 Other remedies not affected 

The recovery of compensation awarded under this Part does not affect any other 
remedy available to an aggrieved person, but any compensation so awarded must 
be taken into account, and appropriate adjustments made, in any other 
proceedings by or on behalf of the aggrieved person in respect of the same loss. 

Part 5.6 Appeal or review 

5.6.1 Finality of determinations of Ombudsman 

The determination of a complaint or other matter by the Ombudsman under this 
Chapter is final, except as provided by this Part. 

5.6.2 Internal review of determinations of Ombudsman 

 (1) The Ombudsman may, at his or her absolute discretion, conduct an internal 
review of a decision made by the Ombudsman in relation to a complaint if the 
Ombudsman considers it appropriate to do so. 

 (2) On the review, the Ombudsman is to consider whether the complaint was dealt 
with appropriately and whether the decision was based on reasonable grounds. 
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 (3) On the review, the Ombudsman may confirm the original decision, make a new 
decision, or refer the matter back to the original decision-maker. 

5.6.3 Right of appeal or review of determinations of Ombudsman 

 (1) A respondent lawyer or a legal practitioner associate of a respondent law practice 
may, in accordance with applicable jurisdictional legislation, appeal to the 
designated tribunal against, or seek a review by the designated tribunal of, a 
decision of the Ombudsman under: 

(a) section 5.3.5, in relation to a compensation order for more than $10,000; or 

(b) section 5.4.5. 

 (2) The designated tribunal may make any order it considers appropriate on the 
appeal or review. 

Note. Jurisdictional legislation may provide a right of appeal against or a right of 
review of the designated tribunal’s decision. 
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Chapter 6 External intervention 

Part 6.1 Introduction 

6.1.1 Objectives 

The objectives of this Chapter are: 

(a) to ensure that an appropriate range of options is available for intervention 
in the business and professional affairs of law practices for the purpose of 
protecting the interests of: 

(i) the general public; and 

(ii) clients; and 

(iii) lawyers, including the owners and employees of law practices, so 
far as their interests are not inconsistent with those of the general 
public and clients; and 

(b) to ensure that there is an accountable and transparent process for the 
appointment of interveners and for the conduct of interventions. 

6.1.2 Application of this Chapter 

 (1) This Chapter applies to all law practices, regardless of whether they are 
incorporated under the Corporations Act. 

 (2) This Chapter applies, with any necessary adaptations, to: 

(a) a former law practice or former Australian legal practitioner; and 

(b) the executor (original or by representation) or administrator for the time 
being of a deceased Australian legal practitioner or of his or her estate; and 

(c) the administrator, or receiver, or receiver and manager, or official manager, 
of the property of an incorporated legal practice; and 

(d) the liquidator of an incorporated legal practice that is being or has been 
wound up; and 

(e) Australian-registered foreign lawyers and former Australian-registered 
foreign lawyers; 

in the same way as it applies to law practices. 

 (3) This Chapter is intended to apply so that it, rather than the Corporations Act or 
the Bankruptcy Act, applies in respect of the winding up of trust property and in 
respect of the carrying on of a law practice during external intervention. 
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6.1.3 Operation of appointment of external intervener 

 (1) The appointment by the Ombudsman of a supervisor of trust money of or a 
manager for a law practice is effective to operate in and in respect of this 
jurisdiction. 

 (2) An order or direction of the Supreme Court of another jurisdiction made under 
this Chapter in relation to a law practice has effect in and in respect of this 
jurisdiction as if it were an order or direction of the Supreme Court of this 
jurisdiction made in relation to that law practice, and this Chapter applies 
accordingly. 

Part 6.2 Initiation of external intervention 

6.2.1 Circumstances warranting external intervention 

External intervention may take place in relation to a law practice in any of the 
following circumstances: 

(a) where a legal practitioner associate involved in the law practice has died, 
ceases to hold a current Australian practising certificate or a current 
Australian registration certificate, has become an insolvent under 
administration or is in prison; 

(b) in the case of a law firm or an unincorporated legal practice—where the 
firm or group has been wound up or dissolved; 

(c) in the case of an incorporated legal practice—where the corporation 
concerned ceases to be an incorporated legal practice,  is being or has been 
wound up or has been deregistered or dissolved; 

(d) in any case—where the Ombudsman forms a belief on reasonable grounds 
that the law practice or an associate of the law practice: 

(i) is not dealing adequately with trust money or trust property or is not 
properly attending to the affairs of the law practice; or 

(ii) has committed a serious irregularity, or a serious irregularity has 
occurred, in relation to trust money or trust property or the affairs of 
the law practice; or 

(iii) has failed properly to account in a timely manner to any person for 
trust money or trust property received by the law practice for or on 
behalf of that person; or 

(iv) has failed properly to make a payment of trust money or a transfer 
of trust property when required to do so by a person entitled to that 
money or property or entitled to give a direction for payment or 
transfer; or 

(v) is in breach of the National Rules with the result that the record-
keeping for the law practice’s trust accounts is inadequate; or 
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(vi) has been or is likely to be convicted of an offence relating to trust 
money or trust property; or 

(vii) is the subject of an adverse finding in relation to a complaint 
relating to trust money or trust property received by the law 
practice; or 

(viii) has failed to comply with any requirement of an investigator or 
external examiner appointed under this Law; or 

(ix) has ceased to be engaged in legal practice without making provision 
for properly dealing with trust money or trust property received by 
the law practice or for properly winding up the affairs of the law 
practice; 

(e) where any other proper cause exists in relation to the law practice. 

6.2.2 Determination to initiate external intervention 

 (1) This section applies when the Ombudsman becomes aware that one or more of 
the circumstances referred to in section 6.2.1 exist in relation to a law practice 
and decides that, having regard to the interests of the clients of the law practice 
and to other matters that it considers appropriate, external intervention is 
warranted. 

 (2) The Ombudsman may determine to initiate the appointment under this Chapter 
of: 

(a) a supervisor of trust money of the law practice, if the Ombudsman is of the 
opinion: 

(i) that external intervention is required because of issues relating to 
the law practice’s trust accounts; and 

(ii) that it is not appropriate that the provision of legal services by the 
law practice be wound up and terminated because of those issues; or 

(b) a manager for the law practice, if the Ombudsman is of the opinion: 

(i) that external intervention is required because of issues relating to 
the law practice’s trust records; or 

(ii) that the appointment is necessary to protect the interests of clients in 
relation to trust money or trust property; or 

(iii) that there is a need for an independent person to be appointed to 
take over professional and operational responsibility for the law 
practice; or 

(c) a receiver for the law practice, if the Ombudsman is of the opinion: 

(i) that the appointment is necessary to protect the interests of clients in 
relation to trust money or trust property; or 
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(ii) that it may be appropriate that the provision of legal services by the 
law practice be wound up and terminated. 

 (3) The Ombudsman may, from time to time, make further determinations in relation 
to the law practice and for that purpose may, at the Ombudsman’s absolute 
discretion, revoke a previous determination with effect from a date or event 
specified by the Ombudsman. 

6.2.3 Appointment of external intervener may be general or limited 

An appointment of an external intervener for a law practice may be made in 
respect of the law practice generally or may be limited by the terms of the 
appointment, including for example to matters connected with a particular legal 
practitioner associate or to matters connected with a particular office or a 
particular subject-matter. 

Part 6.3 Supervisors of trust money 

6.3.1 Appointment of supervisor of trust money 

 (1) This section applies if the Ombudsman determines to appoint a supervisor of trust 
money of a law practice. 

 (2) The Ombudsman may, by instrument in writing, appoint a person as supervisor of 
trust money. 

 (3) The appointee must be either: 

(a) an Australian legal practitioner who holds an Australian practising 
certificate as a principal authorising the receipt of trust money; or 

(b) a person holding accounting qualifications with experience in law 
practices’ trust accounts; 

and may (but need not) be a member of the staff of the Ombudsman. 

6.3.2 Effect of service of notice of appointment 

 (1) After service on an ADI of a notice of the appointment of a supervisor of trust 
money of a law practice and until the appointment is terminated, the ADI must 
ensure that no funds are withdrawn or transferred from a trust account of the law 
practice unless: 

(a) the withdrawal or transfer is made by cheque or other instrument drawn on 
that account and signed by the supervisor or a nominee of the supervisor; 
or 

(b) the withdrawal or transfer is made by the supervisor or a nominee of the 
supervisor by means of electronic or internet banking facilities; or 

(c) the withdrawal or transfer is made in accordance with an authority to 
withdraw or transfer funds from the account signed by the supervisor or a 
nominee of the supervisor. 
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Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

 (2) After service on a person (other than the supervisor or an ADI) of a notice of the 
appointment of a supervisor of trust money of a law practice and until the 
appointment is terminated, the person must not: 

(a) deal with any of the law practice’s trust money; or 

(b) sign any cheque or other instrument drawn on a trust account of the law 
practice; or 

(c) authorise the withdrawal or transfer of funds from a trust account of the 
law practice. 

Criminalmaximum penalty: 100 penalty units. 

 (3) A supervisor of trust money may, for the purposes of subsection (1) (b), enter 
into arrangements with an ADI for withdrawing money from a trust account of 
the law practice concerned by means of electronic or internet banking facilities. 

 (4) Any money that is withdrawn or transferred in contravention of subsection (1) 
may be recovered from the ADI concerned by the supervisor as a debt in any 
court of competent jurisdiction, and any amount recovered is to be paid into a 
trust account of the law practice. 

6.3.3 Role of supervisor of trust money 

 (1) A supervisor of trust money of a law practice has the powers and other functions 
of the law practice in relation to the trust money, including powers: 

(a) to receive trust money entrusted to the practice; and 

(b) to open and close trust accounts. 

 (2) For the purpose of exercising his or her functions under subsection (1), the 
supervisor may exercise any or all of the following powers: 

(a) to enter and remain on premises used by the law practice for or in 
connection with its engaging in legal practice; 

(b) to require the law practice or an associate or former associate of the law 
practice or any other person who has or had control of documents relating 
to trust money received by the law practice to give the supervisor either or 
both of the following: 

(i) access to the files and documents the supervisor reasonably 
requires; 

(ii) information relating to the trust money the supervisor reasonably 
requires; 

(c) to operate equipment or facilities on the premises, or to require any person 



Chapter 6 External intervention 
Part 6.3 Supervisors of trust money 
 
 
Section 6.3.3 

Legal Profession National Law 131 

14 May 2010 CONSULTATION DRAFT 

on the premises to operate equipment or facilities on the premises, for a 
purpose relevant to his or her appointment; 

(d) to take possession of any relevant material and retain it for as long as may 
be necessary; 

(e) to secure any relevant material found on the premises against interference, 
if the material cannot be conveniently removed; 

(f) to take possession of any computer equipment or computer program 
reasonably required for a purpose relevant to his or her appointment. 

 (3) If the supervisor takes anything from the premises, the supervisor must issue a 
receipt in a form approved by the Ombudsman and: 

(a) if the occupier or a person apparently responsible to the occupier is present 
at or near the premises, give it to him or her; or 

(b) otherwise, leave it at the premises in an envelope addressed to the 
occupier. 

 (4) This section applies to trust money held by the law practice before the supervisor 
is appointed, as well as to trust money received afterwards. 

 (5) The supervisor does not have a role in the management of the affairs of the law 
practice except in so far as the affairs relate to a trust account of the law practice. 

 (6) The supervisor may enter and remain on premises under subsection (2) (a) only: 

(a) during normal business hours; or 

(b) during other hours with the consent of the occupier of the premises. 

 (7) The supervisor must not enter premises under subsection (2) (a) unless, before 
the entry, he or she has produced for inspection by the occupier: 

(a) the supervisor’s notice of appointment; and 

(b) a form of identification that includes the supervisor’s photograph and 
signature. 

 (8) However, if the supervisor is refused access to the premises or the premises are 
unoccupied and the supervisor considers that entry is necessary to prevent 
destruction of documents or for another urgent reason, the supervisor may use 
whatever appropriate force is necessary to enter the premises and may be 
accompanied by a member of the police force to assist entry. 

 (9) The supervisor must take all reasonable steps to return any material to the person 
entitled to it as soon as it is no longer required for the purpose of the supervisor’s 
functions. 

 (10) If the supervisor takes possession of: 
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(a) a document, disk or tape or other thing that can be readily copied; or  

(b) a storage device the information in which can be readily copied; 

under this section the supervisor on request by the occupier, a principal of a law 
practice or a person from whom it was taken, must give a copy of the thing or 
information to that person as soon as practicable after taking possession of it. 

6.3.4 Records of and dealing with trust money of law practice under 
supervision 

 (1) A supervisor of trust money of a law practice must maintain the records of his or 
her dealings with the trust money: 

(a) separately from records relating to dealings with trust money before his or 
her appointment as supervisor; and 

(b) separately from the affairs of any other law practice for which he or she is 
an external intervener; and 

(c) in the manner specified in the National Rules for the purposes of this 
section. 

Civil maximum penalty: for a body corporate—100 penalty units; for a natural 
person—20 penalty units. 

 (2) Subject to subsection (1), a supervisor of trust money of a law practice must deal 
with the trust money in the same way as a law practice must deal with trust 
money. 

6.3.5 Termination of supervisor’s appointment 

 (1) The appointment of a supervisor of trust money of a law practice terminates in 
the following circumstances: 

(a) the term of the appointment comes to an end; 

(b) the appointment is set aside under section 6.6.3; 

(c) the appointment of a manager for the law practice takes effect; 

(d) the appointment of a receiver for the law practice takes effect; 

(e) the supervisor has distributed all trust money received by the law practice 
and wound up all trust accounts; 

(f) a determination of the Ombudsman that the appointment be terminated has 
taken effect. 

 (2) The Ombudsman may determine in writing that the appointment be terminated 
immediately or with effect from a specified date. 

 (3) The Ombudsman must serve a written notice of the termination on all persons 
originally served with notice of the appointment. 
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Part 6.4 Managers 

6.4.1 Appointment of manager 

 (1) This section applies if the Ombudsman determines to appoint a manager for a law 
practice. 

 (2) The Ombudsman may, by instrument in writing, appoint a person as manager. 

 (3) The appointee must be an Australian legal practitioner who holds an Australian 
practising certificate as a principal authorising the receipt of trust money, and 
may (but need not) be a member of the staff of the Ombudsman. 

6.4.2 Effect of service of notice of appointment 

 (1) After service on a law practice of a notice of the appointment of a manager for 
the law practice and until the appointment is terminated, a legal practitioner 
associate of the practice who is specified or referred to in the notice must not 
participate in the affairs of the practice except under the direct supervision of the 
manager. 

Criminal maximum penalty: 100 penalty units. 

 (2) After service on an ADI of a notice of the appointment of a manager for a law 
practice and until the appointment is terminated, the ADI must ensure that no 
funds are withdrawn or transferred from a trust account of the law practice 
unless: 

(a) the withdrawal or transfer is made by cheque or other instrument drawn on 
that account and signed by the manager, a receiver appointed for the law 
practice or a nominee of the manager or receiver; or 

(b) the withdrawal or transfer is made by means of electronic or internet 
banking facilities, by the manager, a receiver appointed for the law practice 
or a nominee of the manager or receiver; or 

(c) the withdrawal or transfer is made in accordance with an authority to 
withdraw or transfer funds from the account and signed by the manager, a 
receiver appointed for the law practice or a nominee of the manager or 
receiver. 

Criminal maximum penalty: for a body corporate—250 penalty units; for a 
natural person—50 penalty units. 

 (3) After service on a person of a notice of the appointment of a manager for a law 
practice and until the appointment is terminated, the person must not: 

(a) deal with any of the law practice’s trust money; or 

(b) sign any cheque or other instrument drawn on a trust account of the law 
practice; or 

(c) authorise the withdrawal or transfer of funds from a trust account of the 
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law practice; 

but this subsection does not apply to a legal practitioner associate referred to in 
subsection (1), an ADI or the manager or receiver for the law practice. 

Civil maximum penalty: 100 penalty units. 

 (4) A manager may, for the purposes of subsection (2) (b), enter into arrangements 
with an ADI for withdrawing money from a trust account of the law practice 
concerned by means of electronic or internet banking facilities. 

 (5) Any money that is withdrawn or transferred in contravention of subsection (2) 
may be recovered from the ADI concerned by the manager, or a receiver for the 
law practice, as a debt in any court of competent jurisdiction, and any amount 
recovered is to be paid into a trust account of the law practice or another trust 
account nominated by the manager or receiver. 

6.4.3 Role of managers 

 (1) A manager for a law practice may carry on the law practice and may do all things 
that the law practice or a legal practitioner associate of the law practice might 
lawfully have done, including but not limited to the following: 

(a) transacting any business of the law practice that the manager reasonably 
believes to be urgent; 

(b) transacting, with the approval of any or all of the existing clients of the law 
practice, any business on their behalf, including: 

(i) commencing, continuing, defending or settling any proceedings; and 

(ii) receiving, retaining and disposing of property; 

(c) accepting instructions from new clients and transacting any business on 
their behalf, including: 

(i) commencing, continuing, defending or settling any proceedings; and 

(ii) receiving, retaining and disposing of regulated property; 

(d) charging and recovering legal costs, including legal costs for work in 
progress at the time of the appointment of the manager; 

(e) entering into, executing or performing any agreement; 

(f) dealing with trust money; 

(g)  winding up the affairs of the law practice. 

 (2) For the purpose of exercising his or her powers under subsection (1), the manager 
may exercise any or all of the following powers: 

(a) to enter and remain on premises used by the law practice for or in 
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connection with its engaging in legal practice; 

(b) to require the law practice, an associate or former associate of the law 
practice or any other person who has or had control of client files and 
associated documents (including documents relating to trust money 
received by the law practice) to give the manager either or both of the 
following: 

(i) access to the files and documents the manager reasonably requires; 

(ii) information relating to client matters the manager reasonably 
requires; 

(c) to operate equipment or facilities on the premises, or to require any person 
on the premises to operate equipment or facilities on the premises, for a 
purpose relevant to his or her appointment; 

(d) to take possession of any relevant material and retain it for as long as may 
be necessary; 

(e) to secure any relevant material found on the premises against interference, 
if the material cannot be conveniently removed; 

(f) to take possession of any computer equipment or computer program 
reasonably required for a purpose relevant to his or her appointment. 

 (3) If the manager takes anything from the premises, the manager must issue a 
receipt in a form approved by the Ombudsman and: 

(a) if the occupier or a person apparently responsible to the occupier is present 
at or near the premises, give it to him or her; or 

(b) otherwise, leave it at the premises in an envelope addressed to the 
occupier. 

Civil maximum penalty: 20 penalty units. 

 (4) The manager may enter and remain on premises under subsection (2) (a) only: 

(a) during normal business hours; or 

(b) during other hours with the consent of the occupier of the premises. 

 (5)  However, if the manager is refused access to the premises or the premises are 
unoccupied and the manager considers that entry is necessary to prevent 
destruction of documents or for another urgent reason, the manager may use 
whatever appropriate force is necessary to enter the premises and may be 
accompanied by a member of the police force to assist entry.  

 (6)  The manager must not enter premises under subsection (2) (a) unless, before the 
entry, he or she has produced for inspection by the occupier: 

(a) the manager’s notice of appointment; and 
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(b) a form of identification that includes the manager’s photograph and 
signature. 

Civil maximum penalty: 10 penalty units. 

 (7)  The manager must take all reasonable steps to return any material to the person 
entitled to it as soon as it is no longer required for the purpose of the manager’s 
functions. 

 (8)  If the manager takes possession of: 

(a) a document, disk or tape or other thing that can be readily copied; or  

(b) a storage device the information in which can be readily copied; 

under this section the manager on request by the occupier, a principal of a law 
practice or a person from whom it was taken, must give a copy of the thing or 
information to that person as soon as practicable after taking possession of it. 

6.4.4 Records and accounts of law practice under management and 
dealings with trust money 

 (1) The manager for a law practice must maintain the records and accounts of the law 
practice that he or she manages: 

(a) separately from the management of the affairs of the law practice before 
his or her appointment as manager; and 

(b) separately from the affairs of any other law practice for which he or she is 
an external intervener; and 

(c) in the manner specified in the National Rules for the purposes of this 
section. 

Civil maximum penalty: for a body corporate—100 penalty units; for a natural 
person—20 penalty units. 

 (2) Subject to subsection (1), the manager for a law practice must deal with trust 
money of the law practice in the same way as a law practice must deal with trust 
money. 

6.4.5 Deceased estates 

 (1) It is the duty of the manager for a law practice to co-operate with the legal 
personal representative of a deceased legal practitioner associate of the law 
practice for the orderly winding up of the estate. 

 (2) The manager is not, in the exercise of powers and other functions as manager, a 
legal personal representative of the deceased legal practitioner associate, but 
nothing in this subsection prevents the manager from exercising powers or other 
functions as a legal personal representative if otherwise appointed as 
representative. 

 (3) Subject to subsections (1) and (2) and to the terms of the manager’s appointment, 
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if the manager was appointed before the death of the legal practitioner associate, 
the manager’s appointment, powers and other functions are not affected by the 
death. 

6.4.6 Termination of manager’s appointment 

 (1) The appointment of a manager for a law practice terminates in the following 
circumstances: 

(a) the term of the appointment comes to an end; 

(b) the appointment is set aside under section 6.6.3; 

(c) the appointment of a receiver for the law practice takes effect, where the 
terms of the appointment indicate that the receiver is authorised to exercise 
the powers and other functions of a manager; 

(d) the manager has wound up the affairs of the law practice; 

(e) a determination of the Ombudsman that the appointment be terminated has 
taken effect. 

 (2) The Ombudsman may determine in writing that the appointment be terminated 
immediately or with effect from a specified date. 

 (3) If the appointment terminates in the circumstances referred to in subsection (1) 
(a), (c) or (e), the former manager must, as soon as practicable after the 
termination, transfer and deliver the regulated property and client files of the law 
practice to: 

(a) another external intervener appointed for the law practice; or 

(b)  the law practice, if another external intervener is not appointed for the law 
practice. 

 (4) The former manager need not transfer regulated property and files to the law 
practice in compliance with subsection (3) unless the manager’s expenses have 
been paid to the Ombudsman. 

 (5) The Ombudsman must serve a written notice of the termination on all persons 
originally served with notice of the appointment. 

Part 6.5 Receivers 

6.5.1 Appointment of receiver 

 (1) This section applies if the Ombudsman determines to initiate action for the 
appointment of a receiver for a law practice. 

 (2) The Supreme Court of this jurisdiction may, on the application of the 
Ombudsman, appoint a person as receiver for a law practice that engages in legal 
practice. 
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 (3) The Supreme Court may make the appointment whether or not the law practice or 
a principal of the practice concerned has been notified of the application and 
whether or not the practice or principal is a party to the proceedings. 

 (4) Before commencing to hear an application for appointment of a receiver, the 
Supreme Court must order from the precincts of the Court any person who is not: 

(a) an officer of the Court; or 

(b) a party, an officer or employee of a party, a legal representative of a party, 
or a clerk of a legal representative of a party; or 

(c) a principal of the law practice concerned; or 

(d) a person who is about to or is in the course of giving evidence; or 

(e) a person permitted by the Court to be present in the interests of justice. 

 (5) The appointee must be: 

(a) an Australian legal practitioner who holds an Australian practising 
certificate as a principal authorising the receipt of trust money; or 

(b) a person holding accounting qualifications with experience in law 
practices’ trust accounts; 

and may (but need not) be a member of the staff of the Ombudsman. 

6.5.2 Effect of service of notice of appointment 

 (1) After service on a law practice of a notice of the appointment of a receiver for the 
law practice and until the appointment is terminated, a legal practitioner associate 
of the law practice who is specified or referred to in the notice must not 
participate in the affairs of the practice. 

Criminal maximum penalty: 100 penalty units. 

 (2) After service on an ADI of a notice of the appointment of a receiver for a law 
practice and until the appointment is terminated, the ADI must ensure that no 
funds are withdrawn or transferred from a trust account of the law practice 
unless: 

(a) the withdrawal or transfer is made by cheque or other instrument drawn on 
that account signed by the receiver, a manager appointed for the law 
practice or a nominee of the receiver or manager; or 

(b)  the withdrawal or transfer is made by means of electronic or internet 
banking facilities, by the receiver, a manager appointed for the law practice 
or a nominee of the receiver or manager; or 

(c) the withdrawal or transfer is made in accordance with an authority to 
withdraw or transfer funds from the account signed by the receiver, a 
manager appointed for the law practice or a nominee of the receiver or 
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manager. 

Civil maximum penalty: for a body corporate—250 penalty units; for a natural 
person—50 penalty units. 

 (3) After service on a person of a notice of the appointment of a receiver for a law 
practice and until the appointment is terminated, the person must not: 

(a) deal with any of the law practice’s trust money; or 

(b) sign any cheque or other instrument drawn on a trust account of the law 
practice; or 

(c) authorise the withdrawal or transfer of funds from a trust account of the 
law practice; 

but this subsection does not apply to an ADI or the receiver or manager for the 
law practice. 

Criminal maximum penalty: 100 penalty units. 

 (4) A receiver may, for the purposes of subsection (2) (b), enter into arrangements 
with an ADI for withdrawing money from a trust account of the law practice 
concerned by means of electronic or internet banking facilities. 

 (5) Any money that is withdrawn or transferred in contravention of subsection (2) 
may be recovered from the ADI concerned by the receiver or a manager for the 
law practice, as a debt in any court of competent jurisdiction, and any amount 
recovered is to be paid into a trust account of the law practice or another trust 
account nominated by the receiver or manager. 

6.5.3 Role of receivers 

 (1) The role of a receiver for a law practice is: 

(a) to be the receiver of regulated property of the law practice; and 

(b) to wind up and terminate the affairs of the law practice. 

 (2) For the purpose of winding up the affairs of the law practice and in the interests 
of the law practice’s clients, the Supreme Court may, by order, authorise: 

(a) the receiver to carry on the legal practice engaged in by the law practice, if 
the receiver is an Australian legal practitioner who holds an Australian 
practising certificate as a principal authorising the receipt of trust money; 
or 

(b) an Australian legal practitioner who holds an Australian practising 
certificate as a principal authorising the receipt of trust money, or a law 
practice whose principals are or include one or more Australian legal 
practitioners who hold Australian practising certificates authorising the 
receipt of trust money, specified in the instrument to carry on the legal 
practice on behalf of the receiver. 
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 (3) Subject to any directions given by the Supreme Court, the receiver, if authorised 
under subsection (2) to carry on the legal practice engaged in by a law practice, 
has all the powers and other functions of a manager under this Chapter and is 
taken have been appointed as manager for the law practice. 

 (4) The Supreme Court may, by order, terminate an authorisation to carry on a legal 
practice granted under subsection (2). 

 (5) For the purpose of exercising his or her powers and other functions under this 
section, the receiver may exercise any or all of the following powers: 

(a) to enter and remain on premises used by the law practice for or in 
connection with its engaging in legal practice; 

(b) to require the law practice, an associate or former associate of the law 
practice or any other person who has or had control of client files and 
associated documents (including documents relating to trust money 
received by the law practice) to give the receiver: 

(i) access to the files and documents the receiver reasonably requires; 
and 

(ii) information relating to client matters the receiver reasonably 
requires; 

(c) to operate equipment or facilities on the premises, or to require any person 
on the premises to operate equipment or facilities on the premises, for a 
purpose relevant to his or her appointment; 

(d) to take possession of any relevant material and retain it for as long as may 
be necessary; 

(e) to secure any relevant material found on the premises against interference, 
if the material cannot be conveniently removed; 

(f) to take possession of any computer equipment or computer program 
reasonably required for a purpose relevant to his or her appointment. 

Civil maximum penalty: 20 penalty units. 

 (6) If the receiver takes anything from the premises, the receiver must issue a receipt 
in a form approved by the Ombudsman and: 

(a) if the occupier or a person apparently responsible to the occupier is present 
at or near the premises, give it to him or her; or 

(b) otherwise, leave it at the premises in an envelope addressed to the 
occupier. 

  (7) If the receiver is refused access to the premises or the premises are unoccupied, 
the receiver may use whatever appropriate force is necessary to enter the 
premises and may be accompanied by a member of the police force to assist 
entry. 
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6.5.4 Records and accounts of law practice under receivership and 
dealings with trust money 

 (1) The receiver for a law practice must maintain the records and accounts of the 
practice that he or she manages: 

(a) separately from the management of the affairs of the law practice before 
his or her appointment as receiver; and 

(b) separately from the affairs of any other law practice that the receiver is 
managing or for which the receiver is appointed as external intervener; and 

(c) in the manner specified in the National Rules for the purposes of this 
section. 

Civil maximum penalty: 20 penalty units. 

 (2) Subject to subsection (1), the receiver for a law practice must deal with trust 
money of the practice in the same way as a law practice must deal with trust 
money. 

6.5.5 Power of receiver to take possession of regulated property 

 (1) A receiver for a law practice may take possession of regulated property of the law 
practice. 

 (2) A person in possession or having control of regulated property of the law practice 
must permit the receiver to take possession of the regulated property if required 
by the receiver to do so. 

 (3) If a person contravenes subsection (2), the Supreme Court may, on application by 
the receiver, order the person to deliver the regulated property to the receiver. 

 (4) If, on application made by the receiver, the Supreme Court is satisfied that an 
order made under subsection (3) has not been complied with, the Court may order 
the seizure of any regulated property of the law practice that is located on the 
premises specified in the order and make any further orders it thinks fit. 

 (5) An order under subsection (4) operates to authorise: 

(a) any member of the police force; or 

(b) the receiver or a person authorised by the receiver, together with any 
member of the police force; 

to enter the premises specified in the order and search for, seize and remove 
anything that appears to be regulated property of the law practice. 

 (6) The receiver must, as soon as possible, return anything seized under this section 
if it transpires that it is not regulated property of the law practice. 

6.5.6 Power of receiver to take delivery of regulated property 

 (1) If a receiver for a law practice believes on reasonable grounds that another person 
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is under an obligation, or will later be under an obligation, to deliver regulated 
property to the law practice, the receiver may, by notice in writing, require that 
other person to deliver the property to the receiver. 

 (2) If a person has notice that a receiver has been appointed for a law practice and the 
person is under an obligation to deliver regulated property to the law practice, the 
person must deliver the property to the receiver. 

Civil maximum penalty: 100 penalty units. 

 (3) A document signed by a receiver acknowledging the receipt of regulated property 
delivered to the receiver is as valid and effectual as if it had been given by the 
law practice. 

6.5.7 Power of receiver to deal with regulated property 

 (1) This section applies if a receiver for a law practice acquires or takes possession of 
regulated property of the law practice. 

 (2) The receiver may deal with the regulated property in any manner in which the 
law practice might lawfully have dealt with the property. 

6.5.8 Power of receiver to require documents or information 

 (1) A receiver for a law practice may require: 

(a) a person who is an associate or former associate of the law practice; or 

(b) a person who has or has had control of documents relating to the affairs of 
the law practice; or 

(c) a person who has information relating to regulated property of the law 
practice or property that the receiver believes on reasonable grounds to be 
regulated property of the law practice; 

to give the receiver, within a period and in a manner specified by the receiver, 
either or both of the following: 

(d) access to the documents relating to the affairs of the law practice the 
receiver reasonably requires; 

(e) information relating to the affairs of the law practice the receiver 
reasonably requires (verified by statutory declaration if the requirement so 
states) and within a period and in a manner specified by the receiver. 

 (2) A person who is subject to a requirement under subsection (1) must comply with 
the requirement. 

Criminal maximum penalty: 50 penalty units. 

6.5.9 Examinations about regulated property 

 (1) The Supreme Court may, on the application of a receiver for a law practice, make 
an order directing that an associate or former associate of the law practice or any 
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other person appear before the Court for examination on oath or affirmation in 
relation to the regulated property of the law practice. 

 (2) On an examination of a person under this section, the person must answer all 
questions that the Supreme Court allows to be put to the person. 

Criminal maximum penalty: 50 penalty units. 

6.5.10 Lien for costs on regulated property 

 (1) This section applies if: 

(a) a receiver has been appointed for a law practice; and 

(b)  the law practice or a legal practitioner associate of the law practice claims 
a lien for legal costs on regulated property of the law practice. 

 (2) The receiver may serve on the law practice or legal practitioner associate a 
written notice requiring the law practice or associate to give the receiver within a 
specified period of not less than one month: 

(a) particulars sufficient to identify the regulated property; and 

(b) a detailed bill of costs. 

 (3) If the law practice or legal practitioner associate requests the receiver in writing 
to give access to the regulated property that is reasonably necessary to enable the 
law practice or associate to prepare a bill of costs in compliance with subsection 
(2), the time allowed does not begin to run until the access is provided. 

 (4) If a requirement of a notice under this section is not complied with, the receiver 
may, in dealing with the regulated property claimed to be subject to the lien, 
disregard the claim. 

6.5.11 Regulated property not to be attached 

Regulated property of a law practice (including regulated property held by a 
receiver) is not liable to be taken, levied on or attached under any judgment, 
order or process of any court or any other process. 

6.5.12 Recovery of regulated property where there has been a breach of 
trust etc 

 (1) This subsection applies if regulated property of or under the control of a law 
practice has, before or after the appointment of a receiver for the law practice, 
been taken by, paid to, or transferred to, a person (the transferee) in breach of 
trust, improperly or unlawfully and the transferee: 

(a) knew or believed at the time of the taking, payment or transfer that it was 
done in breach of trust, improperly or unlawfully; or 

(b) did not provide to the law practice or any other person any or any adequate 
consideration for the taking, payment or transfer; or 
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(c) because of the taking, payment or transfer, became indebted or otherwise 
liable to the law practice or to a client of the law practice in the amount of 
the payment or in another amount. 

 (2) The receiver is entitled to recover from the transferee: 

(a) if subsection (1) (a) applies—the amount of the payment or the value of the 
regulated property taken or transferred; or 

(b) if subsection (1) (b) applies—the amount of the inadequacy of the 
consideration or, if there was no consideration, the amount of the payment 
or the value of the regulated property taken or transferred; or 

(c) if subsection (1) (c) applies—the amount of the debt or liability; 

and, on the recovery of that amount from the transferee, the transferee ceases to 
be liable for it to any other person. 

 (3) If any money of or under the control of a law practice has, before or after the 
appointment of a receiver for the law practice, been paid in breach of trust, 
improperly or unlawfully to a person (the prospective plaintiff) in respect of a 
cause of action that the prospective plaintiff had, or claimed to have, against a 
third party: 

(a) the receiver may prosecute the cause of action against the third party in the 
name of the prospective plaintiff; or 

(b) if the prospective plaintiff did not have at the time the payment was made a 
cause of action against the third party, the receiver may recover the money 
from the prospective plaintiff. 

 (4) If any regulated property of or under the control of a law practice has, before or 
after the appointment of a receiver for the law practice, been used in breach of 
trust, improperly or unlawfully so as to discharge a debt or liability of a person 
(the debtor), the receiver may recover from the debtor the amount of the debt or 
liability so discharged less the consideration (if any) provided by the debtor for 
the discharge. 

 (5) A person authorised by the Ombudsman to do so may give a certificate with 
respect to all or any of the following facts:  

(a) the receipt of regulated property by the law practice concerned from any 
person, the nature and value of the property, the date of receipt, and the 
identity of the person from whom it was received; 

(b) the taking, payment or transfer of regulated property, the nature and value 
of the property, the date of the taking, payment or transfer, and the identity 
of the person by whom it was taken or to whom it was paid or transferred; 

(c) the entries made in the trust account and in any other ledgers, books of 
account, vouchers or records of the law practice and the truth or falsity of 
those entries; 
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(d) the money and securities held by the law practice at the specified time. 

 (6) If the receiver brings proceedings under subsection (2), (3) or (4), a certificate 
given under subsection (5) is evidence and, in the absence of evidence to the 
contrary, is proof of the facts specified in it. 

6.5.13 Improperly destroying property etc 

A person must not, with intent to defeat the operation of this Part or of the 
National Rules relating to receivers, and whether before or after the appointment 
of a receiver, destroy, conceal, remove from one place to another or deliver into 
the possession, or place under the control, of another person any regulated 
property of a law practice for which a receiver has been or is likely to be 
appointed. 

Criminal maximum penalty: 150 penalty units or imprisonment for 3 years, or 
both. 

6.5.14 Deceased estates 

 (1) It is the duty of the receiver for a law practice to co-operate with the legal 
personal representative of a deceased legal practitioner associate of the law 
practice for the orderly winding up of the estate. 

 (2) The receiver is not, in the exercise of powers and other functions as receiver, a 
legal personal representative of the deceased legal practitioner associate, but 
nothing in this subsection prevents the receiver from exercising powers or other 
function as a legal personal representative if otherwise appointed as 
representative. 

 (3) Subject to subsections (1) and (2) and to the terms of the receiver’s appointment, 
if the receiver was appointed before the death of the legal practitioner associate, 
the receiver’s appointment, powers and other functions are not affected by the 
death. 

6.5.15 Termination of receiver’s appointment 

 (1) The appointment of a receiver for a law practice terminates in the following 
circumstances: 

(a) the term (if any) of the appointment comes to an end; 

(b) the appointment is set aside under section 6.6.3; 

(c) a determination of a Supreme Court the relevant that the appointment be 
terminated has taken effect. 

 (2) The Supreme Court may, on application by the Ombudsman or receiver made at 
any time, determine in writing that the appointment be terminated immediately or 
with effect from a specified date. 

 (3) A receiver for a law practice must apply to the Supreme Court for termination of 
the appointment when the affairs of the law practice have been wound up and 
terminated, unless the term (if any) of the appointment has already come to an 
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end. 

 (4) The Supreme Court may make any order it considers appropriate in relation to an 
application under this section. 

 (5)  The appointment of a receiver is not stayed by the making of an application for 
termination of the receiver’s appointment, and the receiver may accordingly 
continue to exercise his or her powers and functions as receiver pending the 
Supreme Court’s decision on the application except to the extent (if any) that the 
Court otherwise directs. 

 (6) The former receiver must, as soon as practicable, transfer and deliver the 
regulated property of the law practice to: 

(a) another external intervener appointed for the law practice within the period 
of 14 days beginning with the day after the date of the termination; or 

(b) the law practice, if another external intervener is not appointed for the law 
practice within that period and if paragraph (c) does not apply; or 

(c) another person in accordance with arrangements approved by the 
Ombudsman, if it is not practicable to transfer and deliver the regulated 
property to the law practice. 

 (7) The former receiver need not transfer and deliver regulated property to the law 
practice in compliance with subsection (6) unless the expenses of receivership 
have been paid. 

 (8) The Ombudsman must serve a written notice of the termination on all persons 
originally served with notice of the appointment. 

Part 6.6 General 

6.6.1 Conditions on appointment of external intervener 

 (1) An appointment of an external intervener is subject to: 

(a) any conditions imposed by the appropriate authority; and 

(b) any conditions imposed by or under the National Rules for the purposes of 
this section. 

 (2)  The appropriate authority may impose conditions: 

(a) when the appointment is made; or 

(b) during the term of the appointment. 

 (3) The appropriate authority may revoke or vary conditions imposed under 
subsection (2). 

 (4) The appropriate authority is: 
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(a) the Ombudsman in the case of a supervisor of trust accounts or a manager; 
or 

(b) the Supreme Court in the case of a receiver. 

6.6.2 Status of acts of external intervener 

 (1) An act done or omitted to be done by an external intervener for a law practice is, 
for the purposes of: 

(a) any proceedings; or 

(b) any transaction that relies on that act or omission; 

taken to have been done or omitted to be done by the law practice. 

 (2) Nothing in this section subjects an associate of the law practice to any personal 
liability. 

6.6.3 Appeal against appointment of external intervener 

 (1) An aggrieved person referred to in subsection (3) may, in accordance with 
applicable jurisdictional legislation, appeal to the Supreme Court of a jurisdiction 
in which a law practice engages in legal practice against the appointment of a 
supervisor of trust money of, or a manager for, the law practice. 

 (2) An aggrieved person referred to in subsection (3) may, in accordance with 
applicable jurisdictional legislation of the jurisdiction of the Supreme Court, 
appeal against the appointment by the Supreme Court of a receiver for a law 
practice. 

 (3) An aggrieved person is: 

(a) the law practice; 

(b) an associate of the law practice; 

(c) any person authorised to operate a trust account of the law practice; 

(d) a client of the law practice whose interests may be adversely affected by 
the appointment; 

(e) any other person whose interests may be adversely affected by the 
appointment. 

 (4) The court hearing the appeal may by order do any one or more of the following: 

(a) confirm the appointment; 

(b) set aside the appointment; 

(c) impose or vary any conditions of the appointment; 

(d) make any other orders it thinks fit. 
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 (5) The appointment of an external intervener is not stayed by the making of an 
appeal, and the external intervener may accordingly continue to exercise his or 
her powers and other functions as external intervener during the currency of the 
appeal except to the extent (if any) that the court hearing the appeal otherwise 
directs. 

6.6.4 Directions of Supreme Court 

Where the Supreme Court of this jurisdiction has appointed an external 
intervener for a law practice, the Court may, on application by: 

(a) the external intervener; or 

(b) a principal of the law practice; or 

(c) any other person affected by the external intervention; 

give directions in relation to any matter affecting the intervention or the 
intervener’s powers or other functions under this Law. 

6.6.5 Manager and receiver appointed for law practice 

If a manager and a receiver are appointed for a law practice, any decision of the 
receiver prevails over any decision of the manager in the exercise of their 
respective powers, to the extent of any inconsistency. 

6.6.6 ADI disclosure requirements 

 (1) An ADI must, at the request of an external intervener for a law practice, disclose 
to the intervener, without charge: 

(a) whether or not the law practice, or an associate of the law practice 
specified by the intervener, maintains or has maintained an account at the 
ADI during a period specified by the intervener; and 

(b) details identifying every account so maintained. 

Civil maximum penalty: 100 penalty units. 

 (2) An ADI at which an account of a law practice or associate of a law practice is or 
has been maintained must, at the request of an external intervener for the law 
practice, and without charge: 

(a) produce for inspection or copying by the intervener, or a nominee of the 
intervener, any records relating to any such account or money deposited in 
any such account; and 

(b) provide the intervener with full details of any transactions relating to any 
such account or money. 

Civil maximum penalty: 100 penalty units. 

 (3) If an external intervener believes, on reasonable grounds, that trust money has, 
without the authorisation of the person who entrusted the trust money to the law 
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practice, been deposited into the account of a third party who is not an associate 
of the law practice, the ADI at which the account is maintained must disclose to 
the intervener, without charge: 

(a) whether or not a person specified by the intervener maintains or has 
maintained an account at the ADI during a period specified by the 
intervener; and 

(b) the details of any such account. 

Civil maximum penalty: 100 penalty units. 

 (4) An obligation imposed by this section on an ADI does not apply unless the 
external intervener produces to the ADI evidence of the appointment of the 
intervener in relation to the law practice concerned. 

 (5) A request under this section may be general or limited to a particular kind of 
account. 

 (6) This section applies despite any legislation or duty of confidence to the contrary. 

 (7) An ADI or an officer or employee of an ADI is not liable to any action for any 
loss or damage suffered by another person as a result of producing records or 
providing details in accordance with this section. 

6.6.7 Confidentiality 

 (1) An external intervener must not disclose information obtained as a result of his or 
her appointment except: 

(a) so far as is necessary for exercising his or her powers or other functions; or 

(b) as provided in subsection (2). 

Criminal maximum penalty: 50 penalty units. 

 (2) An external intervener may disclose information to any of the following: 

(a) any court, tribunal or other person acting judicially; 

(b) the Board or the Ombudsman or both; 

(c) any officer of or Australian legal practitioner instructed by or on behalf of: 

(i) a local representative of the Board or the Ombudsman; or 

(ii) the Commonwealth, a State or a Territory; or 

(iii) an authority of the Commonwealth or of a State or Territory; 

in relation to any proceedings, inquiry or other matter pending or 
contemplated arising out of the investigation or examination; 
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(d) a member of the police force of any jurisdiction if the Ombudsman or 
external intervener believes on reasonable grounds that the information 
relates to an offence that may have been committed by the law practice 
concerned or by an associate of the law practice; 

(e) the law practice concerned or a principal of the law practice or, if the 
practice is an incorporated legal practice, a shareholder in the practice; 

(f) a client or former client of the law practice concerned if the information 
relates to the client or former client; 

(g) another external intervener appointed in relation to the law practice or any 
Australian legal practitioner or accountant employed by that other external 
intervener; 

(h) any other external examiner carrying out an external examination of the 
trust records of the law practice concerned. 

6.6.8 Provisions relating to requirements under this Chapter 

 (1) This section applies to a requirement imposed on a person under this Chapter or 
the National Rules made for the purposes of this Chapter to give an external 
intervener access to documents or information. 

 (2) The validity of the requirement is not affected, and the person is not excused 
from compliance with the requirement, on the ground that a law practice or 
Australian legal practitioner has a lien over a particular document or class of 
documents. 

 (3) The external intervener imposing the requirement may: 

(a) inspect any document provided pursuant to the requirement; and 

(b) make copies of the document or any part of the document; and  

(c) retain the document for a period the intervener thinks necessary for the 
purposes of the external intervention in relation to which it was produced. 

 (4) The person is not subject to any liability, claim or demand merely because of 
compliance with the requirement. 

 (5) A failure of an Australian lawyer or Australian-registered foreign lawyer to 
comply with the requirement is capable of constituting unsatisfactory 
professional conduct or professional misconduct. 

 (6) The Ombudsman may recommend to the Board that an Australian legal 
practitioner’s Australian practising certificate or an Australian-registered foreign 
lawyer’s Australian registration certificate be suspended while a failure by the 
practitioner or lawyer to comply with the requirement continues. 

6.6.9 Obstruction of external intervener 

A person must not, without reasonable excuse, obstruct an external intervener 
exercising a power or other function under this Law. 
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Criminal maximum penalty: 50 penalty units. 

6.6.10 Protection from liability 

 (1) No liability attaches to a protected person in respect of any act or omission by an 
external intervener done in good faith and in the exercise or purported exercise of 
the intervener’s functions under this Chapter. 

 (2) Without limitation, no liability (including liability in defamation) is incurred by a 
protected person in respect of anything done or omitted to be done in good faith 
for the purpose of disclosing information as permitted by this Law or the 
National Rules. 

 (3) A protected person is the Ombudsman, an external intervener or a person acting 
at the direction of the Ombudsman or an external intervener. 

6.6.11 National Rules for external intervention 

 (1) The National Rules may make provision with respect to any aspect of external 
intervention. 

 (2) Without limitation, the National Rules may provide for the following: 

(a) the content of and service of notices of appointment and termination of 
external interveners; 

(b) reports by external interveners; 

(c) the entitlement of external interveners to remuneration and the recovery by 
them of remuneration to which they are entitled; 

(d) the assessment and recovery of legal costs and expenses incurred in 
relation to external interventions. 



 
 
Part 7.1 Introduction 
 
 
Section 7.1.1 

Legal Profession National Law 152 

14 May 2010 CONSULTATION DRAFT 

 

Chapter 7 Investigatory powers 

Part 7.1 Introduction 

7.1.1 Objective 

 (1) The objective of this Chapter is to set out powers that are exercisable in 
connection with: 

(a) trust records examinations; and 

(b) trust records investigations; and 

(c) compliance audits; and 

(d) complaint investigations. 

 (2) A person who may exercise any of those powers is referred to in this Chapter as 
an investigator. 

Part 7.2 Requirements relating to documents, 
information and other assistance 

7.2.1 Requirements—trust records examinations, trust records 
investigations and compliance audits 

 (1) For the purpose of carrying out a trust records examination, trust records 
investigation or compliance audit in relation to a law practice, an investigator 
may, on production of evidence of his or her appointment for inspection, require 
the law practice or any person who has or has had control of documents relating 
to the affairs of the law practice to give the investigator either or both of the 
following: 

(a) access to the documents relating to the affairs of the law practice the 
investigator reasonably requires; 

(b) information relating to the affairs of the law practice the investigator 
reasonably requires (verified by statutory declaration if the requirement so 
states). 

 (2) A person who is subject to a requirement under subsection (1) must comply with 
the requirement. 

Criminal maximum penalty: 50 penalty units. 

7.2.2 Requirements—complaint investigations 

 (1) For the purpose of carrying out a complaint investigation in relation to an 
Australian lawyer or an Australian-registered foreign lawyer, an investigator 
may, by notice served on the lawyer, require the lawyer to do any one or more of 
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the following: 

(a) to produce, at or before a specified time and at a specified place, any 
specified document (or a copy of the document); 

(b) to produce, at a specified time and specified place, any specified document 
(or a copy of the document); 

(c) to provide written information on or before a specified date (verified by 
statutory declaration if the requirement so states); 

(d) to otherwise assist in, or co-operate with, the investigation of the complaint 
in a specified manner. 

 (2) For the purpose of carrying out a complaint investigation in relation to an 
Australian lawyer or an Australian-registered foreign lawyer, the investigator 
may, on production of evidence of his or her appointment, require any person 
(other than the lawyer) who has or has had control of documents relating to the 
affairs of the lawyer to give the investigator either or both of the following: 

(a) access to the documents relating to the affairs of the lawyer the 
investigator reasonably requires; 

(b) information relating to the affairs of the lawyer the investigator reasonably 
requires (verified by statutory declaration if the requirement so states). 

 (3) A person who is subject to a requirement under subsection (1) or (2) must comply 
with the requirement. 

Criminal maximum penalty: 50 penalty units. 

 (4) A requirement imposed on a person under this section is to be notified in writing 
to the person and is to specify a reasonable time for compliance. 

 (5) If a notice under subsection (1) is served on the lawyer by the investigator 
personally, the investigator must produce evidence of his or her appointment for 
inspection. 

7.2.3 Provisions relating to requirements under this Part 

 (1) This section applies to a requirement imposed on a person under this Part. 

 (2) The validity of the requirement is not affected, and the person is not excused 
from compliance with the requirement, on the ground that a law practice or 
Australian legal practitioner has a lien over a particular document or class of 
documents. 

 (3) The investigator imposing the requirement may: 

(a) inspect any document provided pursuant to the requirement; and 

(b) make copies of the document or any part of the document; and 
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(c) retain the document for a period the investigator thinks necessary for the 
purposes of the investigation in relation to which it was produced. 

 (4) The person is not subject to any liability, claim or demand merely because of 
compliance with the requirement. 

 (5) A failure of an Australian lawyer or Australian-registered foreign lawyer to 
comply with the requirement is capable of constituting unsatisfactory 
professional conduct or professional misconduct. 

 (6) The Ombudsman may recommend to the Board that an Australian legal 
practitioner’s Australian practising certificate or an Australian-registered foreign 
lawyer’s Australian registration certificate be suspended while a failure by the 
practitioner or lawyer to comply with the requirement continues. 

Part 7.3 Entry and search of premises 

7.3.1 Investigator’s power to enter premises—trust records investigations 
and complaint investigations 

 (1) For the purpose of carrying out a trust records investigation or complaint 
investigation, an investigator may enter and remain on premises to exercise the 
powers in section 7.3.2. 

 (2) The investigator may enter premises: 

(a) with the consent of the occupier; or 

(b) under the authority of a search warrant issued under this Part; or 

(c) in the case of non-residential premises—without the consent of the 
occupier and without a warrant, but only if: 

(i) the investigator believes, on reasonable grounds, that it is urgently 
necessary to do so in order to prevent the destruction of or 
interference with relevant material; and 

(ii) the Ombudsman in the particular case has authorised the 
investigator (orally or in writing) to do so. 

7.3.2 Powers of investigator while on premises 

 (1) An investigator who enters premises under this Part may exercise any or all of the 
following powers: 

(a) search the premises and examine anything on the premises; 

(b) search for any information, document or other material relating to the 
matter to which the investigation relates; 

(c) operate equipment or facilities on the premises for a purpose relevant to 
the investigation; 
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(d) take possession of any relevant material and retain it for as long as may be 
necessary to examine it to determine its evidentiary value; 

(e) make copies of any relevant material or any part of any relevant material; 

(f) seize and take away any relevant material or any part of any relevant 
material; 

(g) use (free of charge) photocopying equipment on the premises for the 
purpose of copying any relevant material; 

(h) with respect to any computer or other equipment that the investigator 
suspects on reasonable grounds may contain any relevant material: 

(i) inspect and gain access to a computer or equipment; 

(ii) download or otherwise obtain any documents or information; 

(iii) make copies of any documents or information held in it; 

(iv) seize and take away any computer or equipment or any part of it; 

(i) if any relevant material found on the premises cannot be conveniently 
removed, secure it against interference; 

(j) request any person who is on the premises to do any of the following: 

(i) to state his or her full name, date of birth and address; 

(ii) to answer (orally or in writing) questions asked by the investigator 
relevant to the investigation; 

(iii) to produce relevant material;  

(iv) to operate equipment or facilities on the premises for a purpose 
relevant to the investigation; 

(v) to provide access (free of charge) to photocopying equipment on the 
premises the investigator reasonably requires to enable the copying 
of any relevant material; 

(vi) to give other assistance the investigator reasonably requires to carry 
out the investigation; 

(k) do anything else reasonably necessary to obtain information or evidence 
for the purposes of the investigation. 

 (2) Any documents, information or anything else obtained by the investigator may be 
used for the purposes of the investigation. 

 (3) An investigator may be accompanied by any assistants the investigator requires, 
including persons with accounting expertise and persons to assist in finding and 
gaining access to electronically stored information. 
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7.3.3 Provisions relating to entry with consent 

 (1) An investigator must not enter and search any premises with the consent of the 
occupier unless, before the occupier consents to that entry, the investigator has: 

(a) produced evidence of his or her appointment for inspection; and 

(b) informed the occupier: 

(i) of the purpose of the search; and 

(ii) that the occupier may refuse to give consent to the entry and search 
or to the seizure of anything found during the search; and 

(iii) that the occupier may refuse to consent to the taking of any copy or 
extract from a document found on the premises during the search; 
and 

(iv) that anything seized or taken during the search with the consent of 
the occupier may be used in evidence in any disciplinary or other 
proceedings. 

Criminal maximum penalty: 10 penalty units. 

 (2) If an occupier consents to an entry and search, the investigator who requested 
consent must before entering the premises ask the occupier to sign an 
acknowledgment stating: 

(a) that the occupier has been informed of the purpose of the search and that 
anything seized or taken in the search with the consent of the occupier may 
be used in evidence in disciplinary or other proceedings; and 

(b) that the occupier has been informed that he or she may refuse to give 
consent to the entry and search or to the seizure of anything or to the taking 
of any copy or extract; and 

(c) that the occupier has consented to such an entry and search; and 

(d) the date and time that the occupier consented. 

 (3) If an occupier consents to the seizure or taking of any thing during a search, the 
investigator must before seizing or taking the thing ask the occupier to sign an 
acknowledgment stating: 

(a) that the occupier has consented to the seizure or taking of the thing; and 

(b) the date and time that the occupier consented. 

 (4) An occupier who signs an acknowledgment must be given a copy of the signed 
acknowledgment before the investigator leaves the premises. 

 (5) If, in any proceedings, an acknowledgment is not produced to the court or a 
tribunal, it must be presumed, until the contrary is proved, that the occupier did 
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not consent to the entry and search or to the seizure or the taking of the thing. 

7.3.4 Search warrants 

 (1) For the purpose of carrying out a trust records investigation or complaint 
investigation, an investigator may apply for a search warrant under the legislation 
of this jurisdiction if a search is proposed to be undertaken in this jurisdiction and 
the investigator believes there are reasonable grounds for the issue of a search 
warrant. 

 (2) A search warrant may, in response to an application made under this section, be 
issued if: 

(a) an investigator satisfies the issuing authority that there are reasonable 
grounds to suspect that relevant material is located at the premises; and 

(b) the issuing authority is satisfied that there are reasonable grounds for 
issuing the warrant; and 

(c) any other requirements of the applicable jurisdictional legislation are 
satisfied. 

 (3) A search warrant authorises an investigator named in the warrant, together with 
any other person or persons named or otherwise identified in the warrant and 
with any necessary equipment: 

(a) to enter the premises specified in the warrant at the time or within the 
period specified in the warrant; and 

(b) to exercise the powers in section 7.3.2. 

 (4) A search warrant may restrict the powers that may be exercised under section 
7.3.2. 

7.3.5 Search warrants—announcement before entry 

 (1) On executing a search warrant, the investigator executing the warrant: 

(a) must announce that he or she is authorised by the warrant to enter the 
premises; and 

(b) if the investigator has been unable to obtain unforced entry, must give any 
person at the premises an opportunity to allow entry to the premises. 

Criminal maximum penalty: for a body corporate—10 penalty units. 

 (2) An investigator need not comply with subsection (1) if he or she believes, on 
reasonable grounds that immediate entry to the premises is required to ensure: 

(a) the safety of any person; or 

(b) that the effective execution of the search warrant is not frustrated. 
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7.3.6 Search warrants—details of warrant to be given to occupier 

 (1) If the occupier is present at premises where a search warrant is being executed, 
the investigator must: 

(a) identify himself or herself to the occupier; and 

(b) give to the occupier a copy of the warrant. 

Criminal maximum penalty: 10 penalty units. 

 (2) If the occupier is not present at premises where a search warrant is being 
executed, the investigator must: 

(a) identify himself or herself to a person at the premises; and 

(b) give to the person a copy of the warrant. 

Criminal maximum penalty: 10 penalty units. 

 (3) An investigator executing a search warrant must, at the reasonable request of a 
person apparently in charge of the premises or any other person on the premises, 
produce the warrant. 

Criminal maximum penalty: 10 penalty units. 

7.3.7 Retention and return of things seized during search 

 (1) Subject to this section, an investigator may retain a document or other thing 
seized during a search if, and for so long as, the investigator considers that 
retention of the document or thing is reasonably necessary: 

(a) for the purposes of the trust records investigation or complaint 
investigation concerned; or 

(b) to enable evidence to be obtained for the purposes of any disciplinary or 
other proceedings in relation to it. 

 (2) If an investigator retains a document or thing under this section, he or she must 
take reasonable steps to return it to the person from whom it was seized when the 
reason for its retention no longer exists. 

 (3) Nothing in this section prevents an investigator from retaining a copy of a 
document or other thing seized, or making a copy and retaining it. 

7.3.8 Copies of seized documents 

 (1) If an investigator retains possession of a document seized from a person under 
this Part, the investigator must give the person, within 21 days of the seizure, a 
copy of the document certified as correct by the investigator. 

 (2) A copy of a document certified under subsection (1) is to be received in all courts 
and tribunals to be evidence of equal validity to the original. 
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Part 7.4 Additional powers in relation to incorporated 
legal practices 

7.4.1 Application and operation of Part 

 (1) This Part applies to: 

(a) trust records investigations; and 

(b) compliance audits; and 

(c) complaint investigations; 

conducted in relation to incorporated legal practices. 

 (2) An investigator conducting an investigation or audit to which this Part applies 
may exercise the powers set out in this Part. 

 (3) The provisions of this Part are additional to the other provisions of this Chapter. 

7.4.2 Examination of persons 

 (1) The investigator, by force of this section, has and may exercise the same powers 
as those conferred on ASIC by Division 2 of Part 3 of the ASIC Act. 

 (2) Division 2 of Part 3 of the ASIC Act applies to the exercise of those powers, with 
the following modifications (and any other necessary modifications): 

(a) a reference to ASIC is taken to be a reference to the Ombudsman or the 
investigator; 

(b) a reference to a matter that is being or is to be investigated under Division 
1 of Part 3 of that Act is taken to be a reference to a matter that is being or 
is to be investigated, examined or audited by the investigator; 

(c) a reference in section 19 of that Act to a person is taken to be a reference to 
an Australian legal practitioner, Australian-registered foreign lawyer or an 
incorporated legal practice; 

(d) a reference to a prescribed form is taken to be a reference to a form 
approved by the Ombudsman. 

 (3) Sections 22 (2) and (3), 25 (2) and (2A), 26 and 27 of the ASIC Act do not apply 
in respect of the exercise of the powers conferred by this section. 

7.4.3 Inspection of books 

 (1) The investigator, by force of this section, has and may exercise the same powers 
as those conferred on ASIC by sections 30 (1), 34 and 37–39 of the ASIC Act. 

 (2) Those provisions apply to the exercise of those powers, with the following 
modifications (and any other necessary modifications): 

(a) a reference to ASIC (however expressed) is taken to be a reference to the 
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Ombudsman or the investigator; 

(b) a reference to a body corporate (including a body corporate that is not an 
exempt public authority) is taken to be a reference to an incorporated legal 
practice; 

(c) a reference to an eligible person in relation to an incorporated legal 
practice is taken to be a reference to an officer or employee of the 
incorporated legal practice; 

(d) a reference to a member or staff member is taken to be a reference to the 
Ombudsman or a person authorised by the Ombudsman who is a member 
of the staff of the Ombudsman; 

(e) a reference in section 37 of that Act to a proceeding is taken to be a 
reference to an investigation, examination or audit to which this Part 
applies. 

7.4.4 Power to hold hearings 

 (1) The Ombudsman or investigator may hold hearings for the purposes of an 
investigation, examination or audit to which this Part applies. 

 (2) Sections 52, 56 (1), 58, 59 (1), (2), (5), (6) and (8) and 60 (paragraph (b) 
excepted) of the ASIC Act apply to a hearing, with the following modifications 
(and any other necessary modifications): 

(a) a reference to ASIC (however expressed) is taken to be a reference to the 
Ombudsman or the investigator; 

(b) a reference to a member or staff member is taken to be a reference to the 
Ombudsman or a person authorised by the Ombudsman who is an officer 
or employee of the Ombudsman; 

(c) a reference to a prescribed form is taken to be a reference to a form 
approved by the Ombudsman. 

Part 7.5 Miscellaneous 

7.5.1 Obstruction of investigator 

 (1) A person must not, without reasonable excuse, obstruct an investigator exercising 
a function under this Law. 

Criminal maximum penalty: 50 penalty units. 

 (2) A person requested to do anything under section 7.3.2 (1) (j) must not, without 
reasonable excuse, fail to comply with the request. 

Criminal maximum penalty: 50 penalty units. 
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7.5.2 Obligation of lawyers 

  (1) The duties imposed on an Australian lawyer or Australian-registered foreign 
lawyer by this section are additional to obligations imposed under other 
provisions of this Chapter, whether or not the lawyer is the subject of the 
investigation, examination or audit concerned. 

 (2) An Australian lawyer or Australian-registered foreign lawyer must not mislead an 
investigator or the Ombudsman in the exercise of any power or other function 
under this Chapter. 

Criminal maximum penalty: 100 penalty units. 

 (3) An Australian lawyer or Australian-registered foreign lawyer who is subject to a 
requirement under section 7.2.2 must not, without reasonable excuse, fail to 
comply with the requirement. 

Criminal maximum penalty: 100 penalty units. 

7.5.3 Failure to comply 

The following acts or omissions are capable of constituting unsatisfactory 
professional conduct or professional misconduct: 

(a) a failure by an Australian legal practitioner or Australian-registered foreign 
lawyer to comply with any requirement made by the Ombudsman or the 
investigator, or a person authorised by the Ombudsman or the investigator, 
in the exercise of functions under this Chapter; 

(b) a contravention by an Australian legal practitioner or Australian-registered 
foreign lawyer of any condition imposed by the Ombudsman or the 
investigator in the exercise of functions under this Chapter; 

(c) a failure by a principal of an incorporated legal practice to ensure that the 
incorporated legal practice, or any officer or employee of the incorporated 
legal practice, complies with any of the following: 

(i) any requirement made by the Ombudsman or the investigator, or a 
person authorised by the Ombudsman or the investigator, in the 
exercise of functions under this Chapter; 

(ii) any condition imposed by the Ombudsman or the investigator in the 
exercise of functions under this Chapter. 

7.5.4 Protection from liability 

 (1) No liability attaches to a protected person in respect of any act or omission by an 
investigator done in good faith and in the exercise or purported exercise of the 
investigator’s functions under this Chapter. 

 (2) Without limitation, no liability (including liability in defamation) is incurred by a 
protected person in respect of anything done or omitted to be done in good faith 
for the purpose of disclosing information as permitted by this Law or the 
National Rules. 
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 (3) For the purposes of this section, a protected person is the Ombudsman, an 
investigator or a person acting at the direction of the Ombudsman or an 
investigator. 

7.5.5 National Rules 

 (1) The National Rules may provide for any aspect of trust records investigations, 
trust records examinations, compliance audits and complaint investigations. 

 (2) Without limitation, the National Rules may provide for the following: 

(a) the manner in which powers under this Chapter are to be exercised; 

(b) reports by investigators. 
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Chapter 8 National regulatory authorities 

Part 8.1 Standing Committee of Attorneys-General 

8.1.1 Decisions of Standing Committee 

 (1) Decisions of the Standing Committee for the purposes of this Law are to be 
determined by a majority of the votes of the Standing Committee. 

 (2) A certificate signed by the Secretary of the Standing Committee of Attorneys-
General stating that a decision of the Standing Committee for the purposes of this 
Law was as set out in the certificate is conclusive evidence of the decision. 

8.1.2 Role of Standing Committee 

 (1) The Standing Committee has a general supervisory role in relation to the Board 
and the Ombudsman to ensure they are fulfilling their duties under this Law 
consistently with the objectives of this Law. 

 (2) Subject to this section, the Standing Committee may request reports from the 
Board and the Ombudsman regarding specified aspects of their operations. 

 (3) Subject to this section, the Standing Committee may give directions on policy 
matters that are relevant to the operations of the Board and the Ombudsman and 
that are consistent with objectives of this Law. 

 (4) Neither a request for a report nor a policy direction can be about a particular 
person or a particular matter. 

 (5) The Board and the Ombudsman must provide the Standing Committee with any 
requested reports and must comply with any applicable policy directions. 

 (6) The Standing Committee may receive and consider annual and other reports from 
the Board and the Ombudsman. 

Part 8.2 National Legal Services Board 

8.2.1 Application of this Part and Schedule 1 

This Part and Schedule 1 have effect by force of the Legal Profession National 
Law Act of the host jurisdiction. 

8.2.2 Establishment of Board 

 (1) The National Legal Services Board is established. 

 (2) The Board has power to do acts in or in relation to this jurisdiction in the exercise 
of a function expressed to be conferred on it by this Law as applied by the Legal 
Profession National Law Acts of the other jurisdictions. 

 (3) The Board may exercise its functions in relation to: 
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(a) one jurisdiction; or 

(b) two or more or all jurisdictions collectively. 

 (4) Schedule 1 contains provisions relating to the Board. 

8.2.3 Objectives of Board 

The objectives of the Board are: 

(a) to ensure the efficient, targeted and effective regulation of the legal 
profession and the maintenance of professional standards; and 

(b) to address the concerns of clients of law practices through the regulatory 
system and provide for the protection of clients of law practices; and 

(c) to ensure the Australian system is at the forefront of regulation of legal 
professionals. 

8.2.4 Functions of Board 

 (1) The Board has the functions conferred or imposed on it by or under this Law. 

 (2) Without affecting the responsibilities of the Standing Committee and the 
Ombudsman, the Board has the general administration of this Law and may do all 
such things as are necessary or convenient to give effect to this Law. 

 (3) The Board has all the powers necessary to perform its functions and achieve its 
objectives. 

 (4) Without limitation, the functions of the Board include the following: 

(a) to have oversight of the implementation and application of: 

(i) this Law and the National Rules; and 

(ii) the policies and practices determined or adopted by the Board in 
connection with this Law and the National Rules; 

 by its delegates for the purpose of promoting consistency in 
implementation and application throughout the jurisdictions and to place 
conditions on delegations for that purpose; 

(b) to prepare and publish statements, guidelines and reports in connection 
with its functions; 

(c) to approve forms for use in connection with the Board’s functions; 

(d) to set fees, contributions and levies in accordance with this Law and the 
National Rules; 

(d) to make National Rules in accordance with this Law. 
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8.2.5 Delegation of Board’s functions 

 (1) This section applies to any of the Board’s functions, other than in relation to the 
following: 

(a) its special functions referred to in Part 1.3; 

(b) its functions under sections 1.3.6 and 1.3.7; 

(c) the making of National Rules; 

(d) the power of delegation (other than the Board’s power to authorise sub-
delegation); 

(e) any matter specified by the Standing Committee. 

 (2) The Board may, by instrument in writing, delegate any of its functions to which 
this section applies to: 

(a) a committee of the Board; or 

(b) a member of the staff of the Board; or 

(c) an entity specified, or of a kind specified, in the National Rules for the 
purposes of this section. 

 (3) A delegate may sub-delegate any function delegated by the Board but only if, and 
to the extent that, the delegate is authorised by instrument in writing by the Board 
to do so. 

8.2.6 Register of delegations 

 (1) The Board is to maintain a register of delegations in a form determined by the 
Board. 

 (2) The register is to contain a copy of: 

(a) all instruments of delegation; and 

(b) all instruments authorising sub-delegation; 

issued by the Board and its local representatives and currently in force. 

 (3) The Board must arrange for a review of the register of delegations to be carried 
out at least on an annual basis and for a report of the review to be submitted to 
the Board for its consideration. 

 (4) The Board must ensure that a current version of the register of delegations is 
publicly available at all reasonable times on its website or another publicly 
accessible website. 

8.2.7 Co-operation with Commonwealth, States and Territories 

 (1) The Board may exercise any of its functions in co-operation with or with the 
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assistance of the Commonwealth, a State or a Territory, including in co-operation 
with or with the assistance of any of the following entities: 

(a) a government agency of the Commonwealth, a State or a Territory; 

(b) a professional association; 

(c) an educational body or other body established by or under a law of the 
Commonwealth, a State or a Territory. 

 (2) In particular, the Board may: 

(a)  ask an entity referred to in subsection (1) for information that the Board 
requires to exercise its functions under this Law; and 

(b) use the information to exercise its functions under this Law. 

 (3) An entity referred to in subsection (1) that receives a request for information 
from the Board is authorised to give the information to the Board. 

 (4) A reference in this section to the Board includes a reference to its local 
representatives. 

Part 8.3 National Legal Services Ombudsman 

8.3.1 Application of this Part and Schedule 2 

This Part and Schedule 2 have effect by force of the Legal Profession National 
Law Act of the host jurisdiction. 

8.3.2 National Legal Services Ombudsman 

 (1) The office of National Legal Services Ombudsman is established. 

 (2) It is the intention of the Legislature of this jurisdiction that this Law as applied by 
the Legal Profession National Law Act of this jurisdiction, together with this Law 
as applied by the Legal Profession National Law Acts of the other jurisdictions, 
has the effect that one single office of National Legal Services Ombudsman is 
established with functions conferred by this Law as so applied. 

 (2) The Ombudsman has power to do acts in or in relation to this jurisdiction in the 
exercise of a function expressed to be conferred on the Ombudsman by this Law 
as applied by the Legal Profession National Law Acts of the other jurisdictions. 

 (3) The Ombudsman may exercise his or her functions in relation to: 

(a) one jurisdiction; or 

(b) two or more or all jurisdictions collectively. 

 (4) Schedule 2 contains provisions relating to the Ombudsman. 
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8.3.3 Objectives of office of Ombudsman 

The objectives of the office of Ombudsman established by this Part are: 

(a) to ensure that complaints against Australian legal practitioners, Australian-
registered foreign lawyers or law practices and disputes and other issues 
involving law practices are dealt with in a timely and effective manner; 
and 

 (b) to ensure compliance with requirements of this Law and the National Rules 
that are to be observed by Australian legal practitioners, Australian-
registered foreign lawyers and law practices; and 

(c) to educate the legal profession about issues of concern to the profession 
and to clients of law practices; and 

(d) to educate the community about legal issues and the rights and obligations 
that flow from the client-practitioner relationship. 

8.3.4 Functions of Ombudsman 

 (1) The Ombudsman has the functions conferred or imposed on the Ombudsman by 
or under this Law. 

 (2) The Ombudsman has all the powers necessary to perform his or her functions and 
achieve the objectives of the office of Ombudsman, including the powers 
conferred on it by or under this Law or any law of a jurisdiction. 

  (3) Without limitation, the functions of the Ombudsman include the power to 
approve forms for use in connection with the Ombudsman’s functions. 

8.3.5 Independence of Ombudsman 

 (1) Subject to this section and except as provided elsewhere in this Law, the 
Ombudsman is not subject to the control and direction of the Standing 
Committee, the host Attorney-General or the Board in relation to dealing with 
any particular Australian legal practitioner, Australian-registered foreign lawyer, 
law practice, complainant or any person. 

 (2) The Ombudsman is to exercise his or her functions in accordance with any 
applicable guidelines or other provisions contained in the National Rules. 

8.3.6 Relationship of Ombudsman with Board 

 (1) The Ombudsman and the Board are to ensure, as far as practicable, that: 

(a) relevant information in connection with the exercise of their respective 
functions is: 

(i) shared between them in accordance with agreed arrangements; and 

(ii) provided expeditiously, at the request of one of them to the other; 
and 

(b) their respective functions are, where relevant, exercised in a co-operative 
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manner. 

 (2) The Board has the following functions in relation to the Ombudsman: 

(a)  to monitor and review the exercise of the functions of the Ombudsman; 

(b)  to report to the Standing Committee, with such comments as it thinks fit, 
on any matter appertaining to the Ombudsman or connected with the 
exercise of his or her functions to which, in the opinion of the Board, the 
attention of the Standing Committee should be directed; 

(c) to examine each annual and other report of the Ombudsman and report to 
the Standing Committee on any matter appearing in, or arising out of, any 
such report; 

(d) to recommend to the Standing Committee any changes to the role or 
functions of the Ombudsman that the Board thinks desirable; 

(e) to inquire into any question in connection with the Ombudsman’s 
functions that is referred to it by the Standing Committee and report to the 
Standing Committee on that question. 

 (3) Nothing in this section authorises the Board or the Standing Committee: 

(a)  to investigate a matter relating to any particular conduct; or 

(b) to reconsider any decision to investigate, not to investigate or to 
discontinue investigation of any particular matter; or 

(c) to reconsider the findings, recommendations or other decisions of the 
Ombudsman in relation to any particular matter. 

8.3.7 Delegation of Ombudsman’s functions 

 (1) This section applies to any of the Ombudsman’s functions, other than in relation 
to the following: 

(a) his or her special functions referred to in Part 1.3; 

(b) his or her functions under sections 1.3.6 and 1.3.7; 

(c) the power of delegation (other than the Ombudsman’s power to authorise 
sub-delegation); 

(d) any matter specified by the Standing Committee. 

 (2) The Ombudsman may, by instrument in writing, delegate any of his or her 
functions to which this section applies to: 

(a) a committee; or 

(b) a member of the staff of the Ombudsman; or 
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(c) an entity specified, or of a kind specified, in the National Rules for the 
purposes of this section. 

 (3) A delegate may sub-delegate any function delegated by the Ombudsman but only 
if, and to the extent that, the delegate is authorised by instrument in writing by 
the Ombudsman to do so. 

8.3.8 Register of delegations 

 (1) The Ombudsman is to maintain a register of delegations in a form determined by 
the Ombudsman. 

 (2) The register is to contain a copy of: 

(a) all instruments of delegation; and 

(b) all instruments authorising sub-delegation; 

issued by the Ombudsman and his or her local representatives and currently in 
force. 

 (3) The Ombudsman must arrange for a review of the register of delegations to be 
carried out at least on an annual basis and for a report of the review to be 
submitted to the Ombudsman for his or her consideration. 

 (4) The Ombudsman must ensure that a current version of the register of delegations 
is publicly available at all reasonable times on his or her website, the Board’s 
website or another publicly accessible website. 

 (5) The register may be merged with that referred to in section 8.2.6. 

8.3.9 Co-operation with Commonwealth, States and Territories 

 (1) The Ombudsman may perform any of his or her functions in co-operation with or 
with the assistance of the Commonwealth, a State or a Territory, including in co-
operation with or with the assistance of any of the following entities: 

(a) a government agency of the Commonwealth, a State or a Territory; 

(b) a professional association; 

(c) an educational body or other body established by or under a law of the 
Commonwealth, a State or a Territory. 

 (2) In particular, the Ombudsman may: 

(a)  ask an entity referred to in subsection (1) for information that the 
Ombudsman requires to exercise his or her functions under this Law; and 

(b) use the information to exercise his or her functions under this Law. 

 (3) An entity referred to in subsection (1) that receives a request for information 
from the Ombudsman is authorised to give the information to the Ombudsman.  
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 (4) A reference in this section to the Ombudsman includes a reference to his or her 
local representatives. 
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Chapter 9 Miscellaneous 

Part 9.1 Legal Profession National Rules 

9.1.1 Power to make National Rules 

 (1) The Board may make Legal Profession National Rules for or with respect to any 
matter that by this Law is required or permitted to be prescribed or specified or 
that is necessary or convenient to be prescribed or specified for carrying out or 
giving effect to this Law. 

 (2) Without limitation, the National Rules may provide for the application to and 
modification of provisions of this Law for the various categories of law practices. 

9.1.2 Development of National Rules—general requirements 

 (1) This section applies to all proposed National Rules other than those referred to in 
section 9.1.3. 

 (2) The Board may develop proposed National Rules to which this section applies. 

 (3) In developing proposed National Rules, the Board: 

(a) must consult with such of its advisory committees as it considers 
appropriate, and may consult more broadly if it so chooses, for a minimum 
period of 30 days; and 

(b) must release a draft of the proposed National Rules for public consultation 
and invite written submissions about the draft to be made to the Board 
during a specified period before finalising the draft; and 

(c) must consider all reasonable submissions duly made and received. 

 (4) The Board may, after considering the submissions and making any amendments 
to the draft, submit the proposed National Rules to the Standing Committee. 

 (5) The Board may submit a proposed National Rule to the Standing Committee. 

9.1.3 Development of National Rules for legal practice, conduct and 
continuing professional development 

 (1) This section applies to the development of proposed National Rules as Legal 
Practice Rules, Legal Profession Conduct Rules and Continuing Professional 
Development Rules. 

 (2) The Law Council of Australia and Australian Bar Association may develop 
proposed National Rules to which this section applies. 

 (3) In developing proposed National Rules, the Law Council of Australia and 
Australian Bar Association: 

(a) must consult with the Board, and such of the Board’s advisory committees 
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as the Board considers appropriate, for a minimum period of 30 days; and 

(b) must, with the approval of the Board, release a draft of the proposed 
National Rules for public consultation and invite written submissions about 
the draft to be made to the Law Council and Australian Bar Association 
during a specified period; and 

(c) must consider all reasonable submissions duly made and received and 
provide the Board with a copy of all submissions received; and 

(d) after considering the submissions and making any amendments to the draft, 
submit a final draft to the Board, together with a report demonstrating 
compliance with the requirements of this subsection. 

 (4) If the Board approves the final draft as submitted to the Board, or with 
amendments agreed to with the Law Council of Australia and the Australian Bar 
Association, the Board may submit the proposed National Rules to the Standing 
Committee. 

9.1.4 Making of National Rules 

 (1) The Board may make a National Rule as submitted to the Standing Committee 
under section 9.1.2 or 9.1.3 if: 

(a) the Standing Committee approves the National Rule within 30 days of its 
submission to the Standing Committee; or 

(b) the 30-day period expires without the National Rule being vetoed under 
subsection (2) during that period. 

 (2) The Standing Committee may veto the National Rule within the 30-day period. If 
it does so, the Board must not make the National Rule as submitted to the 
Standing Committee, but the National Rule may be resubmitted to the Standing 
Committee with amendments. 

 (3) Without limiting the powers of the Standing Committee with respect to a 
National Rule submitted to it, the Standing Committee may require a draft of a 
proposed National Rule to be released for further consideration or further public 
consultation or both. 

9.1.5 Cases where public consultation not required 

The requirements of sections 9.1.2 and 9.1.3 for public consultation do not apply 
to a proposed National Rule if the Board considers the National Rule: 

(a) corrects a minor error in the National Rules; or 

(b) involves a non-material change to the National Rules; or 

(c) relates to a matter of a kind that the Standing Committee approves as not 
requiring public consultation. 
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9.1.6 Urgent matters 

 (1) The Board may make a proposed National Rule without compliance with sections 
9.1.2 and 9.1.3 if the Board considers it needs to be made urgently. 

 (2) In the case of an amendment to the Legal Practice Rules, Legal Profession 
Conduct Rules and Continuing Professional Development Rules, the Board must 
first consult with the Law Council of Australia and the Australian Bar 
Association. 

 (3) As soon as practicable after taking action under this section, the Board must 
provide the Standing Committee with a report of its action and a statement of its 
reasons for taking the action. 

9.1.7 Gazettal of National Rules 

 (1) When the Board makes a National Rule, it takes effect on gazettal in the host 
jurisdiction or a later date specified in the gazetted rule. 

 (2) The Board must ensure that a current version of the National Rules is publicly 
available at all reasonable times on its website or another publicly accessible 
website. 

9.1.8 Duty to comply with National Rules 

 (1) It is the duty of Australian legal practitioners, Australian-registered foreign 
lawyers and law practices to comply with the applicable requirements of the 
National Rules. 

 (2) A National Rule may declare that a breach of the National Rules is capable of 
constituting either unsatisfactory professional conduct or professional 
misconduct, or both. 

 (3) Without limitation, a National Rule may provide that a breach of the National 
Rules by a law practice or an officer or employee of a law practice is capable of 
constituting unsatisfactory professional conduct or professional misconduct on 
the part of: 

(a) a principal of the law practice; or 

(b) an Australian legal practitioner or Australian-registered foreign lawyer 
involved in the breach. 

Part 9.2 Australian Legal Profession Register 

9.2.1  Australian Legal Profession Register 

 (1) The Board is to maintain an Australian Legal Profession Register in a form 
determined by the Board. 

 (2) The Australian Legal Profession Register is to contain details of and relating to: 

(a) Australian lawyers; and 
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(b) Australian legal practitioners; and 

(c) Australian-registered foreign lawyers. 

 (3) The Australian Legal Profession Register must contain details of the kind 
specified in the National Rules for the purposes of this section, and may contain 
other details the Board considers appropriate. 

 (4) The National Rules may require entities to furnish details for inclusion in the 
Australian Legal Profession Register. 

9.2.2 Public availability of Australian Legal Profession Register 

 (1) The Board must ensure that a current version of the Australian Legal Profession 
Register is publicly available at all reasonable times on its website or another 
publicly accessible website. 

 (2) The National Rules may provide for certain kinds of details to be excluded from 
the publicly available version of the Australian Legal Profession Register in 
order: 

(a) to protect the personal safety of any person; or 

(b) to avoid prejudicing any investigation, inquiry or legal or other 
proceedings; or 

(c) to balance the privacy of any person to whom the details relate with 
consumer and public interests in making the details publicly available. 

Part 9.3 Co-operative and other arrangements 

9.3.1 Arrangements with authorities for information 

 (1) The Board may negotiate and enter into arrangements with Australian and 
foreign regulatory authorities and courts for exchanging, obtaining or disclosing 
information relevant to the functions of the Board or of any such authority or 
court, including but not limited to information relevant to the consideration of an 
application for a compliance certificate. 

 (2) The Board may negotiate and enter into arrangements with foreign regulatory 
authorities for the mutual recognition for admission purposes of academic 
courses and practical legal training programs. 

9.3.2 Ad hoc communication with other authorities 

 (1) Without limiting any other functions that it has to seek or obtain information, the 
Board may communicate with and obtain relevant information from Australian or 
foreign authorities in connection with its consideration of an application for a 
compliance certificate. 

 (2) Without limiting any other power that it has to disclose information, the Board 
may disclose information to an Australian or foreign authority in response to a 
request for relevant information, but may do so only if satisfied that it is not 



Chapter 9 Miscellaneous 
Part 9.4 Notices and evidentiary matters 
 
 
Section 9.3.3 

Legal Profession National Law 175 

14 May 2010 CONSULTATION DRAFT 

likely that the information provided will be inappropriately disclosed by such an 
authority. 

9.3.3 Disclosure of information to ASIC 

 (1) The Ombudsman may disclose to ASIC information concerning a corporation 
that is or was an incorporated legal practice that the Ombudsman acquired in the 
course of exercising functions under this Law and that is relevant to the ASIC’s 
functions. 

 (2) Information may be provided under this section despite any law relating to 
secrecy or confidentiality, including any provisions of this Law. 

Part 9.4 Notices and evidentiary matters  

9.4.1 Service of notices on lawyers and law practices 

 (1) For the purposes of this Law, a notice or other document may be served on, or 
given to, an Australian legal practitioner or Australian-registered foreign lawyer 
by: 

(a) delivering it personally to the practitioner or lawyer; or 

(b) sending it by post to the practitioner or lawyer at his or her address for 
service appearing on the Australian Legal Profession Register. 

 (2) For the purposes of this Law, a notice or other document may be served on, or 
given to, a law practice by: 

(a) delivering it personally to a principal of the law practice; or 

(b)  sending it by post to the law practice at its usual or last known business 
address; or 

(c) leaving it at the practice’s usual or last known business address with a 
person on the premises who is apparently at least 16 years of age and 
apparently employed there. 

 (3) A notice or other document may also be served on, or given to, an incorporated 
legal practice in any other way that service of documents may be effected on a 
body corporate. 

9.4.2 Service on Board and Ombudsman 

 (1) For the purposes of this Law, a notice or other document may be served on, 
lodged with or given to the Board: 

(a) by delivering it personally to the office of the Board; or 

(b) by sending it by post to the office of the Board. 

 (2) For the purposes of this Law, a notice or other document may be served on, 
lodged with or given to, the Ombudsman: 
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(a) by delivering it personally to the office of the Ombudsman; or 

(b) by sending it by post to the office of the Ombudsman. 

9.4.3 Service of notices on other persons 

For the purposes of this Law, a notice or other document may be served on, or 
given to, a person (other than a person referred to in section 9.4.1 or 9.4.2): 

(a) if the person is a natural person, by: 

(i) delivering it personally to the person; or 

(ii) sending it by post to the person at his or her usual or last known 
residential or business address; or 

(iii) leaving it at the person’s usual or last known residential or business 
address with a person on the premises who is apparently at least 16 
years old and apparently residing or employed there; or 

(b) if the person is a company within the meaning of the Corporations Act: 

(i) by delivering it personally to the registered office of the company; 
or 

(ii) by sending it by post to the registered office of the company; or 

(iii) in any other way that service of documents may be effected on a 
body corporate; or 

(c) in any other case—in any way permitted by law. 

9.4.4 Time of service 

For the purposes of this Law, a notice or other document is taken to have been 
served on, or given to, a person or law practice: 

(a) in the case of delivery in person, at the time the document is delivered; or 

(b) in the case of posting, 2 business days after the day on which the document 
was posted. 

9.4.5 Evidentiary matters 

 (1) A certificate sealed by, or signed on behalf of, the Board or a local representative, 
specifying that, on a date or during a period specified in the certificate: 

(a) a person held or did not hold an Australian practising certificate or an 
Australian registration certificate; or 

(b) the Australian practising certificate or Australian registration certificate of 
a person was subject to a specified condition or restriction; 

is, in the absence of proof to the contrary, proof of the matters stated in it. 



Chapter 9 Miscellaneous 
Part 9.5 Injunctions 
 
 
Section 9.5.1 

Legal Profession National Law 177 

14 May 2010 CONSULTATION DRAFT 

 (2) A certificate sealed by, or signed on behalf of, the Board, specifying that a matter 
specified in the certificate is, or was at any time specified in the certificate, on the 
Australian Legal Profession Register is, in the absence of proof to the contrary, 
proof that the matter is, or was at the specified time, on that register. 

Part 9.5 Injunctions 

9.5.1 Injunctions to restrain offences against Law 

 (1) This section applies if a person has committed, is committing, or is likely to 
commit, an offence against this Law. 

 (2) The Board, the Ombudsman or any other interested person may apply to the 
Supreme Court of this jurisdiction for an injunction. 

 (3) On application under subsection (2), the Supreme Court may grant an injunction 
restraining the person from contravening this Law (including by requiring the 
person to do something). 

 (4) The Supreme Court may grant the injunction: 

(a) whether or not it appears to the Court that the person intends to contravene 
this Law, contravene this Law again or continue to contravene this Law; 
and 

(b) whether or not the person has previously contravened this Law; and 

(c) whether or not there is a likelihood of substantial damage to anyone else if 
the person contravenes this Law; and 

(d) whether or not proceedings for a contravention of this Law have begun or 
are about to begin. 

 (5) The Supreme Court may grant an interim injunction restraining the person from 
contravening this Law (including requiring the person to do something) before 
deciding an application for an injunction under this section. 

9.5.2 Amendment or discharge of injunctions 

The Supreme Court of this jurisdiction may amend or discharge an injunction 
(including an interim injunction) made under this Part on the application of the 
Board, the Ombudsman or any other interested person. 

9.5.3 Interim injunctions—undertakings about damages 

 (1) If the Board or the Ombudsman or a local representative (in its capacity as a local 
representative) applies for an injunction under this Part, the Supreme Court must 
not require the applicant to give an undertaking about costs or damages as a 
condition of granting an interim injunction. 

 (2) The Supreme Court must accept an undertaking from the Board or the 
Ombudsman or a local representative (in that capacity) about costs or damages, 
and not require a further undertaking from anyone else, if: 
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(a) the applicant for an injunction under this Part is someone else; and 

(b) the Court would, apart from this subsection, require the applicant to give 
an undertaking about costs or damages; and 

(c) the Board, the Ombudsman or the local representative gives the 
undertaking. 

9.5.4 Supreme Court’s other powers not limited 

 (1) The powers given to the Supreme Court under this Part are in addition to any 
other powers of the Court. 

 (2) In particular, an application to the Supreme Court for an injunction under this 
Part may be made without notice to the person against whom the injunction is 
sought. 

Part 9.6 Criminal and civil penalties 

Division 1 Criminal penalties 

9.6.1 References to maximum criminal penalty 

 (1) A subsection of this Law (or a section of this Law that is not divided into 
subsections) creates a criminal offence if the words “criminal penalty” are set out 
at the foot of the subsection (or section). 

 (2) An offence referred to in subsection (1) is punishable by the maximum penalty 
set out in the subsection (or section). 

 (3) Proceedings for an offence referred to in subsection (1) against this Law as 
applied by the Legal Profession National Law Act of this jurisdiction are to be 
dealt with in accordance with that Act. 

Division 2 Civil penalties 

9.6.2 References to maximum civil penalty 

 (1) A subsection of this Law (or a section of this Law that is not divided into 
subsections) is a civil penalty provision if the words “civil penalty” are set out at 
the foot of the subsection (or section). 

 (2) Proceedings in relation to a civil penalty provision are to be dealt with in 
accordance with this Division. 

9.6.3 Designated tribunal may order payment of pecuniary penalty 

 (1) Within 6 years of a person (the wrongdoer) contravening a civil penalty 
provision, the Ombudsman may apply to a designated tribunal for an order that 
the wrongdoer pay a pecuniary penalty. 

 (2) If the designated tribunal is satisfied that the wrongdoer has contravened a civil 
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penalty provision, the tribunal may order the wrongdoer to pay for each 
contravention the pecuniary penalty that the tribunal determines is appropriate 
(but not more than the relevant amount specified for the provision). 

 (3) In determining the pecuniary penalty, the designated tribunal must have regard to 
all relevant matters, including: 

(a) the nature and extent of the contravention; and 

(b) the nature and extent of any loss or damage suffered as a result of the 
contravention; and 

(c) the circumstances in which the contravention took place; and 

(d) whether the person has previously been found by a court or tribunal to 
have engaged in any similar conduct. 

 (4) If conduct constitutes a contravention of 2 or more civil penalty provisions, 
proceedings may be instituted under this Law against a person in relation to the 
contravention of any one or more of those provisions. However, the person is not 
liable to more than one pecuniary penalty under this section in respect of the 
same conduct. 

 (5) Proceedings for a civil penalty order are civil proceedings, and the rules of 
evidence and procedure apply accordingly. 

9.6.4 Contravening a civil penalty provision is not an offence 

A contravention of a civil penalty provision is not an offence. 

9.6.5 Persons involved in contravening civil penalty provision 

 (1) A person must not: 

(a) aid, abet, counsel or procure a contravention of a civil penalty provision; or 

(b) induce (by threats, promises or otherwise) a contravention of a civil 
penalty provision; or 

(c) be in any way directly or indirectly knowingly concerned in, or party to, a 
contravention of a civil penalty provision; or 

(d) conspire to contravene a civil penalty provision. 

 (2) This Division applies to a person who contravenes subsection (1) in relation to a 
civil penalty provision as if the person had contravened the provision. 

9.6.6 Recovery of a pecuniary penalty 

If a designated tribunal of this jurisdiction orders a person to pay a pecuniary 
penalty: 

(a) the penalty is to be paid to a fund specified in the Legal Profession 
National Law Act of this jurisdiction or is to be dealt with in another 
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manner so specified; and 

(b) the order is enforceable as a judgment or order of a court. 

9.6.7 Civil proceedings after criminal proceedings 

A designated tribunal must not make a pecuniary penalty order against a person 
for a contravention of a civil penalty provision if the person has been convicted 
of an offence constituted by conduct that is substantially the same as the conduct 
constituting the contravention. 

9.6.8 Criminal proceedings during civil proceedings 

 (1) Proceedings for a pecuniary penalty order against a person for a contravention of 
a civil penalty provision are stayed if: 

(a) criminal proceedings are started or have already been started against the 
person for an offence; and 

(b) the offence is constituted by conduct that is substantially the same as the 
conduct alleged to constitute the contravention. 

 (2) The proceedings for the order may be resumed if the person is not convicted of 
the offence. Otherwise, the proceedings for the order are dismissed. 

9.6.9 Criminal proceedings after civil proceedings 

Criminal proceedings may be started against a person for conduct that is 
substantially the same as conduct constituting a contravention of a civil penalty 
provision regardless of whether a pecuniary penalty order has been made against 
the person. 

9.6.10 Evidence given in proceedings for penalty order not admissible in 
criminal proceedings 

 (1) Evidence of information given or evidence of production of documents by a 
natural person is not admissible in criminal proceedings against the person if: 

(a) the person previously gave the evidence or produced the documents in 
proceedings for a pecuniary penalty order against the person for a 
contravention of a civil penalty provision (whether or not the order was 
made); and 

 (b) the conduct alleged to constitute the offence is substantially the same as 
the conduct that was claimed to constitute the contravention. 

 (2) However, subsection (1) does not apply to criminal proceedings in respect of the 
falsity of the evidence given by the person in the proceedings for the pecuniary 
penalty order. 
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Part 9.7 General 

9.7.1 Prohibition on disclosure of information 

 (1) A relevant person must not disclose to any other person, whether directly or 
indirectly, any information obtained in the execution or administration of this 
Law or the National Rules unless permitted to do so under subsection (2). 

Criminal maximum penalty: 50 penalty units. 

 (2) A relevant person is permitted, for the purposes of this Law, to disclose 
information obtained in the execution or administration of this Law or the 
National Rules: 

(a) to the extent the disclosure is reasonably required to exercise functions 
under this Law, the National Rules or any other legislation; or 

(b) to the extent that the relevant person is expressly authorised, permitted or 
required to disclose the information under this Law, the National Rules or 
any other legislation; or 

(c) with the prior consent in writing of the person to whom the information 
relates; or 

(d) to a court or tribunal in the course of legal proceedings; or 

(e) pursuant to an order of a court or tribunal under any law; or 

(f) to the extent the disclosure is reasonably required to enable the 
enforcement or investigation of the criminal law or a disciplinary matter; 
or 

(g) to the Attorney-General of any jurisdiction. 

 (3) In this section: 

relevant person means: 

(a) the Board or a member or former member of the Board; or 

(b) the Ombudsman or a former Ombudsman; or 

(c) any of their local representatives or delegates; or 

(d) any person who is or was a member of the staff of, or acting at the 
direction of, any of the entities referred to in paragraph (a), (b) or (c); or 

(e) an external examiner or external investigator under Part 4.2; or 

(f) an external intervener under Chapter 6; or 

(g) an investigator under Chapter 7. 
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9.7.2 Disclosure of information between agencies 

 (1) A relevant person may disclose information obtained in the administration of this 
Law or the National Rules to another relevant person. 

 (2) In this section: 

relevant person means: 

(a) the Board or a member of the Board; or 

(b) the Ombudsman; or 

(c) any of their local representatives or delegates; or 

(d) any person who is a member of the staff of, or acting at the direction of, 
any of the entities referred to in paragraph (a), (b) or (c). 

9.7.3 General provisions about appeal or review 

 (1) If a decision under this Law relating to a person can be the subject of an appeal or 
review under this Law, the decision-maker must (except in circumstances 
referred to in the National Rules) ensure the person is given a notice as soon as 
practicable stating: 

(a) the decision; and 

(b) the reasons for the decision; and 

(c) the rights of appeal or review available to the person in respect of the 
decision and the period within which any such appeal or review must be 
made or applied for. 

 (2) The National Rules may specify circumstances in which a notice need not or 
must not be given under subsection (1). 

 (3) A failure to comply with subsection (1) does not affect the validity of the 
decision concerned. 

 (4) For the purposes of provisions of this Law relating to a right of appeal or review 
against a decision, a failure of the decision-maker to make a decision on a 
person’s application within a period specified in the National Rules for the 
purposes of this section is taken to be a decision to refuse the application. 

9.7.4 Duty to report suspected offences 

 (1) This section applies if a relevant person suspects on reasonable grounds, after 
investigation or otherwise, that a person has committed an offence against any 
law. 

 (2) The relevant person must: 

(a) report the suspected offence to the police or other appropriate prosecuting 
authority; and 
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(b) make available to the police or authority the information and documents 
relevant to the suspected offence in the possession of, or under the control 
of, the person. 

 (3) The obligation under subsection (2) (b) to make available the information and 
documents continues while the relevant person holds the relevant suspicion. 

 (4) In this section: 

relevant person means: 

(a) the Board; or 

(b) the Ombudsman; or 

(c) any of their local representatives or delegates; or 

(d) any person who is a member of the staff of, or acting at the direction of, 
any of the entities referred to in paragraph (a), (b) or (c). 

9.7.5 Protection from liability 

No liability attaches to the Board, the Ombudsman, their local representatives or 
delegates or persons acting at their direction for any act or omission done or 
omitted in good faith and in the exercise or purported exercise of functions under 
this Law. 

9.7.6 Indexation of amounts 

If a provision of this Law provides for an amount to be indexed in accordance 
with this section, the amount is, in accordance with the National Rules, to be 
indexed: 

(a) on a basis that reflects movements in the All Groups Consumer Price Index 
number, being the weighted average of the 8 capital cities, published by 
the Australian Statistician; or 

(b) on another basis specified in the National Rules for the purposes of this 
section. 

9.7.7 Supreme Court may order delivery up of documents etc 

 (1) On the application of a client of a law practice, the Supreme Court of this 
jurisdiction may order the law practice: 

(a) to give to the client a bill of costs in respect of any legal services provided 
by the law practice; and 

(b) to give to the client, on such conditions as the Supreme Court may 
determine, such of the client’s documents as are held by the law practice in 
relation to those services. 

 (2) Subsection (1) does not affect the provisions of Division 6 of Part 4.3 with 
respect to the assessment of costs. 
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 (3) This section does not apply to the client of a law practice retained on the client’s 
behalf by another law practice. 

 (4) In this section, a reference to a law practice includes a reference to: 

(a) in the case of a person who was a sole practitioner when the legal services 
concerned were provided: 

(i) the former sole practitioner; or 

(ii) the executor of the will of the former sole practitioner; or 

(iii) the trustee or administrator of the estate of the former sole 
practitioner; and 

(b) subject to any other applicable arrangements: 

 (i) the persons who were the partners of a former law firm or 
unincorporated legal practice when the legal services concerned 
were provided; and 

(ii) in the case of a law firm or unincorporated legal practice where 
there has been a change of partners since the legal services 
concerned were provided—subject to any other applicable 
arrangements, the firm or practice as currently constituted; and 

(iii) the assignee of a law practice or former law practice; and 

(iv) the receiver of a law practice or former law practice appointed under 
this Law; and 

(c) any person of a class prescribed by the National Rules for the purposes of 
this section. 

9.7.8 Destruction of documents 

A law practice or Australian legal practitioner may destroy or dispose of any 
documents held by the law practice or practitioner relating to a matter after a 
period of 7 years has elapsed since the completion of the matter if the law 
practice or practitioner has been unable, despite making reasonable efforts, to 
obtain instructions from the client to whom the documents relate as to the 
destruction or disposal of the documents. 

9.7.9 Local representatives and professional associations 

 (1) The host Attorney-General may, with the approval of the Standing Committee, 
amend Schedule 3 to insert, amend, substitute or omit the name or description of 
an entity so that the name or description specified in that Schedule opposite the 
name of this jurisdiction corresponds with the entity specified in the Legal 
Profession National Law of this jurisdiction as the local representative of the 
Board for this jurisdiction. 

 (2) The host Attorney-General may, with the approval of the Standing Committee, 
amend Schedule 4 to insert, amend, substitute or omit the name or description of 
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an entity so that the name or description specified in that Schedule opposite the 
name of this jurisdiction corresponds with the entity specified in the Legal 
Profession National Law of this jurisdiction as the local representative of the 
Ombudsman for this jurisdiction. 

 (3) The host Attorney-General may, with the approval of the Standing Committee, 
amend Schedule 5 to insert, amend, substitute or omit the name or description of 
an entity. 

 (4) An order made for the purposes of this section is to be published in the same way 
as a regulation of the host jurisdiction must or may be published and takes effect 
on the date of its publication or a later date specified or referred to in the order. 

9.7.10 Savings and transitional provisions 

Schedule 6 contains savings and transitional provisions. 
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Schedule 1 Provisions relating to Board 

 
Section 8.2.2 

Part 1 Introduction 

1 Definitions 

In this Schedule: 

Chairperson means the Chairperson of the Board. 

member means a member of the Board. 

Part 2 Constitution of Board 

2 Membership of Board 

 (1) The Board is to consist of: 

(a) 1 member appointed by the host Attorney-General on the recommendation 
of the Standing Committee from a panel of 3 persons nominated by the 
Council of Chief Justices; and 

(b) 1 member appointed by the host Attorney-General on the recommendation 
of the Standing Committee from a panel of 3 persons nominated by the 
Law Council of Australia; and 

(c) no more than 5 members appointed by the host Attorney-General on the 
recommendation of the Standing Committee on the basis of their expertise 
in one or more of the following areas: 

(i) the practice of law; 

(ii) the protection of consumers; 

(iii) the regulation of the legal profession. 

 (2) The members are to be appointed so that, as far as practicable, they collectively 
have experience in large and small jurisdictions and a balance of expertise. 

 (3) A member does not have a representational role in relation to any particular area 
of expertise or in relation to any particular jurisdiction or jurisdictions.  

 (4) One of the members is to be appointed as Chairperson of the Board by the host 
Attorney-General on the recommendation of the Standing Committee (whether at 
the time of the person’s appointment as a member or afterwards). 

 (5) A member’s instrument of appointment may set out conditions on which the 
member is appointed. 
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3 Status of Board 

 (1) The Board: 

(a) is a body corporate with perpetual succession; and 

(b) has a common seal; and 

(c) may sue and be sued in its corporate name; and 

(d) has all the powers of an individual and, in particular, may do anything 
necessary or convenient to be done in the performance of its functions. 

 (2) The Board has the status, privileges and immunities of the host jurisdiction. 

4 Terms of office of members 

 (1) Subject to this Schedule, a member holds office for the term (not exceeding 3 
years) specified in the member’s instrument of appointment, but is eligible (if 
otherwise qualified) for re-appointment. 

 (2) A member cannot be appointed for terms, whether consecutive or non-
consecutive, that total more than 6 years. 

5 Remuneration of members 

A member is entitled to be paid such remuneration (including travelling and 
subsistence allowances) as the Standing Committee may from time to time 
determine with respect to the member. 

6 Vacancy in office of member 

 (1) The office of a member becomes vacant if he or she: 

(a) completes a term of office and is not re-appointed; or 

(b) resigns the office by written instrument addressed to the host Attorney-
General; or 

(c) has his or her appointment terminated by the host Attorney-General under 
this clause; or 

(d) dies. 

 (2) The host Attorney-General may, at any time, terminate the appointment of a 
member: 

(a) for incapacity, incompetence, misbehaviour or unsatisfactory performance; 
or 

(b) for contravening a condition of the member’s appointment contained in his 
or her instrument of appointment; or 

(c) without limitation, if: 

(i) the member has been found guilty of an offence (whether in 
Australia or elsewhere) that, in the opinion of the host Attorney-



Schedule 1 Provisions relating to Board 
Part 2 Constitution of Board 
 

Legal Profession National Law 188 

14 May 2010 CONSULTATION DRAFT 

General, renders the member unfit to continue to hold the office of 
member; or 

(ii) the member becomes bankrupt, applies to take the benefit of any 
law for the relief of bankrupt or insolvent debtors, compounds with 
his or her creditors or makes an assignment of his or her 
remuneration for their benefit. 

 (3) The functions of the host Attorney-General under this clause are to be exercised 
after consultation with the Standing Committee. 

7 Extension of term of office during vacancy in membership 

 (1) If: 

(a) the office of a member becomes vacant because the member has completed 
the member’s term of office; and 

(b) the member has not yet served a total of 6 years as a member; 

the member is taken to continue to be a member during that vacancy until the 
date on which the vacancy is filled (whether by re-appointment of the member or 
appointment of a successor to the member). 

 (2) However, this clause ceases to apply to the member if: 

(a) the member resigns the member’s office by instrument in writing 
addressed to the host Attorney-General; or 

(b) the host Attorney-General determines that the services of the member are 
no longer required. 

 (3) The maximum period for which a member is taken to continue to be a member 
under this clause after completion of the member’s term of office is 6 months or 
the unexpired portion of the maximum 6-year term, whichever is the shorter. 

 (4) The functions of the host Attorney-General under this clause are to be exercised 
after consultation with the Standing Committee. 

8 Disclosure of conflict of interest 

 (1) If: 

(a) a member has a direct or indirect pecuniary or other interest in a matter 
being considered or about to be considered at a meeting of the Board; and 

(b) the interest appears to raise a conflict with the proper performance of the 
member’s duties in relation to the consideration of the matter; 

the member must, as soon as possible after the relevant facts have come to the 
member’s knowledge, disclose the nature of the interest at a meeting of the 
Board. 

 (2) Particulars of any disclosure made under this clause must be recorded by the 
Board in a book kept for the purpose. 
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 (3) After a member has disclosed the nature of an interest in any matter, the member 
must not, unless the Standing Committee or the Board otherwise determines: 

(a) be present during any deliberation of the Board with respect to the matter; 
or 

(b) take part in any decision of the Board with respect to the matter. 

 (4) For the purposes of the making of a determination by the Board under subclause 
(3), a member who has a direct or indirect pecuniary or other interest in a matter 
to which the disclosure relates must not: 

(a) be present during any deliberation of the Board for the purpose of making 
the determination; or 

(b) take part in the making by the Board of the determination. 

 (5) A contravention of this clause does not invalidate any decision of the Board. 

9 Immunity 

 (1) A member or an acting member of the Board is not personally liable for anything 
done or omitted to be done in good faith: 

(a) in the exercise of a function under this Law; or 

(b) in the reasonable belief that the act or omission was in the exercise of a 
function under this Law. 

 (2) A person to whom the Board has delegated a function under this Law is not 
personally liable for anything done or omitted to be done in good faith: 

(a) in the exercise of the function; or 

(b) in the reasonable belief that the act or omission was in the exercise of the 
function. 

 (3) Any liability resulting from an act or omission that, but for subclause (1) or (2), 
would attach to a person attaches instead to the Board. 

Part 3 Procedure of Board 

10 General procedure 

The procedure for the calling of meetings of the Board and for the conduct of 
business at those meetings is, subject to this Law, to be as determined by the 
Board. 

11 Quorum 

The quorum for a meeting of the Board is a majority of its members. 

12 Chief executive officer may attend meetings 

The chief executive officer may attend meetings of the Board and may participate 
in discussions of the Board, but is not entitled to vote at a meeting. 
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13 Presiding member 

 (1) The Chairperson (or, in the absence of the Chairperson, a person elected by the 
members of the Board who are present at a meeting of the Board) is to preside at 
a meeting of the Board. 

 (2) The presiding member has a deliberative vote and, in the event of an equality of 
votes, has a second or casting vote. 

14 Voting 

A decision supported by a majority of the votes cast at a meeting of the Board at 
which a quorum is present is the decision of the Board. 

15 Transaction of business outside meetings or by telecommunication 

 (1) The Board may, if it thinks fit, transact any of its business by the circulation of 
papers among all the members of the Board for the time being, and a resolution in 
writing approved in writing by a majority of those members is taken to be a 
decision of the Board. 

 (2) The Board may, if it thinks fit, transact any of its business at a meeting at which 
members (or some members) participate by telephone, closed-circuit television or 
other means, but only if any member who speaks on a matter before the meeting 
can be heard by the other members. 

 (3) For the purposes of: 

(a) the approval of a resolution under subclause (1); or 

(b) a meeting held in accordance with subclause (2); 

the Chairperson and each member have the same voting rights as they have at an 
ordinary meeting of the Board. 

 (4) Papers may be circulated among the members for the purposes of subclause (1) 
by facsimile, email or other transmission of the information in the papers 
concerned. 

16 Defects in appointment of members 

A decision of the Board is not invalidated by any defect or irregularity in the 
appointment of any member of the Board. 

17 First meeting 

The Chairperson may call the first meeting of the Board in any manner the 
Chairperson thinks fit. 

Part 4 Chief executive officer of Board 

18 Chief executive officer 

 (1) There is to be a chief executive officer of the Board. 

 (2) The chief executive officer is responsible for the day-to-day management of the 
affairs of the Board in accordance with the policies and directions of the Board. 
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 (3) The Board may delegate any of the functions of the Board to the chief executive 
officer, other than this power of delegation. 

 (4) The chief executive officer may sub-delegate any function delegated under 
subclause (3) to any member of the staff of the Board if the chief executive 
officer is authorised to do so by the Board. 

19 Appointment of chief executive officer 

 (1) The Board is to appoint a person as chief executive officer of the Board with the 
approval of the Standing Committee. 

 (2) The chief executive officer is taken, while holding that office, to be a member of 
the staff of the Board. 

20 Term of office of chief executive officer 

The chief executive officer is to be appointed for a period, not more than 3 years, 
specified in the officer’s instrument of appointment, but is eligible for re-
appointment. 

21 Vacancy in office of chief executive officer 

 (1) The office of chief executive officer becomes vacant if the officer: 

(a) completes a term of office and is not re-appointed; or 

(b) resigns the office by written instrument addressed to the Chairperson of the 
Board; or 

(c) has his or her appointment terminated by the Board under this clause; or 

(d) dies. 

 (2) The Board may, at any time and for any reason but with reasonable notice, 
terminate the appointment of the chief executive officer by written notice. 

Part 5 Staff, consultants and contractors of Board 

22 Staff of Board 

 (1) The Board may employ staff for the purpose of assisting the Board to exercise its 
functions. 

 (2) The staff of the Board are to be employed on the terms and conditions decided by 
the Board from time to time. 

 (3) Subclause (2) is subject to any relevant industrial award or agreement that applies 
to the staff. 

23 Staff seconded to Board 

The Board may make arrangements for the services of any of the following 
persons to be made available to the Board in connection with the exercise of its 
functions: 
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(a) the staff of a government agency of the Commonwealth, a State or a 
Territory; 

(b) the staff of any of its local representatives. 

24 Consultants and contractors of Board 

 (1) The Board may engage persons with suitable qualifications and experience as 
consultants or contractors. 

 (2) The terms and conditions of engagement of consultants or contractors are as 
decided by the Board from time to time. 

Part 6 Committees of Board 

25 Advisory committees 

 (1) The Board must establish one or more advisory committees to provide advice, 
recommendations or assistance to the Board in the exercise of the Board’s 
functions. 

 (2) Membership of an advisory committee is to include persons with relevant 
expertise and experience, including relevant expertise and experience from or in 
any or all of the following: 

(a) courts or court administration; 

(b) consumer interest groups; 

(c) legal education institutions; 

(d) insurance providers; 

(e) the Australian legal profession; 

(f) government. 

 (3) Membership of an advisory committee may, but need not, include one or more 
members of the Board. 

 (4) The terms on which members of an advisory committee are appointed and hold 
their positions on the committee are to be as determined from time to time by the 
Board. 

26 Other committees 

 (1) The Board may establish other committees of the Board, which may include 
persons who are not members of the Board. 

 (2) The appointment and tenure of members of a committee and its charter are to be 
as determined from time to time by the Board. 
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Part 7 Annual reports of Board 

27 Annual reports 

 (1) The Board must, within 3 months after the end of each financial year, submit an 
annual report for the financial year to the Standing Committee. 

 (2) The annual report must include a financial statement for the Board for the period 
to which the report relates. 

 (3) The financial statement is to be prepared in accordance with Australian 
Accounting Rules. 

 (4) The financial statement is to be audited and a report is to be provided by the 
auditor. 

 (5) The Standing Committee is to make arrangements for the tabling of the annual 
report of the Board, and the report of the auditor with respect to the financial 
statement in the report, in the Parliament of the Commonwealth and the 
Legislature of each jurisdiction. 

 (6) The Standing Committee may extend, or further extend, the period for 
submission of an annual report to the Committee by a total period of up to 3 
months. 
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Schedule 2 Provisions relating to Ombudsman 

Section 8.3.2 

Part 1 Appointment and tenure of office 

1 Appointment of Ombudsman 

The host Attorney-General is to appoint a person as National Legal Services 
Ombudsman on the recommendation of the Standing Committee made after 
consultation with the Board. 

2 Term of office of Ombudsman 

 (1) The Ombudsman is to be appointed for a term, not exceeding 3 years, specified in 
his or her instrument of appointment, but is eligible for re-appointment. 

 (2) The Ombudsman cannot be appointed for terms, whether consecutive or non-
consecutive, that total more than 6 years. 

3 Vacancy in office of Ombudsman 

 (1) The office of Ombudsman becomes vacant if he or she: 

(a) completes a term of office and is not re-appointed; or 

(b) resigns the office by written instrument addressed to the host Attorney-
General; or 

(c) has his or her appointment terminated by the host Attorney-General under 
this clause; or 

(d) dies. 

 (2) The host Attorney-General may terminate the Ombudsman’s appointment after 
consultation with the Standing Committee: 

(a) for incapacity, incompetence, misbehaviour or unsatisfactory performance; 
or 

(b) for contravening a condition of the Ombudsman’s appointment contained 
in his or her instrument of appointment; or 

(c) without limitation, if: 

(i) the Ombudsman has been found guilty of an offence (whether in 
Australia or elsewhere) that, in the opinion of the host Attorney-
General, renders the Ombudsman unfit to continue to hold the office 
of Ombudsman; or 

(ii) the Ombudsman becomes bankrupt, applies to take the benefit of 
any law for the relief of bankrupt or insolvent debtors, compounds 
with his or her creditors or makes an assignment of his or her 
remuneration for their benefit. 
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4 Immunity 

 (1) A person appointed or acting as Ombudsman is not personally liable for anything 
done or omitted to be done in good faith: 

(a) in the exercise of a function under this Law; or 

(b) in the reasonable belief that the act or omission was in the exercise of a 
function under this Law. 

 (2) A person to whom the Ombudsman has delegated a function under this Law is 
not personally liable for anything done or omitted to be done in good faith: 

(a) in the exercise of the function; or 

(b) in the reasonable belief that the act or omission was in the exercise of the 
function. 

 (3) Any liability resulting from an act or omission that, but for subclause (1) or (2), 
would attach to a person attaches instead to the Board. 

Part 2 Staff, consultants and contractors of 
Ombudsman 

5 Staff of Ombudsman 

 (1) The Ombudsman may employ staff for the purpose of assisting the Ombudsman 
to exercise his or her functions. 

 (2) The staff of the Ombudsman are to be employed on the terms and conditions 
decided by the Ombudsman from time to time. 

 (3) Subclause (2) is subject to any relevant industrial award or agreement that applies 
to the staff. 

6 Staff seconded to Ombudsman 

The Ombudsman may make arrangements for the services of any of the following 
persons to be made available to the Ombudsman in connection with the exercise 
of his or her functions: 

(a) the staff of a government agency of the Commonwealth, a State or a 
Territory; 

(b) the staff of any of its local representatives. 

7 Consultants and contractors of Ombudsman 

 (1) The Ombudsman may engage persons with suitable qualifications and experience 
as consultants or contractors. 

 (2) The terms and conditions of engagement of consultants or contractors are as 
decided by the Ombudsman from time to time. 
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Part 3 Annual reports of Ombudsman 

8 Annual reports 

 (1) The Ombudsman must, within 3 months after the end of each financial year, 
submit an annual report for the financial year to the Board. 

 (2) The annual report must include: 

(a) a financial statement for the Ombudsman for the period to which the report 
relates; and 

(b) statistical information about complaints received, resolved and determined; 
and 

(c) a report containing information regarding compliance functions; and 

(d) audit information submitted by nominated authorities for fidelity funds. 

 (3) The financial statement is to be prepared in accordance with Australian 
Accounting Rules. 

 (4) The financial statement is to be audited and a report is to be provided by the 
auditor. 

 (5) The Board may extend, or further extend, the period for submission of an annual 
report to the Board by a total period of up to 3 months. 

 (6) The Board is to provide the Standing Committee with a copy of the 
Ombudsman’s annual report as soon as practicable after it is received by the 
Board. 

 (7) The Standing Committee is to make arrangements for the tabling of the annual 
report of the Ombudsman and the report of the auditor with respect to the 
financial statement in the report, in the Parliament of the Commonwealth and the 
Legislature of each State and Territory. 
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Schedule 3 Local representatives of Board 

Jurisdiction Local representatives 
State of New South Wales  
State of Victoria  
State of Queensland  
State of Western Australia  
State of South Australia  
State of Tasmania  
Australian Capital Territory  
Northern Territory  

Schedule 4 Local representatives of Ombudsman 

Jurisdiction Local representatives 
State of New South Wales  
State of Victoria  
State of Queensland  
State of Western Australia  
State of South Australia  
State of Tasmania  
Australian Capital Territory  
Northern Territory  

Schedule 5 Professional associations 

Schedule 6 Savings and transitional provisions 

End of document 
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Legal Profession National Rules 

 
Chapter 1 Preliminary 

1.1 Citation 

These Rules may be cited as the Legal Profession National Rules. 

1.2 Commencement 

 (1) Chapters # commence on [tbd]. 

 (2) The remaining provisions of these Rules commence on [tbd] 

1.3 Authorising provision 

These Rules are made under Part 9.1 of the Legal Profession National Law. 
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Chapter 2 Unqualified legal practice 

Part 1 Preliminary 

2.1.1 Objectives 

The objectives of this Chapter are: 

(a) to provide for the entitlement to take or use a title; 

(b) to provide for exemptions from the prohibition of persons without certain 
qualifications from engaging in legal practice. 

2.1.2 Authorising provision 

The rules in this Chapter are made under Part 2.1 of the Legal Profession 
National Law.  

Part 2 Titles 

2.2.1 Entitlement to certain titles 

For the purposes of section 2.1.5 of the Legal Profession National Law, a person 
listed in column 3 of an item in the Table below is entitled to take or use the title 
specified in column 2 of that item in the circumstances specified in column 4 of 
that item. 

 
1 

Item 
2 

Title 
3

Person 
4 

Circumstances 

1  Legal practitioner  Australian legal 
practitioner 

All circumstances

2  Barrister and 
solicitor, solicitor 
and barrister, 
solicitor, 
attorney  

Australian legal 
practitioner 

When the Australian legal practitioner 
holds an Australian practising certificate 
that entitles him or her to engage in 
legal practice in the manner of a solicitor 
or a solicitor and barrister 

3  Barrister  Australian legal 
practitioner 

When the Australian legal practitioner 
holds an Australian practising certificate 
that entitles him or her to engage in 
legal practice only in the manner of a 
barrister or, in a jurisdiction without 
such a condition, when the Australian 
legal practitioner holds an Australian 
practising certificate that entitles him or 
her to engage in legal practice in the 
manner of a solicitor and barrister, and 
the practitioner engages in legal practice 
in the manner of a barrister 

4  Counsel  Australian legal 
practitioner 

All circumstances

5  Senior Counsel  Australian lawyer When the Australian lawyer currently 
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1 
Item 

2 
Title 

3
Person 

4 
Circumstances 

or SC  holds the status of Senior Counsel as 
recognised by the High Court or a 
Supreme Court of any jurisdiction 

6  Queen's Counsel 
or QC, King's 
Counsel or KC, 
Her Majesty's 
Counsel, His 
Majesty's 
Counsel 

Australian lawyer When the Australian lawyer currently 
holds the appropriate status, as 
conferred by the Crown in any capacity 
or as recognised by the High Court or a 
Supreme Court of any jurisdiction 

7  Attorney  Australian‐
registered foreign 
lawyer 

When entitled to use the name, title or 
description by or under a law 

8  Attorney  Patent attorney When using the expression "patent 
attorney" 

9  Attorney  Donee of power 
of attorney 

When indicating that the donee holds or 
is acting under a power of attorney 

10  Attorney  Attorney‐General 
of any 
jurisdiction, the 
Commonwealth 
or a foreign 
country 

All circumstances

11  Solicitor  Solicitor‐General 
of any 
jurisdiction, the 
Commonwealth 
or a foreign 
country 

All circumstances

12  Lawyer  Australian Lawyer All circumstances

13  Lawyer  Australian‐
registered foreign 
lawyer 

All circumstances

 
 

Part 3 Unqualified persons 

2.3.1 Exemption from prohibition on engaging in legal practice 

The following persons are exempt from the operation of section 2.1.3 (1) of the 
Legal Profession National Law: 

(a) a person carrying out conveyancing work in accordance with a licence in 
force under relevant State or Territory legislation; 

(b) a land agent performing work in respect of instruments he or she is entitled 
to draw, fill up or prepare and to charge for, under relevant State or 
Territory legislation; 

(c) an officer or employee in the service of the Crown (including the Public 
Service) drawing instruments in the course of his or her duty; 
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(d) a public trustee (however named) or a company performing trustee work 
on behalf of the government in the course of preparing a will or carrying 
out any other activities involving the administration of trusts, the estates of 
the living or deceased persons, or the affairs of living persons. 
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Chapter 3 Admission 

Part 1 Preliminary 

3.1.1 Objectives 

The objectives of this Chapter are to provide for: 

(a) the academic qualifications required for admission to the legal profession; 

(b) the practical legal training required for admission; 

(c) the assessment of suitability for admission. 

3.1.2 Authorising provision 

The rules in this Chapter are made under Part 2.2 of the Legal Profession 
National Law. 

3.1.3 Definitions 

In this Chapter: 

approved tertiary academic course means a course of study listed in Schedule 2 
or approved under rule 3.2.2. 

Part 2 Academic qualifications required for admission 

3.2.1 Academic qualification 

For the purposes of section 2.2.3 of the Legal Profession National Law, the 
academic qualification for admission is successful completion of an approved 
tertiary academic course in Australia. 

3.2.2 Approval of tertiary academic courses 

 (1) An academic institution may apply to the Board for approval of a tertiary 
academic course provided, or to be provided, by the institution. 

 (2) The Board may approve an application under subrule (1) if the tertiary academic 
course: 

(a) includes the equivalent of at least 3 years of full time study in law; and 

(b) requires the student to acquire and demonstrate appropriate understanding 
of, and competence in, each of the elements of the areas of knowledge set 
out in Schedule 1. 

Part 3 Practical legal training requirements 

3.3.1 Practical legal training 

 (1) For the purposes of section 2.2.3 of the Legal Profession National Law, the 
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practical legal training requirement for admission is acquiring and demonstrating 
an appropriate understanding of, and competence in, each element of the skills, 
values and practice areas set out in Schedule 3. 

 (2) A person satisfies the practical legal training requirement by successfully 
completing either: 

(a) a practical legal training course listed in Schedule 4 or approved by the 
Board under rule 3.3.2; or 

(b) practical legal training, for a period of not less than 12 months under 
supervision in a workplace, in accordance with a plan approved by the 
Board. 

3.3.2 Approval of providers of practical legal training courses 

 (1) A person who provides, or proposes to provide, a practical legal training course, 
may apply to the Board for approval as a provider for the purposes of these 
Rules. 

 (2) The Board may approve an application by a person under subrule (1) if it is 
satisfied that the person provides, or will provide, a practical legal training course 
that includes each element of the skills, values and practice areas set out in 
Schedule 3. 

Part 4 Prerequisites for admission 

3.4.1 Board to consider certain matters 

For the purposes of section 2.2.3 of the Legal Profession National Law, the 
matters to which the Board must have regard, before determining whether a 
person is a fit and proper person to be admitted are as follows: 

(a) whether the person is currently a fit and proper person; 

(b) whether the person is, or has been, an insolvent under administration; 

(c) whether the person has been convicted or found guilty of an offence in 
Australia or a foreign country, and if so: 

(i) the nature of the offence; and 

(ii) how long ago the offence was committed; and 

(iii) the person's age when the offence was committed; 

(d) whether the person engaged in legal practice in Australia: 

(i) when not permitted to do so under a law or previous law of a State 
or Territory; or 

(ii) if admitted, in contravention of a condition to which the admission 
was subject; or 
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(iii) if holding an Australian practising certificate, in contravention of a 
condition to which the certificate was subject or while the certificate 
was suspended; 

(e) whether the person has engaged in legal practice in a foreign country: 

(i) when not permitted by or under a law of that country to do so; or 

(ii) if permitted to do so, in contravention of a condition to which the 
permission was subject; 

(f) whether the person is currently subject to an unresolved complaint, 
investigation, charge or order under any of the following: 

(i) the Legal Profession National Law, or a previous law of a 
jurisdiction that corresponds to that Law; or 

(ii) a corresponding foreign law; 

(g) whether the person is, or has been, the subject of disciplinary action, 
however expressed, in another profession or occupation in Australia or a 
foreign country;  

(h) whether the person's name has been removed from: 

(i) a roll of Australian lawyers, however described or expressed, in any 
jurisdiction; or 

(ii) a foreign roll of practitioners; 

(i) whether the person's right to engage in legal practice has been suspended 
or cancelled in Australia or a foreign country; 

(j) whether the person has contravened, in Australia or a foreign country, a 
law about trust money or trust accounts; 

(k) whether, under the Legal Profession National Law, a law of the 
Commonwealth or a corresponding law, a supervisor, manager or receiver, 
however described, is, or has been, appointed in relation to any legal 
practice engaged in by the person; 

(l) whether the person is, or has been, subject to an order under the Legal 
Profession National Law, a law of the Commonwealth or a corresponding 
law, disqualifying the person from being employed by, or a partner of, an 
Australian legal practitioner or from managing a corporation that is an 
incorporated legal practice; 

(m) whether the person is currently unable to carry out satisfactorily the 
inherent requirements of practice as an Australian legal practitioner. 

3.4.2 Suitability reports 

For the purposes of rule 3.4.1, the Board may require an applicant for admission: 

(a) to provide either or both of the following: 
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(i) a report from a Commissioner of Police as to whether the applicant 
has been convicted or found guilty of an offence in Australia; 

(ii) a report by a registered medical practitioner in Australia as to the 
health of the applicant; and 

(b) if the applicant is: 

(i) a foreign lawyer; or 

(ii) a person who obtained the whole or part of his or her qualifications, 
skills or experience overseas; 

and it is appropriate to do so, to demonstrate his or her proficiency 
in English. 
 

3.4.3 Compliance certificate 

 (1) An application to the Board for a compliance certificate in accordance with 
section 2.2.4 of Legal Profession National Law must include: 

(a) details of the applicant's eligibility under Parts 2 and 3; and 

(b) a response to each of the matters set out in rule 3.4.1; and 

(c) details of all matters that are reasonably relevant to a matter referred to in 
rule 3.4.1. 

 (2) The Board may determine that an application under subrule (1) must be 
accompanied by a fee. 

 (3) The Board must give the applicant written notice of its decision on the 
application. 
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Chapter 4 Australian practising certificates 

Part 1 Preliminary 

4.1.1 Objectives 

The objectives of this Chapter are to provide for: 

(a) prerequisites for the grant or renewal of Australian practising certificates; 

(b) discretionary conditions on Australian practising certificates; 

(c) administrative matters relating to Australian practising certificates. 

4.1.2 Authorising provision 

The rules in this Chapter are made under Part 3.3 of the Legal Profession 
National Law. 

Part 2 Grant and renewal of Australian practising 
certificates 

4.2.1 Application for grant or renewal of Australian practising certificate 

 (1) An application by an Australian lawyer for the grant or renewal of an Australian 
practising certificate: 

(a) must state the jurisdiction that he or she reasonably expects will be his or 
her principal place of legal practice; 

(b) if a show cause event within the meaning of Division 3 of Part 3.5 of the 
Legal Profession National Law has occurred at any time in relation to the 
applicant and section 3.5.9 of that Law requires a statement as part of the 
application—must include such a statement; 

(c) must address each of the matters set out in rule 4.2.2 (1) (a)–(g); 

(d) must address any other matter the Board considers appropriate. 

 (2) An application under subrule (1) must be accompanied by the fee applicable to 
the application. 

4.2.2 Grant and renewal of Australian practising certificates 

 (1) In determining whether an applicant is a fit and proper person to hold an 
Australian practising certificate, the Board may have regard to the matters 
specified in Chapter 3 and to any of the following: 

(a) whether the applicant has obtained a previous Australian practising 
certificate under the Legal Profession National Law or a corresponding 
previous law of a jurisdiction because of incorrect or misleading 
information;  
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(b) whether the applicant has contravened a condition of a previous Australian 
practising certificate under the Legal Profession National Law or a 
corresponding previous law of a jurisdiction;  

(c) whether the applicant has contravened the Legal Profession National Law 
or these Rules or a corresponding previous law of a jurisdiction;  

(d) whether the applicant has contravened an order of a disciplinary body or an 
order of a court or tribunal relating to an order of a disciplinary body; 

(e) whether the applicant has failed at any time to pay a required contribution 
or levy to the fidelity fund of a jurisdiction; 

(f) whether the applicant has failed to comply with a requirement under the 
Legal Profession National Law or these Rules or a corresponding previous 
law in relation to professional indemnity insurance;  

(g) whether the applicant has failed to pay any costs or expenses for which the 
applicant was liable under the Legal Profession National Law or these 
Rules or a corresponding previous law of a jurisdiction;  

(h) any other matter that the Board considers relevant. 

 (2) In determining whether an applicant has or will have professional indemnity 
insurance in accordance with Chapter 9, the Board may have regard to: 

(a) evidence in the form of written advice from an insurer or insurance broker 
to the effect that an insurer has agreed to issue a policy of professional 
indemnity insurance; or 

(b) evidence that the premium for a policy of professional indemnity insurance 
in accordance with Chapter 9 has been received and accepted by the 
insurer for the purposes of the issue of the policy. 

4.2.3 Discretionary conditions on Australian practising certificates 

 (1) For the purposes of section 3.3.11 of the Legal Profession National Law, the 
discretionary conditions that the Board may impose on an Australian practising 
certificate are any one or more of the following: 

(a) a condition: 

(i) as to the type of legal practice in which the holder may engage; or 
 

(ii) as to the type of legal practice in which the holder may not engage; 

(b) subject to subrule (2), a condition that the holder undertake and complete 
one or more of the following: 

(i) continuing legal education; 

(ii) specific legal education or training; 

(iii) a specified period of supervised legal practice; 
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(c) a condition restricting the holder to particular arrangements concerning 
employment or supervision; 

(d) a condition requiring the holder to undergo counselling or medical 
treatment or to act in accordance with medical advice given to the holder; 

(e) a condition requiring the holder to use the services of an accountant or 
other financial specialist in connection with his or her legal practice; 

(f) a condition requiring the holder to provide the Board or a specified body 
with evidence as to: 

(i) any outstanding tax obligations of the holder; and 

(ii) provision made by the holder to satisfy any such outstanding 
obligations; 

(g) in relation to a holder who is authorised to engage in legal practice only as 
a barrister, a condition requiring the holder: 

(i) not to engage in legal practice in partnership with another person; 
 

(ii) not to engage in legal practice as an employee of another person; 
 

(iii) not to hold office as a principal or director of a business, whether 
corporate or unincorporated, otherwise than as a sole practitioner; 

(h) a condition agreed by the holder. 

 (2) The Board must not impose a condition referred to in subrule (1) (b) unless the 
Board is satisfied that, having regard to the holder's academic qualifications, legal 
training or experience in legal practice or conduct, it is reasonable to impose the 
condition. 

4.2.4 Duration of Australian practising certificate 

 (1) An Australian practising certificate granted or renewed by the Board is in force: 

(a) if granted, from the commencement date specified in it until the following 
30 June; or 

(b) if renewed, from 1 July in the year for which it is renewed until the 
following 30 June; 

unless earlier suspended, cancelled or surrendered. 

 (2) If the holder of an Australian practising certificate makes an application to the 
Board for a new Australian practising certificate before the expiry of the holder's 
current certificate, the current certificate continues in force, subject to the Legal 
Profession National Law, until: 

(a) the Board grants, or refuses to grant, a new Australian practising 
certificate; or 
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(b) the applicant withdraws the application; 

whichever first occurs. 

Part 3 Variation, suspension or cancellation 

4.3.1 Board to give notice before varying, suspending or cancelling 
certificate 

If the Board considers that an Australian practising certificate should be varied, 
suspended or cancelled on a ground specified in Part 3.5 of the Legal Profession 
National Law, the Board must give the holder notice in writing: 

(a) stating that it proposes to vary, suspend or cancel the practising certificate 
(as the case requires) and the ground or grounds for the proposed action; 
and 

(b) if it proposes to vary or suspend the certificate, stating the proposed 
variation or period of suspension, as the cases requires; and 

(c) inviting the holder to respond in writing to the Board within a specified 
period (not being less than 7 nor more than 28 days after the notice is 
given) as to why the proposed action should not be taken. 

4.3.2 Variation, suspension or cancellation 

If the Board: 

(a) has given notice under rule 4.3.1 to the holder of an Australian practising 
certificate of its proposed action; and 

(b) the time specified in the notice for a response from the holder has expired; 

the Board, after considering any response made by the holder, by notice in 
writing given to the holder: 

(c) may take the proposed action specified in the notice; or 

(d) if the proposed action was cancellation, may: 

(i) vary the certificate as specified in the notice; or 

(ii) suspend the certificate for a period specified in the notice; or 

(e) if the proposed action was suspension of the certificate, may vary the 
certificate as specified in the notice. 

4.3.3 Copy of amended Australian practising certificate to be provided 

If the Board varies an Australian practising certificate in accordance with Part 3.5 
of the Legal Profession National Law, the Board may give the holder an amended 
Australian practising certificate. 



Chapter 4 Australian practising certificates 
Part 4 Show cause procedure 
 

Legal Profession National Rules 13 

14 May 2010 CONSULTATION DRAFT 

Part 4 Show cause procedure 

4.4.1 Notice by holder of Australian practising certificate of show cause 
events 

 (1) For the purposes of section 3.5.10 of the Legal Profession National Law, the 
holder of an Australian practising certificate must give to the Board: 

(a)  the notice in writing within 7 days; and 

(b) the statement within 28 days; 

after the show cause event has occurred. 

 (2) For the purposes of section 3.5.13 of the Legal Profession National Law, the 
holder of an Australian practising certificate must provide the statement to the 
Board within 28 days after the designated show cause event has occurred. 
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Chapter 5 Foreign lawyers 

Part 1 Preliminary 

5.1.1 Objectives 

The objectives of this Chapter are to provide for: 

(a) requirements for the application for, and granting and renewal of, a 
registration certificate as an Australian-registered foreign lawyer; 

(b) discretionary conditions on registration certificates of Australian-registered 
foreign lawyers; 

(c) administrative matters relating to Australian-registered foreign lawyers. 

5.1.2 Authorising provision 

The rules in this Chapter are made under Part 3.4 of the Legal Profession 
National Law. 

Part 2 Registration of foreign lawyers 

5.2.1 Application for Australian registration certificate 

 (1) An application by a foreign lawyer for the grant or renewal of an Australian 
registration certificate under Part 3.4.5 of Chapter 3 of the Legal Profession 
National Law: 

(a) must state the jurisdiction that he or she reasonably expects will be his or 
her principal place of legal practice; 

(b) if a show cause event within the meaning of Division 3 of Part 3.5 of the 
Legal Profession National Law has occurred at any time in relation to the 
applicant and section 3.5.9 of that Law requires a statement as part of the 
application—must include such a statement; 

(c) must address each of the matters set out in section 3.4.5 (3) of the Legal 
Profession National Law; 

(d) must address any other matter the Board considers appropriate. 

 (2) A fee for an application for the grant or renewal of an Australian registration 
certificate must not exceed the maximum fee payable by an Australian lawyer for 
an Australian practising certificate.  

 (3) The Board may require an applicant for the grant or renewal of an Australian 
registration certificate to provide evidence that verifies the accuracy of the 
information set out in the application. 

 (4) The Board may require an applicant for the grant or renewal of an Australian 
registration certificate to pay the reasonable costs and expenses incurred by the 
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Board in making enquiries relating to the applicant's application. 

5.2.2 Discretionary conditions on Australian registration certificate 

For the purposes of section 3.4.10 of the Legal Profession National Law, the 
discretionary conditions that the Board may impose on an Australian registration 
certificate are any one or more of the following: 

(a) a condition: 

(i) as to the type of legal practice in which the holder may engage; or 

(ii) as to the type of legal practice in which the holder may not engage; 

(b) any other condition that may be imposed on an Australian practising 
certificate under the Legal Profession National Law; 

(c) a condition agreed by the holder. 

5.2.3 Duration of Australian registration certificate 

 (1) The registration certificate of an Australian-registered foreign lawyer under these 
Rules is in force from the commencement date specified in the certificate until 
the following 30 June, unless earlier suspended or cancelled. 

 (2) If an Australian-registered foreign lawyer makes an application to the Board for 
the renewal of an Australian registration certificate before the expiry of the 
current certificate, the current certificate continues in force, subject to the Legal 
Profession National Law, until: 

(a) the Board renews, or refuses to renew, the Australian registration 
certificate; or 

(b) the applicant withdraws the application; 

whichever first occurs. 

 (3) The renewal of an Australian registration certificate under this rule takes effect as 
from 1 July next after the date on which the application for renewal is made. 

Part 3 Variation, suspension or cancellation 

5.3.1 Board to give notice before varying, suspending or cancelling 
certificate 

If the Board considers that an Australian registration certificate should be varied, 
suspended or cancelled on a ground specified in Part 3.5 of the Legal Profession 
National Law, the Board must give the holder notice in writing: 

(a) stating that it proposes to vary, suspend or cancel the registration 
certificate (as the case requires) and the ground or grounds for the 
proposed action; and 

(b) if it proposes to vary or suspend the certificate, stating the proposed 
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variation or period of suspension, as the cases requires; and 

(c) inviting the holder to respond in writing to the Board within a specified 
period (not being less than 7 nor more than 28 days after the notice is 
given) as to why the proposed action should not be taken. 

5.3.2 Variation, suspension or cancellation 

If the Board: 

(a) has given notice under rule 5.3.1 to the holder of an Australian registration 
certificate of its proposed action; and 

(b) the time specified in the notice for a response from the holder has expired; 

the Board, after considering any response made by the holder, by notice in 
writing given to the holder: 

(c) may take the proposed action specified in the notice; or 

(d) if the proposed action was cancellation, may: 

(i) vary the certificate as specified in the notice; or 

(ii) suspend the certificate for a period specified in the notice; or 

(e) if the proposed action was suspension of the certificate, vary the 
certificate as specified in the notice. 

 
5.3.3 Copy of amended Australian registration certificate to be provided 

If the Board varies an Australian registration certificate in accordance with Part 
3.5 of the Legal Profession National Law, the Board may give the holder an 
amended Australian registration certificate. 

Part 4 Show cause procedure 

5.4.1 Notice by holder of Australian registration certificate of show cause 
events 

 (1) For the purposes of section 3.5.10 of the Legal Profession National Law, the 
holder of an Australian registration certificate must give to the Board: 

(a) the notice in writing within 7 days; and 

(b) the statement within 28 days; 

after the show cause event has occurred. 

 (2) For the purposes of section 3.5.13 of the Legal Profession National Law, the 
holder of an Australian registration certificate must provide the statement to the 
Board within 28 days after the designated show cause event has occurred. 
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Chapter 6 Business structures 

Part 1 Preliminary 

Division 1 General 

6.1.1 Objective 

The objective of this Chapter is to make provision for the regulation of 
incorporated legal practices and unincorporated legal practices. 

6.1.2 Authorising provision 

The rules in this Chapter are made under Part 3.7 of the Legal Profession 
National Law. 

6.1.3 Application of this Chapter 

For the purposes of the Legal Profession National Law and these Rules, 
incorporated legal practice does not include: 

(a) the Law Society of a State or Territory; or 

(b) the Bar Association of a State or Territory. 

Division 2 Relationship of rules to Corporations legislation 

6.1.4 Incorporated legal practice not to conduct managed investment 
scheme 

To the extent that section 4.6.3 of the Legal Profession National Law applies to 
an incorporated legal practice, that section is declared to be a Corporations 
legislation displacement provision for the purposes of section 5G of the 
Corporations Act. 

6.1.5 Directors of incorporated legal practice and pro bono services  

 (1) The directors of an incorporated legal practice do not breach their duties as 
directors merely because legal services are provided on a pro bono basis by an 
Australian legal practitioner employed by the incorporated legal practice. 
 

 (2) Subrule (1) is declared to be a Corporations legislation displacement provision 
for the purposes of section 5G of the Corporations Act. 

Part 2 Incorporated and unincorporated legal 
practices 

6.2.1 Notice of intention to engage in legal practice 

For the purposes of section 3.7.3 of the Legal Profession National Law, the notice 
of intention to engage in legal practice must be given to the Board at least 7 days 
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before commencing to engage in legal practice. 

6.2.2 Notice of cessation of practice 

For the purposes of section 3.7.3 of the Legal Profession National Law, the notice 
of cessation of legal practice must be given to the Board within 14 days after the 
cessation of legal practice. 

6.2.3 Disclosure obligations 

For the purposes of section 3.7.6 of the Legal Profession National Law, the 
disclosure must be made by giving the person notice in writing: 

(a) setting out the legal services to be provided; 

(b) stating whether or not all of the services are to be provided by an 
Australian legal practitioner; 

(c) if some or all of the services are not to be provided by an Australian legal 
practitioner, identifying those services and indicating the status or 
qualifications of the person or persons who are to provide the services; 

(d) stating that the Legal Profession National Law and these Rules apply to the 
provision of legal services but do not apply to the provision of non-legal 
services. 

6.2.4 Ombudsman to be advised of notices given under these Rules 

The Board must advise the Ombudsman of each notice referred to in rule 6.2.1, 
6.2.2 or 6.2.3 given to the Board.  

6.2.5 Board to be notified of supervising legal practitioner 

For the purposes of section 3.7.4 of the Legal Profession National Law, the notice 
must be given to the Board within 14 days of a person becoming, or ceasing to 
be, a supervising legal practitioner. 

Part 3 Disqualifications and prohibitions 

6.3.1 Ombudsman may publicise notices of disqualification or prohibition 

The Ombudsman may publicise an order made under Part 3.7 of Chapter 3 of the 
Legal Profession National Law in any manner that the Ombudsman thinks fit. 
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Chapter 7 Trust money and trust accounts 

Part 1 Preliminary 

7.1.1 Objectives 

The objectives of this Chapter are: 

(a) to ensure that trust money is held in a manner that protects the interests of 
the persons for whom or on whose behalf it is held; 

(b) to make provision relating to trust money, including trust accounts. 

7.1.2 Authorising provision 

The rules in this Chapter are made under Part 4.2 of the Legal Profession 
National Law. 

7.1.3 Definitions 

In this Chapter, Australian financial services licence, authorised representative, 
financial service and financial services business have the same meanings as they 
have in Chapter 7 of the Corporations Act. 

7.1.4 Money that is not trust money 

For the purposes of the definition of trust money in section 4.2.2 of the Legal 
Profession National Law, the following is not trust money: 

(a) money received by a law practice for the payment of costs due to the 
practice for the provision of legal services that have been provided; 

(b) money received by a law practice for or in connection with a financial 
service it provides in circumstances where the practice or an associate of 
the law practice: 

(i) is required to hold an Australian financial services licence covering 
the provision of the service; or 

(ii) provides the financial service as a representative of another person 
who carries on a financial services business; 

(c) money received by a law practice for investment purposes unless: 

(i) the law practice received the money in the ordinary course of legal 
practice and primarily in connection with the provision of legal 
services at the direction of the client; and 

(ii) the investment is or is to be made in the ordinary course of legal 
practice and for the ancillary purpose of maintaining or enhancing 
the value of the money or property. 

7.1.5 Application of these Rules—barristers 

For the purposes of section 4.2.7 (2) of the Legal Profession National Law, the 
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applicable requirements relating to money received (otherwise than from an 
Australian legal practitioner acting in the manner of a solicitor) and held by a 
barrister on account of legal costs for legal services in advance of the provision 
by the barrister of the legal services are as follows: 

(a) that the money be deposited, within a reasonable time after receipt, in an 
account maintained with an ADI in connection with the barrister's law 
practice; and 

(b) that the money remains deposited in such an account until: 

(i) the barrister gives a bill to the client; or 

(ii) the money is refunded to the client; or 

(iii) the money is paid to an Australian legal practitioner engaged by the 
client in the matter. 

7.1.6 Application of these Rules—community legal service 

For the purposes of the Legal Profession National Law and these Rules, money 
received by a law practice that is a community legal service on behalf of another 
person includes money received by an officer or employee of the community 
legal service, or a person whose services are made use of by the community legal 
service, on behalf of another person in the course of providing legal services.  

Part 2 Trust money and trust accounts 

7.2.1 Maintenance of general trust account 

 (1) A law practice may maintain more than one general trust account in a jurisdiction 
unless the law practice has a single general trust account for more than one 
jurisdiction. 

 (2) A general trust account established in a jurisdiction: 

(a) must be established with an ADI; and 

(b) must include in its name the name of the law practice or the business name 
under which the law practice engages in legal practice, and the expression 
"trust account" or "trust a/c"; and 

(c) must be an account of a kind that has not been subject to disapproval by 
the Ombudsman. 

7.2.2 Withdrawal of trust money 

A law practice may withdraw money for legal costs if: 

(a) it is authorised to do so under a costs agreement, under other written 
instructions or as a reimbursement of money already paid by the practice 
on behalf of the person; and 

(b) the law practice has given the person a written request for payment and 
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notice of the proposed withdrawal and: 

(i) within 7 days of the notice, the person has not objected to the 
withdrawal; or 

(ii) the person has objected to the withdrawal but has not referred the 
matter to the Ombudsman within 60 days after receiving the notice; 
or 

(iii) the money otherwise becomes payable. 

7.2.3 Receipting of trust money 

 (1) A law practice must make out a receipt as soon as practicable: 

(a) after trust money is received; or 

(b) in the case of trust money received by direct deposit, after the law practice 
receives or accesses notice or confirmation  of the deposit from the ADI 
concerned. 

 (2) The receipt must contain the following particulars: 

(a) the date the receipt is made out and, if different, the date of receipt of the 
money; 

(b) the number of the receipt; 

(c) the amount of money received; 

(d) the form in which the money was received; 

(e) the name of the person from whom the money was received; 

(f) details clearly identifying the name of the client in respect of whom the 
money was received and the matter description and matter reference; 

(g) particulars sufficient to identify the purpose for which the money was 
received; 

(h) the name of the law practice or the business name under which the law 
practice engages in legal practice and the expression "trust account" or 
"trust a/c"; 

(i) the name of the person who made out the receipt. 

 (3) The receipt must be made out in duplicate unless, when the receipt is made out 
the particulars referred to in subrule (2) are recorded by a computerised 
accounting system in the trust account receipts cash book. 

 (4) The original receipt must, on request, be given to the person from whom the trust 
money was received. 

 (5) Receipts must be consecutively numbered and issued in consecutive sequence. 
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 (6) If a receipt is cancelled or not delivered, the original receipt must be kept. 

7.2.4 Deposit records for trust money 

 (1) If a law practice receives trust money that is required to be paid into a general 
trust account and the money is not paid into a general trust account by direct 
deposit, a deposit record must be produced to the ADI at the time the deposit is 
made. 

 (2) The following particulars must be recorded on the deposit record: 

(a) the date of the deposit; 

(b) the amount of the deposit; 

(c) whether the deposit consists of cheques, notes or coins (and the amount of 
each); 

(d) for each cheque: 

(i) the name of the drawer of the cheque; 

(ii) the name and branch (or BSB number) of the ADI on which the 
cheque is drawn; 

(iii) the amount of the cheque. 

 (3) The deposit record must be made out in duplicate. 

 (4) The duplicate deposit record must be kept for each deposit to the general trust 
account and must be kept in a deposit book or be otherwise securely filed in the 
order in which the deposits were made. 

7.2.5 Application of rules 7.2.6–7.2.9  

Rules 7.2.6–7.2.9 apply where a law practice maintains trust records (including 
records relating to controlled money) by means of a computerised accounting 
system. 

7.2.6 Computerised accounting systems 

 (1) A law practice must print a paper copy of trust records as follows: 

(a) trust account receipts and payments cash books are to be printed monthly 
as at the end of each named month, unless a copy of the books is at that 
time kept in electronic form that is readable or reportable on demand; 

(b) reconciliation statements are to be printed as at the end of each named 
month; 

(c) lists of trust account ledgers and their balances are to be printed monthly as 
at the end of each named month; 

(d) lists of controlled money accounts and their balances are to be printed 
monthly as at the end of each named month; 
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(e) trust ledger accounts, the register of controlled money and trust account 
transfer journal are to be printed before they are archived or deleted from 
the system;  

(f) trust ledger account and controlled money account details are to be printed 
on request by, and provided to, an investigator appointed under Chapter 7 
of the Legal Profession National Law. 

 (2) The trust records printed monthly as at the end of a named month under subrule 
(1) (a), (b), (c) or (d) must be printed within 15 working days after the named 
month. 

 (3) The law practice must keep paper copies except where they are printed on 
request. 

 (4) The law practice must keep the electronic copy of the trust account cash books. 

7.2.7 Chronological record of information to be made 

A law practice must maintain and keep a record, compiled in chronological 
sequence, of the creation, amendment or deletion of information in its 
computerised accounting system in relation to each of the following: 

(a) client name;  

(b) client address;  

(c) matter reference;  

(d) matter description;  

(e) ledger account number or other descriptor.  

7.2.8 Requirements regarding computerised accounting systems 

A law practice must ensure that:  

(a) its computerised accounting system is not capable of accepting, in respect 
of a trust ledger account, the entry of a transaction resulting in a debt 
balance to the account, unless a contemporaneous record of the transaction 
is made in a manner that enables the production in a permanent form, on 
demand, of a separate chronological report of all occurrences of that kind;  

(b) the system is not capable of deleting a trust ledger unless:  

(i) the balance of the account is zero and all outstanding cheques have 
been presented; and  

(ii) when the account is deleted, a copy of the account is kept in a 
permanent form; 

(c) any entry in a record produced in a permanent form appears in 
chronological sequence;  

(d) each page of each printed record is numbered sequentially or is printed in 
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such a way that no page can be extracted;  

(e) its computerised accounting system is not capable of amending the 
particulars of a transaction already recorded otherwise than by a 
transaction separately recorded that makes the amendment; 

(f) its computerised accounting system requires input in every field of a data 
entry screen intended to receive information required by these Rules to be 
included in trust records.  

7.2.9 Back-ups  

The law practice must ensure that:  

(a) a back-up copy of all records required under these Rules is made at least 
once each month; and 

(b) each back-up copy is kept by the law practice; and  

(c) a complete set of back-up copies is kept in a separate location so that any 
incident that may adversely affect the records would not also affect the 
back-up copy.  

7.2.10 Method of payment 

 (1) If a withdrawal of trust money from a general trust account of a law practice is 
made by cheque, the cheque: 

(a) must be made payable to or to the order of a specified person or persons 
and not to bearer or cash; and 

(b) must be crossed "not negotiable"; and 

(c) must include: 

(i) the name of the law practice or the business name under which the 
law practice engages in legal practice; and 

(ii) the expression "law practice trust account" or "law practice trust 
a/c". 

 (2) A cheque must be signed by, or an electronic funds transfer must be effected 
under, the direction or authority of: 

(a) an authorised principal of the law practice; or 

(b) if such a principal is not available: 

(i) by an authorised legal practitioner associate; or 

(ii) by an authorised Australian legal practitioner who holds an 
Australian practising certificate authorising the receipt of trust 
money; or 

(iii) by two or more authorised associates jointly. 
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 (3) A written record of the required particulars must be kept of each payment made 
by cheque or electronic funds transfer unless, at the time the cheque is issued or 
the transfer is effected, those particulars are recorded by a computerised 
accounting system in the trust account payments cash book, in which case a 
written record must be kept that is sufficient to enable the accuracy of the 
particulars recorded by the computerised accounting system to be verified. 

 (4) For the purposes of subrule (3), the required particulars are: 

(a) the date and number of the cheque or transaction; 

(b) the amount ordered to be paid by the cheque; 

(c) in the case of a cheque, the name of the person to whom the payment is to 
be made or, if the cheque is made payable to an ADI, the name of the ADI 
and the name of the person receiving the benefit of the payment;  

(d) in the case of an electronic funds transfer, the name and number of the 
account to which the amount was transferred and relevant BSB number; 

(e) details clearly identifying the name of the person on whose behalf the 
payment was made and the matter reference, or in the case of a payment to 
an ADI, the name or BSB number of the ADI  and the name of the person 
receiving the benefit of the payment; 

(f) details clearly identifying the ledger account to be debited; 

(g) particulars sufficient to identify the purpose for which the payment was 
made. 

 (5) Written records relating to payments by cheque or electronic funds transfer 
(including cheque or transfer requisitions) must be kept in the order in which the 
cheques or transfers were issued or effected. 

7.2.11 Trust account receipts cash books 

 (1) A law practice that maintains a general trust account must keep a trust account 
cash book in which the following particulars must be recorded in respect of each 
receipt of trust money: 

(a) the date a receipt was made out for the money and, if different, the date of 
receipt of the money; 

(b) the receipt number; 

(c) the amount of money received; 

(d) the form in which the money was received; 

(e) the name of the person from whom the money was received; 

(f) details clearly identifying the name of the client in respect of whom the 
money was received and the matter description and matter reference; 

(g) particulars sufficient to identify the purpose for which the money was 
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received; 

(h) details clearly identifying the ledger account to be credited. 

 (2) The date and amount of each deposit in the general trust account must be 
recorded in the trust account receipts cash book. 

 (3) The particulars in respect of receipts must be recorded in the order in which the 
receipts are made out and must be recorded within 5 working days of the receipt 
being made out. 

7.2.12 Trust account payments cash book 

 (1) A law practice that maintains a general trust account must keep a trust account 
payments cash book in which the following particulars are recorded in respect of 
each payment of trust money: 

(a) the date and number of the cheque or electronic funds transfer; 

(b) the amount ordered to be paid by the cheque or the amount transferred; 

(c) in the case of a cheque: 

(i) the name of the person to whom the payment is to be made or, in the 
case of a cheque made payable to an ADI, the name or BSB number 
of the ADI and the name of the person receiving the benefit of the 
payment; and  

(ii) details clearly identifying the name of the person on whose behalf 
the payment was made and the matter reference; 

(d) in the case of an electronic funds transfer:  

(i) the name and number of the account to which the amount was 
transferred and the relevant BSB number; 

(ii) the name of the person to whom the payment was made or, in the 
case of a payment to an ADI, the name or BSB number of the ADI 
and the name of the person receiving the benefit of the payment; 

(e) details clearly identifying the name of the person on whose behalf the 
payment was made and the matter reference; 

(f) details clearly identifying the ledger account to be debited; 

(g) particulars sufficient to identify the purpose for which the payment was 
made. 

 (2) The particulars in respect of payments must be recorded:  

(a)  in the order in which the payments are made; and 

(b) within 5 working days of the day the payment was made. 
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7.2.13 Journal transfers 

 (1) Trust money may be transferred by journal entry from one trust ledger account in 
a law practice's trust ledger to another trust ledger account in the trust ledger, but 
only if: 

(a) the law practice is entitled to withdraw the money and pay it to the other 
trust ledger account; and 

(b) the transfer is authorised in writing by an authorised principal of the law 
practice or if such a principal is not available: 

(i) an authorised legal practitioner associate of the law practice; or  

(ii) an authorised Australian legal practitioner who holds an Australian 
practising certificate authorising the receipt of trust money; or 

(iii) two or more authorised associates jointly; or 

(c) the transfer is authorised in writing by an external intervener for the law 
practice. 

 (2) A law practice must keep a trust account transfer journal if it transfers trust 
money by journal entry. 

 (3) The following particulars must be recorded in the trust account transfer journal in 
respect of each transfer of trust money by journal entry: 

(a) the date of the transfer; 

(b) the trust ledger account from which the money is transferred (including its 
identifying reference); 

(c) the trust ledger account to which the money is transferred (including its 
identifying reference); 

(d) the amount transferred; 

(e) particulars sufficient to identify the purpose for which the transfer is made, 
the matter reference and a short description of the matter. 

 (4) Journal pages or entries must be consecutively numbered. 

 (5) A law practice must keep particulars of the authorisation for each transfer of trust 
money by journal entry, whether in the trust account transfer journal or in some 
other way. 

7.2.14 Recording transactions in trust ledger accounts 

 (1) A law practice that maintains a general trust account must keep a trust account 
ledger containing separate trust ledger accounts in relation to each person in each 
matter for which trust money has been received by the practice. 

 (2) The following particulars must be recorded, and kept up to date, in the title of a 
trust ledger account: 
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(a) the name of the person for or on behalf of whom the trust money was paid; 

(b) the person's address; 

(c) particulars sufficient to identify the matter in relation to which the trust 
money was received. 

 (3) The following particulars must be recorded in the trust ledger account in respect 
of each receipt of trust money for the matter: 

(a) the date a receipt was made out for the money and, if different, the date of 
receipt of the money; 

(b) the receipt number; 

(c) the amount of money received; 

(d) the name of the person from whom the money was received; 

(e) particulars sufficient to identify the purpose for which the money was 
received. 

 (4) The following particulars must be recorded in the trust ledger account in respect 
of each payment of trust money: 

(a) the date and number of the cheque or electronic funds transfer; 

(b) the amount ordered to be paid by the cheque or the amount transferred; 

(c) in the case of a cheque, the name of the person to whom the payment is to 
be made or, in the case of a cheque made payable to an ADI, the name or 
BSB number of the ADI and the name of the person receiving the benefit 
of the payment; 

(d) in the case of an electronic funds transfer, the name and number of the 
account to which the amount was transferred and the relevant BSB 
number, the name of the person to whom the payment was made or, in the 
case of a payment to an ADI, the name or BSB number of the ADI and the 
name of the person receiving the benefit of the payment; 

(e) particulars sufficient to identify the purpose for which the payment was 
made. 

 (5) The following particulars must be recorded in the trust ledger account in respect 
of each transfer of trust money effected by a journal entry: 

(a) the date of the transfer; 

(b) the amount transferred; 

(c) the journal reference number; 

(d) the name of the other trust ledger account from which or to which the 
money was transferred; 
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(e) particulars sufficient to identify the purpose for which the payment was 
made. 

 (6) Transactions relating to trust money must be recorded in the trust ledger account:  

(a) in the order in which the transactions occur; and  

(b) within 5 working days of the day the receipt was made out, the payment 
was made or the transfer was effected, as the case requires. 

 (7) The trust ledger account balance is to be recorded in the trust ledger account after 
each receipt, payment or transfer of trust money. 

7.2.15 Reconciliation of trust records 

 (1) A law practice that maintains one or more general trust accounts must reconcile 
the trust records relating to each account. 

 (2) The trust records relating to a general trust account are to be reconciled as at the 
end of each named month by preparing: 

(a) a statement: 

(i) reconciling the general trust account balance as shown in ADI 
records with the balance of the practice's trust account cash books; 
and 

(ii) showing the date the statement was prepared; and 

(b) a statement: 

(i) reconciling the balance of the trust ledger accounts with the balance 
of the practice's trust account cash books; and 

(ii) containing a list of the practice's trust ledger accounts showing the 
name, identifying reference and balance of each and a short 
description of the matter to which each relates; and 

(iii) showing the date the statement was prepared. 

 (3) The statements must be prepared within 15 working days after the end of the 
month concerned. 

 (4) The statements must be kept by the law practice. 

7.21.6 Trust ledger account in name of law practice or legal practitioner 
associate 

 (1) A law practice must not maintain a trust ledger account in the name of the 
practice or a legal practitioner associate of the practice except as authorised by 
this rule. 

 (2) A law practice may maintain in its trust ledger: 

(a) a trust ledger account in the practice's name, but only for the purpose of 
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aggregating in the account, by transfer from other accounts in the trust 
ledger, money properly due to the practice for legal costs; and 

(b) a trust ledger account in a legal practitioner associate's name, but only in 
respect of money in which the associate has a personal and beneficial 
interest as a vendor, purchaser, lessor or lessee or in another similar 
capacity. 

7.2.17 Notification requirements regarding general trust accounts  

 (1) Within 14 days after establishing a general trust account, a law practice must give 
the Ombudsman written notice of that fact.  

 (2) A law practice:  

(a) either before, or within 14 days after, authorising or terminating the 
authority of an associate of the practice or an Australian legal practitioner:  

(i) to sign cheques drawn on a general trust account of the practice; or  

(ii) otherwise to effect, direct or give authority for the withdrawal of 
money from a general trust account of the practice; 

must give the Ombudsman written notice of that fact (including the name 
and address of the associate or practitioner and indicating, in the case of an 
associate, whether the associate is an employee of the practice); and  

(b) during July in each year, must give the Ombudsman written notice of the 
associates and Australian legal practitioners (including their names and 
addresses) who are authorised, as at 1 July in that year:  

(i) to sign cheques drawn on a general trust account of the practice; or  

(ii) otherwise to effect, direct or give authority for the withdrawal of 
money from a general trust account of the practice. 

 (3) Within 14 days after the closure of a general trust account maintained by it, a law 
practice must give the Ombudsman written notice of that fact.  

 (4) A notice under this rule given by a law practice must include particulars 
sufficient to identify the general trust accounts of the practice. 

 (5) In this rule, law practice includes a former law practice and the persons who 
were principals of a law practice immediately before the practice ceased to exist 
as a law practice or to engage in legal practice. 

7.2.18 Notification requirement regarding each general trust account  

 (1) A law practice must notify the Ombudsman of the following details in respect of 
each account that is maintained at an ADI by the law practice (or by any legal 
practitioner associate of the practice) and in which is held money entrusted to the 
law practice (or to any legal practitioner associate of the practice):  

(a) the name of the ADI, together with its BSB number; 
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(b) the name of the account, together with its account number; 

(c) the name of each person who is authorised to operate on the account; 

(d) for each amount of money so entrusted: 

(i) the name of the person for whom the money is entrusted; 

(ii) the purpose for which the money is entrusted; 

(iii) the date on which the money is deposited in the account, together 
with the manner in which it is deposited; 

(iv) the date on which the money is withdrawn from the account, 
together with the manner in which it is withdrawn. 

 (2) The matters referred to in this rule must be notified to the Ombudsman at such 
times and in such manner as the Ombudsman requires. 

7.2.19 Law practice closing down, closing office or ceasing to receive or 
hold trust money 

 (1) A law practice that holds trust money must give the Ombudsman at least 14 days' 
written notice of its intention:  

(a) to cease to exist as a law practice; 

(b) to cease to engage in legal practice; 

(c) to cease to practice in such a way as to receive trust money. 

 (2) Within 14 days of ceasing to hold trust money, a law practice that holds trust 
money must give the Ombudsman: 

(a) written notice of that fact; and 

(b) if the practice has not given a notice under subrule (1) within the previous 
28 days, a notice that complies with that subrule. 

 (3) A notice under this rule must include particulars sufficient to identify: 

(a) a law practice's general trust accounts and controlled money accounts; and 

(b) trust money controlled by the practice (or by an associate) pursuant to a 
power; and 

(c) trust money invested by the practice. 

 (4) In this rule, law practice includes a former law practice and the persons who 
were principals of the law practice immediately before the law practice ceased to 
exist as a law practice or to engage in legal practice. 

7.2.20 Trust account statements  

 (1) A law practice must give a trust account statement to each person for whom or on 
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whose behalf trust money (other than transit money) is held or controlled by the 
law practice or an associate of the practice. 

 (2) Where relevant, the law practice must also give the person a separate statement 
for:  

(a)  each trust ledger account; and 

(b) each record of controlled money movements; and  

(c) each record of dealings with the money that is the subject of a power to 
which the practice or associate is a party. 

 (3) A trust account statement is to contain particulars of: 

(a) all the information required to be kept under the Legal Profession National 
Law or these Rules in relation to the trust money included in the relevant 
ledger account or record; and 

(b) the remaining balance (if any) of the money. 

 (4) A trust account statement is to be given: 

(a) as soon as practicable after completion of the matter to which the ledger 
account or record relates; or 

(b) as soon as practicable after the person for whom or on whose behalf the 
money is held or controlled makes a reasonable request for the statement 
during the course of the matter; or 

(c) except as provided by subrule (5), as soon as practicable after 30 June in 
each year. 

 (5) The law practice is not required to give a trust account statement under subrule 
(4) in respect of a ledger account or record if at 30 June: 

(a) the ledger account or record has been open for less than 6 months; or 

(b) the balance of the ledger account or record is zero and no transaction 
affecting the account has taken place within the previous 12 months; or 

(c) a trust account statement has been furnished within the previous 12 months 
and there has been no subsequent transaction affecting the ledger account 
or record. 

 (6) The law practice must keep a copy of a trust account statement given under this 
rule. 

7.2.21 Trust account statements for commercial or government clients 

 (1) Rule 2.17 does not apply to a commercial or government client to the extent to 
which the client directs the law practice not to provide trust account statements 
under that rule. 

 (2) If the commercial or government client directs the law practice to provide trust 
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account statements on a basis different from that prescribed by rule 7.2.20, the 
law practice must provide those statements as directed, except to the extent to 
which the direction is unreasonably onerous. 

 (3) The law practice must keep a copy of a trust account statement given under this 
rule. 

7.2.22 Statements regarding receipt or holding of trust money  

 (1) The Ombudsman may, by written notice, require a law practice to give the 
Ombudsman a statement within a specified period:  

(a) specifying whether or not the practice has, during a period specified by the 
Ombudsman, received or held trust money; and 

(b) if it has received or held trust money during that period, specifying to 
which of the following categories the trust money belongs:  

(i) general trust money;  

(ii) controlled money;  

(iii) transit money;  

(iv) money subject to a power.  

 (2) A notice may be given so as to apply in respect of one or more periods (whether 
they occur annually or otherwise) and may be withdrawn or varied by a further 
notice. 

7.2.23 Register of investments 

 (1) If a law practice invests trust money for or on behalf of a client, the law practice 
must maintain a register of investments of trust money that records the following 
information in relation to each investment: 

(a) the name in which the investment is held; 

(b) the name of the person on whose behalf the investment is made; 

(c) the person's address; 

(d) particulars sufficient to identify the investment; 

(e) the amount invested; 

(f) the date the investment was made; 

(g) particulars sufficient to identify the source of the investment;  

(h) details of any documents evidencing the investment; 

(i) details of any interest received from the investment or credited directly to 
the investment;  
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(j) details of the repayment of the investment and any interest, on maturity or 
otherwise. 

 (2) This rule does not require particulars to be recorded in the register if the 
particulars are required to be recorded elsewhere by another rule. 

7.2.24 Register of powers and estates in relation to trust money 

 (1) A law practice must maintain a register of powers and estates in respect of which 
the law practice or an associate of the law practice is acting or entitled to act, 
alone or jointly with the law practice or one or more associates of the law 
practice, in relation to trust money. 

 (2) Subrule (1) does not apply where the law practice or an associate of the law 
practice is also required to act jointly with one or more persons who are not 
associates of the law practice. 

 (3) The register of powers and estates must record: 

(a) the name and address of the donor and date of each power; and 

(b) the name and date of death of the deceased in respect of each estate of 
which the law practice or associate is executor or administrator. 

7.2.25 Unclaimed money 

 (1) If a law practice holding money in a trust account cannot find the person on 
whose behalf the money is held or a person authorised to receive it, the practice 
may:  

(a) pay the money to the Treasurer for credit to the Consolidated Fund; and  

(b) give the Treasurer such information as the Treasurer requires in relation to 
the money and the person on whose behalf the money was held by the 
practice. 

 (2) If a law practice pays money to the Treasurer under subrule (1), the practice is 
relieved from any further liability in relation to the money.  

 (3) The Treasurer must pay money deposited under this rule to a person who satisfies 
the Treasurer as to his or her entitlement to the money.  

 (4) Payment of money to a person under subrule (3): 

(a) discharges the Crown and the Treasurer from any liability in relation to the 
money; and  

(b) does not discharge the person from any liability to another person who 
establishes a right to the money.  

 (5) The Treasurer may require any person to give information that the person has, or 
can obtain, about the entitlement of a person to money paid to the Treasurer 
under this rule and attempts made to locate the person.  

 (6) A person to whom a requirement is made under this rule must comply with the 
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requirement and must not, in purported compliance with the requirement, give 
information that he or she knows is false or misleading in a material particular. 

Part 3 External examinations 

7.3.1 External examiners 

 (1) For the purposes of Part 6.2 of Chapter 6 of the Legal Profession National Law, 
the Ombudsman may, in writing, designate persons (including persons employed 
or engaged by the Ombudsman) as eligible to be appointed as external examiners. 

 (2) A person who is not designated under subrule (1) is not eligible to be appointed 
as an external examiner. 

 (3) The Ombudsman may, in writing, revoke the designation of a person under 
subrule (1). 

 (4) In this Part, other than this rule, external examiner means a person eligible under 
this rule to hold appointment as an external examiner. 

7.3.2 Appointment of external examiner 

A law practice must give to the Ombudsman: 

(a) within 30 days after first receiving trust money (other than transit money) 
in this jurisdiction—written notice of the external examiner appointed by 
the practice as its external examiner; 

(b) within 7 days after an external examiner ceases to be the external examiner 
of the law practice—written notice of that fact; 

(c) within 30 days after an external examiner ceases to be the external 
examiner appointed by the practice—written notice of the successor 
external examiner appointed by the practice as its external examiner. 

7.3.3 Standard form reports by external examiners 

 (1) If the Ombudsman publishes a standard form for an external examiner's report, 
each external examiner must report in accordance with that form. 

 (2) The Ombudsman may, in writing given to an external examiner, exempt the 
examiner from the requirement to report in accordance with the standard form. 

7.3.4 Final external examination 

 (1) If a law practice: 

(a) ceases to be authorised to receive trust money or ceases to engage in legal 
practice; and 

(b) has held a trust account; 

the law practice must appoint an external examiner to examine and report on the 
trust records of the practice: 
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(c) in respect of the period since an external examination was last conducted; 
and 

(d) in respect of each period of 12 months after that period; and 

(e) any remaining period thereafter; 

during which, or any part of which, the practice held trust money.  

 (2) The law practice must give the Ombudsman a copy of each report undertaken by 
its external examiner in accordance with this rule within 60 days after the end of 
the period to which the report relates. 

Part 4 Controlled money 

7.4.1 Receipt of controlled money 

 (1) If a law practice receives controlled money, it must operate a single controlled 
money receipt system for the receipt of controlled money for all its controlled 
money accounts. 

 (2) A law practice must make out a receipt as soon as possible after receiving 
controlled money or, in relation to a direct deposit, after receiving notice or 
confirmation of the deposit from the relevant ADI. 

 (3) On request from the person from whom controlled money is received, the law 
practice must give that person a copy of the receipt. 

 (4) The receipt must be made out in duplicate, unless at the time the receipt is made 
out those particulars are recorded by a computerised accounting system in the 
register of controlled money, and must contain the following particulars: 

(a) the date the receipt is made out and, if different, the date of receipt of the 
money; 

(b) the amount of money received; 

(c) the form in which the money was received; 

(d) the name of the person from whom the money was received; 

(e) details clearly identifying the name of the person on whose behalf the 
money was received and the matter description and matter reference; 

(f) particulars sufficient to identify the purpose for which the money was 
received; 

(g) the name of and other details clearly identifying the controlled money 
account to be credited, unless the account has not been established by the 
time the receipt is made out; 

(h) the name of the law practice, or the business name under which the law 
practice engages in legal practice, and the expression "controlled money 
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receipt"; 

(i) the name of the person who made out the receipt; 

(j) the number of the receipt. 

 (5) If the controlled money account to be credited has not been established by the 
time the receipt is made out, the name of and other details clearly identifying the 
account when established must be included on the duplicate receipt (if any). 

 (6) Receipts must be consecutively numbered and issued in consecutive sequence. 

 (7) If a receipt is cancelled or not delivered, the original receipt must be kept. 

 (8) A receipt is not required to be made out for any interest or other income received 
from the investment of controlled money and credited directly to a controlled 
money account. 

7.4.2 Withdrawal of controlled money from controlled money account 

 (1) Despite any directions to the contrary, a law practice must not withdraw 
controlled money from a controlled money account otherwise than by cheque or 
electronic funds transfer. 

 (2) A withdrawal of money from a controlled money account of a law practice must 
be effected by, under the direction of or with the authority of: 

(a) an authorised principal of the law practice; or 

(b) if a principal referred to in paragraph (a) is not available: 

(i) a legal practitioner associate authorised by the law practice to effect, 
direct or give authority for this purpose; or 

(ii) an authorised Australian legal practitioner who holds an Australian 
practising certificate authorising the receipt of trust money; or 

(iii) two or more associates of the law practice jointly. 

 (3) A written record of the required particulars must be kept of each withdrawal. 

 (4) If at the time the withdrawal is made the required particulars are recorded by a 
computerised accounting system, a written record must be kept that is sufficient 
to enable the accuracy of the particulars recorded by the computerised accounting 
system to be verified. 

 (5) For the purposes of this rule, the required particulars are: 

(a) the date and number of the transaction; 

(b) the amount withdrawn; 

(c) in the case of a transfer made by electronic funds transfer—the name and 
number of the account to which the amount was transferred and the 
relevant BSB number; 
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(d) the name of the person to whom payment is to be made or, in the case of a 
payment to an ADI, the name or BSB number of the ADI and the name of 
the person receiving the benefit of the payment; 

(e) details clearly identifying the name of the person on whose behalf the 
payment was made and the matter reference; 

(f) particulars sufficient to identify the purpose for which the payment was 
made; 

 (g) the person or persons effecting, directing or authorising the 
withdrawal. 

 (6) The particulars are to be recorded in the order in which the payments are 
recorded and are to be recorded separately for each controlled money account. 

7.4.3 Register of controlled money 

 (1) A law practice that receives controlled money must maintain a register of 
controlled money consisting of the records of controlled money movements for 
the controlled money accounts of the practice. 

 (2) A separate record of controlled money movements must be maintained for each 
controlled money account. 

 (3) A record of controlled money movements for a controlled money account must 
record the following information: 

(a) the name of the person on whose behalf the controlled money is held; 

(b) the person's address; 

(c) particulars sufficient to identify the matter; 

(d) any changes to the information referred to in paragraphs (a)–(c). 

 (4) The following particulars must be recorded in a record of controlled money 
movements for a controlled money account: 

(a) the date the controlled money was received; 

(b) the number of the receipt; 

(c) the date the money was deposited in the controlled money account; 

(d) the name of and other details clearly identifying the controlled money 
account; 

(e) the amount of controlled money deposited; 

(f) details of the deposit sufficient to identify the deposit; 

(g) interest received; 

(h) details of any payments from the controlled money account, including the 
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particulars required to be recorded under these Rules. 

 (5) Subject to subrule (6), particulars of receipts and payments must be entered in the 
register as soon as practicable after the controlled money is received by the law 
practice or any payment is made. 

 (6) Interest and other income received in respect of controlled money must be 
entered in the register as soon as practicable after the law practice is notified of 
its receipt. 

 (7) The law practice must keep as part of its trust records all supporting information 
(including ADI statements and notifications of interest received) relating to 
controlled money. 

 (8) Within 15 working days after each named month, the law practice must prepare 
and keep as a permanent record a statement as at the end of the named month: 

(a) containing a list of the practice's controlled money accounts showing: 

(i) the name, number and balance of each account in the register; and 

(ii) the name of the person on whose behalf the controlled money in 
each account was held; and 

(iii) a short description of the matter to which each account relates; and 

(b) showing the date the statement was prepared. 
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Chapter 8 Legal costs 

Part 1 Preliminary 

8.1.1 Objective 

The objective of this Chapter is to provide for matters relating to legal costs.  

8.1.2 Authorising provision 

The rules in this Chapter are made under Part 4.3 of the Legal Profession 
National Law. 

Part 2 Conditional costs agreements 

8.2.1 Conditional costs agreements 

 (1) For the purposes of section 4.3.11 of the Legal Profession National Law, a 
conditional costs agreement must: 

(a) be in writing and in plain language; and 

(b) set out the circumstances that constitute the successful outcome of the 
matter to which it relates. 

 (2) A conditional costs agreement may provide for disbursements to be paid 
irrespective of the outcome of the matter. 

 (3) A conditional costs agreement must: 

(a) be signed by the client; and 

(b) include a statement that the client has been informed of the client's rights to 
seek independent legal advice before entering into the agreement; and 

(c) include a cooling-off period in accordance with section 4.3.11 of the Legal 
Profession National Law. 

 (4) Subrule (3) does not apply to a conditional costs agreement between: 

(a) law practices; or  

(b) between a law practice and a commercial or government client. 

8.2.2 Uplift fees 

A conditional costs agreement that includes an uplift fee: 

(a) must identify the basis on which the uplift fee is to be calculated; 

(b) must include an estimate of the uplift fee or, if that is not reasonably 
practical: 
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(i) a range of estimates for the uplift fee; and 

(ii) an explanation of the major variables that may affect the calculation 
of the uplift fee. 

8.2.3 Litigious matters 

If a conditional costs agreement relates to a litigious matter, the agreement must 
not provide: 

(a) for the payment of an uplift fee unless the law practice has a reasonable 
belief that a successful outcome of the matter is reasonably likely; or 

(b) an uplift fee that exceeds the amount permitted by the Legal Profession 
National Law. 

Part 3 Bills for costs 

8.3.1 How a bill for costs is to be given 

 (1) A bill for costs given by a law practice to a client must be given: 

(a) by personal delivery to the client or an agent of the client; or 

(b) by sending it by post to the client or an agent of the client: 

(i) at the usual or last known business or residential address of the 
client or an agent of the client; or 

(ii) at the address nominated to the law practice for that purpose by the 
client or an agent of the client; or 

(c) by delivery to a person: 

(i) at the usual or last known business or residential address of the 
client or an agent of the client; or 

(ii) at the address nominated to the law practice for that purpose by the 
client or an agent of the client; 

being a person who appears to be at least 16 years of age and to be 
employed at, or to reside at, that address; or 

 
(d) electronically to an electronic address given to the law practice by the 

client for that purpose.  

 (2) In this rule, agent, in relation to a person, means an agent, a law practice or an 
Australian legal practitioner who has authority to accept service of legal process 
on behalf of the person. 

8.3.2 Interest on unpaid legal costs 

 (1) For the purposes of section 4.3.24 of the Legal Profession National Law, the rate 
of interest is the rate that is equal to the Cash Rate Target as at the relevant date, 
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increased by 2 percentage points. 

 (2) In this rule: 

Cash Rate Target means the percentage (or maximum percentage) specified by 
the Reserve Bank of Australia as the Cash Rate Target. 

relevant date means the date the bill was issued by the law practice concerned. 
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Chapter 9 Professional indemnity insurance 

Part 1 Preliminary 

9.1.1 Objectives 

The objectives of this Chapter are to provide for: 

(a) requirements for complying policies of professional indemnity insurance; 

(b) inspection by the Board of professional indemnity insurance policies. 

9.1.2 Authorising provision 

The rules in this Chapter are made under Part 4.4 of the Legal Profession 
National Law. 

Part 2 Professional indemnity insurance 

9.2.1 Minimum standards for professional indemnity insurance 

 (1) This rule sets out the minimum standards for professional indemnity insurance 
for the purposes of section 4.4.3 of the Legal Profession National Law. 

 (2) Professional indemnity insurance may be underwritten on the basis of: 

(a) coverage of a law practice, including all the legal practitioner associates of 
the law practice; or 

(b) coverage of an individual Australian legal practitioner. 

 (3) Professional indemnity insurance must provide indemnity for the private legal 
practice of the insured in relation to the provision of legal services within 
Australia. 

 (4) Professional indemnity insurance must extend to civil liability incurred in 
connection with the legal services of the insured and persons engaged by the 
insured in the provision of legal services. 

 (5) Professional indemnity insurance must provide indemnity for claims actually 
made during the period of insurance that arise from the insured's law practice and 
for claims made in respect of circumstances notified during the period of 
insurance. 

 (6) Professional indemnity insurance must provide minimum coverage of $1.5 
million for each and every claim, or each and every loss, inclusive of the 
claimant's costs and defence costs. 

 (7) Professional indemnity insurance must provide indemnity for any former 
principals of, or those formerly engaged by, the insured and by any prior law 
practice of the insured. 



Chapter 9 Professional indemnity insurance 
Part 2 Professional indemnity insurance 
 

Legal Profession National Rules 44 

14 May 2010 CONSULTATION DRAFT 

 (8) Professional indemnity insurance must provide indemnity for a minimum of 
seven years for run-off liabilities in the event that the insured dies or ceases to 
exist or to provide legal services for any reason. 

 (9) In the case of a claim arising from dishonesty or fraud, professional indemnity 
insurance must not exclude indemnity of a principal of, or person engaged by, the 
insured who was not knowingly connected with any dishonesty or fraud related to 
the claim. 

 (10) Professional indemnity insurance need not but may provide indemnity to the 
extent that the subject matter of the claim entitles a claimant to claim and receive 
compensation from a fidelity fund, guarantee fund or similar cover provided 
under jurisdictional legislation. 

 (11) Professional indemnity insurance must not provide the insurer with a right to 
avoid or cancel cover because of any innocent or non-fraudulent non-disclosure 
or misrepresentation by the insured. 

 (12) Professional indemnity insurance must provide retroactive cover except for 
claims arising out of fraud or dishonesty. 

9.2.2 Notice to be given where certain legal services not covered by 
insurance 

 (1) A law practice which, or an Australian legal practitioner who, provides legal 
services outside Australia to a client based in Australia that are not covered by 
professional indemnity insurance in accordance with the Legal Profession 
National Law and these Rules must give written notice to the client of that fact. 

 (2) A notice under subrule (1) must be given before the legal services are provided. 

9.2.3 Approval by the Board of professional indemnity insurance policies 

For the purposes of section 4.4.3 of the Legal Profession National Law, the Board 
must not approve an insurer or a professional indemnity insurance policy unless 
the Board considers it appropriate to do so. 

9.2.4 Board may inspect policies 

The Board may request a law practice or an Australian legal practitioner to 
submit a legal professional indemnity insurance policy, other than a policy 
approved by the Board, to the Board for assessment as to whether the policy is a 
complying policy of professional indemnity insurance. 

9.2.5 Exemptions 

For the purposes of section 4.4.5 of the Legal Profession National Law, an 
Australian legal practitioner is exempt from the requirement to have professional 
indemnity insurance by reason only that:  

(a) the practitioner is a government lawyer or corporate lawyer who: 

(i) provides legal services only as an employee to his or her employer 
in the course of employment; and 

(ii) does not receive a fee, gain or reward other than his or her ordinary 
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remuneration as an employee; or 

 
(b) the practitioner is the holder of a statutory office under the Crown; or 

(c) the practitioner acts as parliamentary counsel under a contract of service, 
or contract for services, with the Crown; or 

(d) the practitioner holds, or seeks to hold, an Australian practising certificate 
that is subject to a condition that the holder engage in legal practice only as 
a volunteer lawyer at a community legal service. 

9.2.6 Community legal service 

A law practice that is a community legal service must have a complying policy of 
professional indemnity insurance that covers the civil liability of the community 
legal service and each person who is or has been a director, employee or 
contractor of, or a volunteer at, the community legal service in connection with 
the provision of legal services. 
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Chapter 10 Fidelity cover 

Part 1 Preliminary 

10.1.1 Objective 

The objective of this Chapter is to make provision relating to defaults of law 
practices and claims against fidelity funds. 

10.1.2 Authorising provision 

The rules in this Chapter are made under Part 4.5 of the Legal Profession 
National Law. 

Part 2 Defaults and claims 

10.2.1 Time of default 

 (1) A default is to be taken to have occurred when the act or omission giving rise to 
or constituting the default occurred. 

 (2) An omission is taken to have occurred on the day on or by which the act not 
performed ought reasonably to have been performed. 

10.2.2 Defaults to which Legal Profession National Law does not apply 

 (1) Part 4.5 of the Legal Profession National Law does not apply to a default of a law 
practice to the extent that the default occurs in relation to money or property that 
is entrusted to or held by the law practice for or in connection with: 

(a) a financial service provided by the law practice or an associate of the law 
practice in circumstances where the law practice or associate is required to 
hold an Australian financial services licence covering the provision of the 
financial service; or 

(b) a financial service provided by the law practice or an associate of the law 
practice in circumstances where the law practice or associate provides the 
service as a representative of another person who carries on a financial 
services business; or 

(c) investment purposes, whether on its own account or as an agent, unless: 

(i) the money or property was entrusted to or held by the law practice 
in the ordinary course of legal practice and primarily in connection 
with the provision of legal services to or at the direction of the 
client; and 

(ii) the investment is or is to be made in the ordinary course of legal 
practice and for the ancillary purpose of maintaining or enhancing 
the value of the money or property pending completion of the matter 
or further stages of the matter or pending payment or delivery of the 
money or property to or at the direction of the client. 
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 (2) In this rule, Australian financial services licence, authorised representative, 
financial service and financial services business have the same meanings as in 
Chapter 7 of the Corporations Act.  

10.2.3 Making a claim 

 (1) For the purposes of section 4.5.17 of the Legal Profession National Law, a claim 
against a fidelity fund is to be given to a nominated authority. 

 (2) Where necessary, a nominated authority must give a claim received by it to the 
relevant nominated authority. 

10.2.4 Claims 

 (1) The nominated authority may require a person who makes a claim: 

(a) to give further information about the claim or any dispute to which the 
claim relates; or 

(b) to verify the claim or any further information by statutory declaration. 

 (2) A claim about a default of a law practice: 

(a) may be made despite a change in the status of the law practice or the 
associate concerned after the occurrence of the default; and 

(b) is not affected by the change in status. 

 (3) In this rule: 

change in status includes: 

(a) in relation to a law practice: 

(i) a change in the directorship, membership or staffing of the law 
practice; or 

(ii) the dissolution  or winding up of the law practice; or 

(b) in relation to an associate who is an Australian legal practitioner, the fact 
that the associate has ceased to practise or to hold an Australian practising 
certificate or has died. 

10.2.5 Advertisements 

 (1) A notice under section 4.5.18 of the Legal Profession National Law must be 
published: 

(a) in a newspaper circulating generally throughout Australia; and 

(b) in a newspaper circulating generally in each jurisdiction in which the law 
practice has, or at any relevant time, had, an office; and 
 

(c) if the nominated authority has an internet site, on that site. 
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 (2) Apart from extending the period during which claims can be made, publication of 
a notice under this rule does not confer any entitlement in relation to a claim or 
the default to which it relates or provide any grounds affecting the determination 
of a claim. 

10.2.6 Notification of delay in making decision 

If the nominated authority considers that a claim is not likely to be determined 
within 12 months after the claim was made, the nominated authority must notify 
the claimant in writing to that effect and provide a brief statement of the reasons 
for the delay. 

10.2.7 Recommendations by the nominated authority to other nominated 
authorities 

If the nominated authority is acting as agent of another nominated authority in 
relation to a claim: 

(a) the nominated authority acting as agent may make recommendations about 
the decision that the other authority might make about the claim; and 

(b) the nominated authority acting as agent cannot make a decision about the 
claim; and 

(c) the other nominated authority: 

(i) may make a decision about the claim in conformity with the 
recommendations, whether with or without further consideration, 
investigation or inquiry; or 

(ii) may disregard the recommendations. 
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Chapter 11 Continuing professional development 

Part 1 Preliminary 

11.1.1 Objective 

The objective of this Chapter is to provide the minimum requirements for 
continuing professional development for Australian legal practitioners. 

11.1.2 Authorising provision 

The rules in this Chapter are made under Part 4.7.4 of the Legal Profession 
National Law. 

11.1.3 Definitions 

In this Chapter: 

CPD means continuing professional development. 

CPD activity has the meaning given by rule 11.2.1 (1). 

CPD unit has the meaning given by rule 11.2.2 (2). 

CPD year means a year beginning on 1 April. 

Part 2 CPD activity  

11.2.1 Definition of CPD activity and CPD unit 

 (1) In this Chapter: 

CPD activity means: 

(a) attendance at, or preparing or presenting material for, a seminar, workshop, 
lecture, conference, educational program or discussion group; or 

(b) completing a non-award course at a tertiary institution relevant to law or 
legal practice; or 

(c) viewing or listening to, or preparing material for, a multi-media or web-
based program or recorded material; or 

(d) publishing, or structurally editing or refereeing, an article in a legal or non-
legal publication; or 

(e) regular attendance at meetings, and participation as a member, of a 
committee of a legal professional association undertaking work of 
substantial significance to the practice of the law and which is reasonably 
likely to assist the attender's professional development; 

but does not include any other activity or private study (other than listening to or 
viewing recorded material). 

 (2) In this Chapter: 



Chapter 11 Continuing professional development 
Part 2 CPD activity 
 

Legal Profession National Rules 50 

14 May 2010 CONSULTATION DRAFT 

CPD unit means: 

(a) in relation to a CPD activity referred to in subrule (1) (a), (b) or (c), one 
hour of the activity; 

(b) in relation to a CPD activity referred to in subrule (1) (d), 1000 words of 
the article; 

(c) in relation to a CPD activity referred to in subrule (1) (e), two hours of the 
activity. 

11.2.2 Legal practitioners to undertake CPD activities 

 (1) Subject to this rule, an Australian legal practitioner must complete 10 CPD units 
of CPD activity in each CPD year: 

(a) including: 

(i) one CPD unit relating to practical legal ethics; 

(ii) one CPD unit relating to practice management and business skills; 
and 

(iii) one CPD unit relating to professional skills; and 

(b) in respect of each period of 3 years, one CPD unit relating to the 
management of the practice of law that deals predominantly with the 
following issues: 

(i) principles of equal employment opportunity; or 

(ii) the law relating to discrimination and harassment; or 

(iii) occupational health and safety law; or 

(iv) employment law. 

 (2) Each CPD activity undertaken by an Australian legal practitioner for the purposes 
of subrule (1) must be an activity: 

(a) of significant intellectual or practical content and must deal primarily with 
matters related to the practice of law; and 

(b) conducted by persons qualified by practical or academic experience in the 
subject covered; and 

(c) relevant to the Australian legal practitioner's immediate or long-term 
professional development needs. 

 (3) In calculating the 10 CPD units of CPD activity in respect of a CPD year, the 
total must not include: 

(a) more than 5 CPD units of CPD activity referred to in paragraph (b) of the 
definition of CPD activity; or 
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(b) more than 5 CPD units of CPD activity referred to in paragraph (c) of the 
definition of CPD activity; or 

(c) more than 5 CPD units of CPD activity referred to in paragraph (d) of the 
definition of CPD activity; or 

(d) more than 3 CPD units of CPD activity referred to in paragraph (e) of the 
definition of CPD activity. 

 (4) Where an Australian legal practitioner accrues CPD units in January, February or 
March of a CPD year, the practitioner may elect to assign all or any of them 
either to that CPD year or to the next CPD year. 

 (5) An Australian legal practitioner must maintain a written record of CPD units 
accrued by the practitioner in respect of each CPD year. 

 (6) In relation to an Australian legal practitioner who holds a practising certificate for 
less than a CPD year, the reference in this rule to 10 CPD units in respect of that 
year is proportionally reduced. 

11.2.3 Exemptions  

The Board may exempt an Australian legal practitioner from compliance with 
rule 11.2.2 on written application by the practitioner on the ground of: 

(a) illness or disability; or 

(b) the location of the practitioner's legal practice; or 

(c) the absence of the practitioner from legal practice; or 

(d) hardship or other special circumstances. 

11.2.4 Board to monitor compliance 

 (1) The Board may, by written notice, require an Australian legal practitioner to give 
it information about the practitioner's compliance with his or her CPD 
obligations.  

 (2) An Australian legal practitioner must comply with a requirement under subrule 
(1) within 14 days after receiving the notice. 

11.2.5 Certificate of compliance with this Chapter on application for 
renewal of practising certificate 

An Australian legal practitioner who makes an application for renewal of a 
practising certificate must certify that he or she has completed 10 CPD units in 
respect of the CPD year preceding the year to which the application relates.  

11.2.6 Non-compliance may be remedied 

 (1) If: 

(a) an Australian legal practitioner has not certified that he or she has 
completed 10 CPD units in respect of a year; or 
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(b) the Board is not satisfied that an Australian legal practitioner has complied 
with these Rules; 

the Board may give notice in writing to the Australian legal practitioner requiring 
the practitioner to submit a plan to the Board within 21 days setting out the steps 
that the practitioner proposes to take to remedy the non-compliance. 

 (2) If the holder of an Australian practising certificate to whom notice is given under 
this rule does not comply with the notice within 30 days after the giving of the 
notice, the Board may: 

(a) refuse to renew an Australian practising certificate; or 

(b) suspend the holder's Australian practising certificate; or 

(c) make a complaint to the Ombudsman under Part 5.2 of the Legal 
Profession National Law. 

 



Chapter 12 External intervention 
Part 1 Preliminary 
 

Legal Profession National Rules 53 

14 May 2010 CONSULTATION DRAFT 

 

Chapter 12 External intervention 

Part 1 Preliminary 

12.1.1 Objective 

The objective of Chapter is to make provision relating to: 

(a) notices of appointment of external interveners; 

(b) the fees, costs and expenses of external interveners; 

(c) reporting by external interveners. 

12.1.2 Authorising provision 

The rules in this Chapter are made under Parts 6.3 and 6.6 of the Legal 
Profession National Law. 

Part 2 Appointment of supervisors 

12.2.1 Appointment of supervisor of trust money 

 (1) The instrument of appointment under section 6.3.1 of the Legal Profession 
National Law of a supervisor of trust money of a law practice must: 

(a) identify the law practice and the supervisor of trust money of the law 
practice; and 

(b) indicate that the external intervention is by way of appointment of a 
supervisor of trust money of the law practice; and 

(c) specify the term of the appointment; and 

(d) specify any conditions imposed by the Ombudsman when the appointment 
is made; and 

(e) specify any fees payable by way of remuneration to the supervisor of trust 
money of the law practice specifically for carrying out his or her duties in 
relation to the external intervention; and 

Note. Paragraph (e) is intended to exclude remuneration payable generally, 
eg as an employee of the Ombudsman. 

(g) provide for the legal costs and the expenses that may be incurred by the 
supervisor of trust money of the law practice in relation to the external 
intervention. 

 (2) The instrument of appointment may specify any reporting requirements to be 
observed by the supervisor of trust money of a law practice. 
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12.2.2 Notice of appointment 

 (1) As soon as possible after an appointment under section 6.3.1 of the Legal 
Profession National Law of a supervisor of trust money of a law practice is made, 
the Ombudsman must serve a notice of the appointment on: 

(a) the law practice; and 

(b) any other person authorised to operate any trust account of the law 
practice; and 

(c) any external examiner appointed to examine the law practice's trust 
records; and 

(d) the ADI with which any trust account of the law practice is maintained; 
and 

(e) any person whom the Ombudsman reasonably believes should be served 
with the notice. 

 (2) The notice must: 

(a) identify the law practice and the supervisor of trust money of the law 
practice; and 

(b) indicate that the external intervention is by way of appointment of a 
supervisor of trust money of the law practice; and 

(c) specify the term of the appointment; and 

(d) specify any reporting requirements to be observed by the supervisor of 
trust money of the law practice; and 

(e) specify any conditions imposed by the Ombudsman when the appointment 
is made; and 

(f) include a statement that the law practice may appeal against the 
appointment of the supervisor of trust money of the law practice under the 
Legal Profession National Law.  

Part 3 Appointment of managers 

12.3.1 Appointment of manager 

 (1) The instrument of appointment under section 6.4.1 of the Legal Profession 
National Law of a manager of a law practice must: 

(a) identify the law practice and the manager; and 

(b) indicate that the external intervention is by way of appointment of a 
manager; and 

(c) specify the term of the appointment; and 
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(d) specify any conditions imposed by the Ombudsman when the appointment 
is made; and 

(e) specify any fees payable by way of remuneration to the manager 
specifically for carrying out his or her duties in relation to the external 
intervention; and 

Note. Paragraph (e) is intended to exclude remuneration payable generally, 
eg as an employee of the Ombudsman. 

(f) provide for the legal costs and the expenses that may be incurred by the 
manager in relation to the external intervention. 

 (2) The instrument of appointment may specify any reporting requirements to be 
observed by the manager. 

12.3.2 Notice of appointment 

 (1) As soon as possible after an appointment under section 6.4.1 of a manager for a 
law practice is made, the Ombudsman must serve a notice of the appointment on: 

(a) the law practice; and 

(b) any other person authorised to operate any trust account of the law 
practice; and 

(c) any external examiner appointed to examine the law practice's trust 
records; and 

(d) the ADI with which any trust account of the law practice is maintained; 
and 

(e) any person whom the Ombudsman reasonably believes should be served 
with the notice. 

 (2) The notice must: 

(a) identify the law practice and the manager; and 

(b) indicate that the external intervention is by way of appointment of a 
manager; and 

(c) specify the term of the appointment; and 

(d) specify any reporting requirements to be observed by the manager; and 

(e) specify any conditions imposed by the Ombudsman when the appointment 
is made; and 

(f) include a statement that the law practice may appeal against the 
appointment of the manager under the Legal Profession National Law. 
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Part 4 Appointment of receivers 

12.4.1 Appointment of receiver 

 (1) The instrument of appointment under section 6.5.1 of the Legal Profession 
National Law of a person as a receiver for a law practice must: 

(a) identify the law practice and the receiver; and 

(b) indicate that the external intervention is by way of appointment of a 
receiver; and 

(c) specify any conditions imposed by the Supreme Court when the 
appointment is made; and 

(d) specify any fees payable by way of remuneration to the receiver 
specifically for carrying out his or her duties in relation to the external 
intervention; and 

Note. Paragraph (d) is intended to exclude remuneration payable generally, 
eg as an employee of the Ombudsman. 

(e) provide for the legal costs and the expenses that may be incurred by the 
receiver in relation to the external intervention. 

 (2) The instrument of appointment may: 

(a) specify the term (if any) of the appointment; and 

(b) specify any reporting requirements to be observed by the receiver. 

12.4.2 Notice of appointment 

 (1) As soon as possible after an appointment of a receiver for a law practice is made, 
the Ombudsman must serve a notice of the appointment on: 

(a) the law practice; and 

(b) any other person authorised to operate any trust account of the law 
practice; and 

(c) any external examiner appointed to examine the law practice's trust 
records; and 

(d) the ADI with which any trust account of the practice is maintained; and 

(e) any person whom the Supreme Court directs should be served with the 
notice; and 

(f) any person whom the Ombudsman reasonably believes should be served 
with the notice. 

 (2) The notice must: 

(a) identify the law practice and the receiver; and 
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(b) indicate that the external intervention is by way of appointment of a 
receiver; and 

(c) specify the term (if any) of the appointment; and 

(d) indicate the extent to which the receiver has the powers of a manager for 
the law practice; and 

(e) specify any reporting requirements to be observed by the receiver; and 

(f) specify any conditions imposed by the Supreme Court when the 
appointment is made; and 

(g) include a statement that the law practice may appeal against the 
appointment of the receiver under the Legal Profession National Law. 

Part 5 General 

12.5.1 Fees, legal costs and expenses 

 (1) An external intervener is entitled to be paid, in accordance with the instrument of 
appointment: 

(a) fees by way of remuneration; and 

(b) the legal costs and the expenses incurred in relation to the external 
intervention. 

 (2) An account of the external intervener for fees, costs and expenses may, on the 
application of the Ombudsman, be taxed or assessed. 

 (3) The fees, costs and expenses are payable by and recoverable from the law 
practice. 

 (4) Fees, costs and expenses not paid to the external intervener by the law practice 
are payable from the relevant Fidelity Fund or, if the law of the jurisdiction 
otherwise provides, in accordance with that law. 

 (5) The Ombudsman may recover any unpaid fees, costs and expenses from the law 
practice. 

 (6) Fees, costs and expenses paid by or recovered from the law practice after they 
have been paid from a Fidelity Fund or in accordance with a jurisdiction's law are 
to be paid into that Fund or refunded in accordance with that law. 

12.5.2 Reports by external intervener 

 (1) An external intervener must provide written reports in accordance with any 
reporting requirements as specified in the instrument of appointment. 

 (2) If the instrument of appointment does not specify any reporting requirements, an 
external intervener must provide— 

(a) written reports as required from time to time by the Ombudsman; and 



Chapter 12 External intervention 
Part 5 General 
 

Legal Profession National Rules 58 

14 May 2010 CONSULTATION DRAFT 

(b) a written report to the Ombudsman at the termination of the appointment. 

 (3) An external intervener must also keep the Ombudsman informed of the progress 
of the external intervention, including providing reports about any significant 
events occurring or state of affairs existing in connection with the intervention or 
with any of the matters to which the intervention relates. 

 (4) Nothing in this rule affects any other reporting obligations that may exist in 
respect of the law practice concerned. 

12.5.3 Report to Ombudsman on disciplinary matters 

 (1) This rule applies where an external intervener becomes aware of any matter in 
the course of an external intervention that the external intervener thinks may be 
unsatisfactory professional conduct or professional misconduct on the part of an 
Australian legal practitioner or Australian-registered foreign lawyer. 

 (2) If this rule applies, the external intervener must (unless the matter is or has 
already been the subject of a complaint) refer the matter to the Ombudsman to 
consider whether disciplinary action should be taken against an Australian legal 
practitioner or Australian-registered foreign lawyer. 
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Chapter 13 Australian Legal Profession Register 

Part 1 Preliminary 

13.1.1 Objective 

The objective of this Chapter is to make provision relating to the Australian 
Legal Profession Register.  

13.1.2 Authorising provision 

The rules in this Chapter are made under Part 9.2 of the Legal Profession 
National Law. 

13.1.3 Definition 

In this Chapter, Register means the Australian Legal Profession Register. 

Part 2 Details to be included in the Register 

13.2.1 Details of disciplinary orders 

Details of disciplinary orders made under Chapter 5 of the Legal Profession 
National Law against a lawyer must be included in the Register. 

13.2.2 Entities to furnish details of certain matter 

 (1) For the purposes of section 9.2.1 of the Legal Profession National Law, the 
Ombudsman must give to the Board: 

(a) information about each order made in relation to a lawyer under section 
5.4.5 or 5.4.9 of the Legal Profession National Law as soon as practicable 
after the order is made; and 

(b) information about the quashing or overturning of a disciplinary order as 
soon as practicable after the order is quashed or overturned. 

 (2) For the purposes of section 9.2.1 of the Legal Profession National Law, a local 
representative of the Board must give the Board information about: 

(a) the grant or renewal of an Australian practising certificate as soon as 
practicable after the issue or renewal; 

(b) the variation, suspension or cancellation of an Australian practising 
certificate as soon as practicable after the variation, suspension or 
cancellation. 

 (3) The information given to the Board under this rule must include such details as 
are reasonably required for the purpose of maintaining the Register. 

13.2.3 Certain details not to be included in publicly available version of 
Register 

For the purposes of section 9.2.2 of the Legal Profession National Law, the 
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following details relating to a person must not be included in the publicly 
available version of the Register: 

(a) the residential address of the person; 

(b) any information that may indicate that the person has a mental or physical 
illness or an infirmity or injury. 
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Schedules 

Schedule 1  Synopsis of areas of knowledge 

[To reflect the LACC Synopsis of Areas of Knowledge] 

 

 
Schedule 2 List of tertiary academic courses recognised 
by the Board 

[To reflect existing recognised academic courses] 
 
 

Schedule 3 Competency standards for entry level lawyers 
[To reflect the LACC Competency Standards for Entry Level Lawyers] 

 
 

Schedule 4 List of courses of study recognised by the 
Board 

[To reflect existing recognised practical legal training courses] 
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Legal Profession National Rules – Solicitors’ Rules 2010 

 

 

PREFACE 
 

1.1 These Rules were developed by the Law Council of Australia and are made pursuant to Part 9.1 

of Chapter 9 the Legal Profession National Law. They may be cited as the Legal Profession National 

Rules - Solicitors’ Rules 2010. These Rules commence on (date). 

 

1.2 These Rules apply to all solicitors within Australia, including Australian-registered foreign  

lawyers acting in the manner of a solicitor. 
 
 

PURPOSE AND EFFECT OF THE RULES 

2.1 The purpose of these Rules is to assist solicitors to act ethically and in accordance with the 

principles of professional conduct established by the common law and these Rules. 

2.2 A breach of these Rules is capable of constituting unsatisfactory professional conduct or 

professional misconduct, and may give rise to disciplinary action by the relevant regulatory 

authority, but cannot be enforced by a third party.   

2.3 In considering whether a solicitor has engaged in unsatisfactory professional conduct or 

professional misconduct, the rules apply notwithstanding any inconsistency with the common 

law. 

 

 

FUNDAMENTAL DUTIES OF SOLICITORS 
 

Paramount duty to the Court and the administration of justice  
 

3.1 A solicitor’s duty to the Court and the administration of justice is paramount and prevails to the 

 extent of inconsistency with any other duty. 

 

Other fundamental ethical duties 
 

4.1 A solicitor must also: 

4.1.1 act in the best interests of a client in any matter on which they represent the client; 

4.1.2 be honest and courteous in all dealings with clients, other solicitors, and third parties; 

4.1.3 deliver legal services competently, diligently and as promptly as reasonably possible; 

4.1.4 avoid any compromise to their integrity and professional independence; and, 

4.1.5 comply with these Rules and the law. 
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Dishonest and disreputable conduct 
 

5.1 A solicitor must not engage in conduct, in the course of practice or otherwise, which 

demonstrates that the solicitor is not a fit and proper person to practice law, or which is likely to 

a material degree to: 

5.1.1 be prejudicial to, or diminish the public confidence, in the administration of justice; or 

5.1.2 bring the profession into disrepute. 

 

Undertakings 
 

6.1 A solicitor who has given an undertaking to another solicitor, must honour that undertaking and 

ensure the timely and effective performance of the undertaking, unless released by the recipient 

or by a court of competent jurisdiction. 

6.2 A solicitor must not seek from another solicitor, or that solicitor’s employee, associate, or agent, 

undertakings in respect of a matter, that would require the co-operation of a third party who is 

not party to the undertaking. 

6.3 A solicitor who has given an undertaking to a third party in the course of providing legal 

services to a client and for the purposes of the client’s business, must honour the undertaking, 

strictly in accordance with its terms, and within the time promised (if any) or within reasonable 

time, unless released by the recipient or by a court of competent jurisdiction. 

 

RELATIONS WITH CLIENTS 
 

Communication of advice  
 

7.1 A solicitor must provide clear and timely advice to assist a client to understand relevant legal 

issues and to make informed choices about action to be taken throughout all stages of a matter, 

consistent with the terms of the engagement. 

 

Client instructions 
 

8.1 A solicitor must follow a client’s lawful, proper and competent instructions. 

 

Confidentiality 
 

9.1 A solicitor must not disclose any information which is confidential to a client and acquired by 

the solicitor during the client’s engagement to any person who is not: 

9.1.1 a solicitor who is a partner, proprietor, director, or employee of the solicitor’s law 

practice; or 

9.1.2 a barrister or an employee of, or person otherwise engaged by, the solicitor’s law 

practice or by an associated entity for the purposes of delivering or administering legal 

services in relation to the client,  

EXCEPT as permitted in Rule 9.2. 
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9.2 A solicitor may disclose confidential client information if: 

9.2.1 the client expressly or impliedly authorises disclosure; 

9.2.2 the solicitor is permitted or is compelled by law to disclose;  

9.2.3 the solicitor discloses the information in a confidential setting, for the sole purpose of 

obtaining advice in connection with the first solicitor’s legal or ethical obligations;  

9.2.4 the solicitor discloses the information for the sole purpose of avoiding the probable 

commission of a serious offence under the criminal law; 

9.2.5 the solicitor discloses the information for the purpose of preventing imminent serious 

physical harm to the client or to another person; or,  

9.2.6 the information is disclosed to the insurer of the solicitor, law practice or associated 

entity. 

 

Conflicts concerning former clients 
 

10.1 A solicitor and law practice must avoid conflicts between the duties owed to current and former 

clients, except as permitted by Rule 10.2.   

10.2 A solicitor or law practice who or which is in possession of confidential information of a former 

client where that information might reasonably be concluded to be material to the matter of 

another client and detrimental to the interests of the former client if disclosed, must not act for 

the current client in that matter UNLESS: 

10.2.1 the former client has given informed written consent to the solicitor or law practice so 

acting; or,  

10.2.2 an effective information barrier has been established. 

 

Conflict of duties concerning current clients 
 

11.1 A solicitor and a law practice must avoid conflicts between the duties owed to two or more 

current clients, except where permitted by this Rule. 

11.2 If a solicitor or a law practice seeks to act for two or more clients in the same or related matters 

where the clients’ interests are adverse and there is a conflict or potential conflict of the duties to 

act in the best interests of each client, the solicitor or law practice must not act, except where 

permitted by Rule 11.3. 

11.3 Where a solicitor or law practice seeks to act in the circumstances specified in Rule 11.2, the 

solicitor may, subject always to each solicitor discharging their duty to act in the best interests of 

their client, only act if each client: 

11.3.1 is aware that the solicitor or law practice is also acting for another client; and, 

11.3.2 has given informed consent to the solicitor or law practice so acting. 

11.3.3 For the purposes of Rule 11.3.2, where a client engages a law practice on a non-

exclusive basis then that client is taken to have given the informed consent required by 

Rule 11.3.2 

11.4 In addition to the requirements of Rule 11.3, where a solicitor or law practice is in possession of 

confidential information of a client (the first client) which might reasonably be concluded to be 
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material to another client’s current matter and detrimental to the interests of the first client if 

disclosed, there is a conflict of duties and the solicitor and the solicitor’s law practice must not 

act for the other client, except as permitted by Rule 11.5 or 11.6. 

11.5 A solicitor may act where there is a conflict of duties arising from the possession of confidential 

information, where each client has given informed consent to the solicitor acting for another 

client. 

11.6 A law practice (and the solicitors concerned) may act where there is a conflict of duties arising 

from the possession of confidential information where an effective information barrier has been 

established. 

11.7 If a solicitor or a law practice acts for more than one client in a matter and, during the course of 

the conduct of that matter, an actual conflict arises between the duties owed to two or more of 

those clients, the solicitor or law practice may only continue to act for one of the clients (or a 

group of clients between whom there is no conflict) provided that the duty of confidentiality to 

other client(s) is not put at risk and the parties have given informed consent. 

 

Conflict concerning a solicitor’s own interests 
 

12.1 A solicitor must not act for a client where there is a conflict between the duty to serve the best 

interests of a client and the interests of the solicitor or an associate of the solicitor, except as 

permitted by this Rule. 

12.2 A solicitor must not exercise any undue influence intended to dispose the client to benefit the 

solicitor in excess of the solicitor’s fair remuneration for legal services provided to the client. 

12.3 A solicitor must not borrow any money, nor assist an associate to borrow money, from:  

12.3.1 a client of the solicitor or of the solicitor’s law practice; or  

12.3.2 a former client of the solicitor or of the solicitor’s law practice who has indicated a 

continuing reliance upon the advice of the solicitor or of the solicitor’s law practice in 

relation to the investment of money; 

UNLESS the client is:  

(i) an Authorised Deposit-taking Institution; 

(ii) a trustee company; 

(iii) a society; 

(iv) the responsible entity of a managed investment scheme registered under 

chapter 5C of the Corporations Act or a custodian for such a scheme; 

(v) an associate of the solicitor and the solicitor is able to discharge the onus of 

proving that a full written disclosure was made to the client and that the 

client’s interests are protected in the circumstances, whether by legal 

representation or otherwise; or 

(vi) the employer of the solicitor. 

12.4 A solicitor will not have breached this rule merely by: 

12.4.1 Drawing a Will appointing the solicitor or an associate of the solicitor as executor, 

provided the solicitor informs the client in writing before the client signs the Will – 
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(i) of any entitlement of the solicitor, or the solicitor’s law practice or associate, 

to claim executor’s commission; 

(ii) of the inclusion in the Will of any provision entitling the solicitor, or the 

solicitor’s law practice or associate, to charge legal costs in relation to the 

administration of the estate; and 

(iii) if the solicitor or the solicitor’s law practice or associate has an entitlement to 

claim commission, that the client could appoint as executor a person who 

might make no claim for executor’s commission. 

12.4.2 Drawing a Will or other instrument under which the solicitor (or the solicitor’s law 

practice or associate) will or may receive a substantial benefit other than any proper 

entitlement to executor’s commission and proper fees, provided the person instructing 

the solicitor is either – 

(i) a member of the solicitor’s immediate family; or 

(ii) a solicitor, or a member of the immediate family of a solicitor, who is a 

partner, employer, or employee, of the solicitor. 

12.4.3 Receiving a financial benefit from a third party in relation to any dealing where the 

solicitor represents a client, or from another service provider to whom a client has been 

referred by the solicitor, provided that the solicitor advises the client – 

(i) that a commission or benefit may be payable to the solicitor in respect of the 

dealing or referral; and  

(ii) that the client may refuse any referral; and 

(iii) the client has given informed consent. 

12.4.4 Acting for a client in any dealing in which a financial benefit may be payable to a third 

party for referring the client, provided that the solicitor has first disclosed the payment 

to the client. 

 

Completion or termination of engagement  
 

13.1 A solicitor with designated responsibility for a client’s matter must ensure completion of the 

legal services for that matter UNLESS: 

13.1.1 the client has otherwise agreed; 

13.1.2 the law practice is discharged from the engagement by the client; 

13.1.3 the law practice terminates the engagement for just cause and on reasonable notice; or, 

13.1.4 the engagement comes to an end by operation of law. 

13.2 Where a client is required to stand trial for a serious criminal offence, the client’s failure to make 

satisfactory arrangements for the payment of costs will not normally justify termination of the 

engagement UNLESS the solicitor or law practice has -  

13.2.1 served written notice on the client of the solicitor’s intention, a reasonable time before 

the date appointed for commencement of the trial or the commencement of the sittings 

of the court in which the trial is listed, providing the client at least seven (7) days to 

make satisfactory arrangements for payment of the solicitor’s costs; and 
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13.2.2 given appropriate notice to the registrar of the court in which the trial is listed to 

commence. 

13.3 Where a client is legally assisted and the grant of aid is withdrawn or otherwise terminated, a 

solicitor or law practice may terminate the engagement by giving reasonable notice in writing to 

the client, such that the client has a reasonable opportunity to make other satisfactory 

arrangements for payment of costs which would be incurred if the engagement continued. 

 

Client documents  
 

14.1 A solicitor with designated responsibility for a client’s matter, must ensure that, upon 

completion or termination of the law practice’s engagement, 

14.1.1 the client or former client; or 

14.1.2 another person authorised by the client or former client is given any client documents,  

(or if they are electronic documents copies of those document),  as soon as reasonably 

possible when requested to do so by the client, unless there is an effective lien. 

14.2 A solicitor or solicitor’s law practice may destroy or dispose of client documents after a period 

of 7 years has elapsed since the completion or termination of the engagement, except where 

there are client instructions or legislation to the contrary. 

 

Lien over essential documents 
 

15.1 Notwithstanding Rule 14, when a solicitor claims to exercise a lien for unpaid legal costs over a 

client’s documents which are essential to the client’s defence or prosecution of current 

proceedings:   

15.1.1  if another solicitor is acting for the client, the first solicitor must surrender the 

documents to the second solicitor:  

(i) if the second solicitor undertakes to hold the documents subject to the lien 

and with reasonable security for the unpaid costs; or  

(ii) if the first solicitor agrees to the second solicitor agreeing to pay, or entering 

into an agreement with the client to procure payment of, the first solicitor’s 

costs upon completion of the relevant proceedings. 

15.1.2 Alternatively, the first solicitor, upon receiving satisfactory security for the unpaid 

costs, must deliver the documents to the client. 

 

Charging for document storage 
 

16.1 A solicitor must not charge: 

16.1.1 for the storage of documents, files or other property on behalf of clients or former 

clients of the solicitor or law practice (or predecessors in practice); or 

16.1.2 for retrieval from storage of those documents, files or other property;  

UNLESS the client or former client has agreed in writing to such charge being made. 
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ADVOCACY AND LITIGATION 
 

Independence – avoidance of personal bias  
 

17.1 A solicitor representing a client in a matter that is before the court must not act as the mere 

mouthpiece of the client or of the instructing solicitor (if any) and must exercise forensic 

judgments called for during the case independently, after appropriate consideration of the 

client’s and instructing solicitor’s wishes. 

17.2 A solicitor will not have breached the solicitor's duty to the client, and will not have failed to 

give appropriate consideration to the client's or the instructing solicitor's wishes, simply by 

choosing, contrary to those wishes, to exercise the forensic judgments called for during the case 

so as to: 

17.2.1 confine any hearing to those issues which the solicitor believes to be the real issues; 

17.2.2 present the client's case as quickly and simply as may be consistent with its robust 

advancement; or 

17.2.3 inform the court of any persuasive authority against the client's case. 

17.3 A solicitor must not make submissions or express views to a Court on any material evidence or 

material issue in the case, in terms which convey, or appear to convey, the solicitor's personal 

opinion on the merits of that evidence or issue, except where otherwise required by law or a 

Court. 

17.4 A solicitor must not become the surety for the client's bail. 

 

Formality before the Court  
 

18.1 A solicitor must not, in the presence of any of the parties or solicitors, deal with a court, or deal 

with any solicitor appearing before the court, on terms of informal personal familiarity which 

may reasonably give the appearance that the solicitor has special favour with the court. 

 

Frankness in court 
 

19.1 A solicitor must not knowingly or recklessly mislead the court. 

19.2 A solicitor must correct a misleading statement as soon as possible after the solicitor becomes 

aware that the statement was misleading.  

19.3 A solicitor will not have made a misleading statement to a court simply by failing to correct an 

error in a statement made to the court by the opponent or any other person. 

19.4 A solicitor seeking any interlocutory relief in an ex parte application must disclose to the court 

all factual and legal matters which: 

19.4.1 are within the solicitor’s knowledge; 

19.4.2 are not protected by legal professional privilege; and 

19.4.3 the solicitor has reasonable grounds to believe would support an argument against 

granting the relief or limiting its terms adversely to the client. 
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19.5 A solicitor who has knowledge of matters which are within Rule 19.4.3 must:  

19.5.1 seek instructions for the waiver of legal professional privilege, if the matters are 

protected by that privilege, so as to permit the solicitor to disclose those matters under 

Rule 19.4 ; and 

19.5.2 if the client does not waive the privilege as sought by the solicitor: 

(i) must inform the client of the client's responsibility to authorise such 

disclosure and the possible consequences of not doing so; and 

(ii) must inform the court that the solicitor cannot assure the court that all matters 

which should be disclosed have been disclosed to the court. 

19.6 A solicitor must, at the appropriate time in the hearing of the case and if the court has not yet 

been so informed, inform the court of: 

19.6.1 any binding authority; 

19.6.2 where there is no binding authority, any other authority decided by an Australian 

appellate court; 

19.6.3 any authority on the same or materially similar legislation as that in question in the 

case, including any authority decided at first instance in the Federal Court or a 

Supreme Court, which has not been disapproved; or 

19.6.4 any applicable legislation,  

which the solicitor has reasonable grounds to believe to be directly in point, against the client's 

case 

19.7 A solicitor need not inform the court of matters within Rule 19.6  at a time when the opponent 

tells the court that the opponent's whole case will be withdrawn or the opponent will consent to 

final judgment in favour of the client, unless the appropriate time for the solicitor to have 

informed the court of such matters in the ordinary course has already arrived or passed. 

19.8 A solicitor who becomes aware of matters within Rule 19.6 after judgment or decision has been 

reserved and while it remains pending, whether the authority or legislation came into existence 

before or after argument, must inform the court of that matter by: 

19.8.1 a letter to the court, copied to the opponent, and limited to the relevant reference unless 

the opponent has consented beforehand to further material in the letter; or 

19.8.2 requesting the court to relist the case for further argument on a convenient date, after 

first notifying the opponent of the intended request and consulting the opponent as to 

the convenient date for further argument.  

19.9 A solicitor need not inform the court of any matter otherwise within Rule 19.8 which would 

have rendered admissible any evidence tendered by the prosecution which the court has ruled 

inadmissible without calling on the defence. 

19.10 A solicitor will not have made a misleading statement to a court simply by failing to disclose 

facts known to the solicitor concerning the client's character or past, when the solicitor makes 

other statements concerning those matters to the court, and those statements are not themselves 

misleading. 

19.11 A solicitor who knows or suspects that the prosecution is unaware of the client's previous 

conviction must not ask a prosecution witness whether there are previous convictions, in the 

hope of a negative answer. 
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19.12 A solicitor must inform the court of any misapprehension by the court as to the 
effect of an order which the court is making, as soon as the solicitor becomes aware 
of the misapprehension. 

 

Delinquent or guilty clients 
 

20.1 A solicitor whose client informs the solicitor, before judgment or decision that the client has lied 

in a material particular to the court or has procured another person to lie to the court or has 

falsified or procured another person to falsify in any way a document which has been tendered 

must:  

20.1.1 advise the client that the court should be informed of the lie or falsification and request 

authority so to inform the court; 

20.1.2 refuse to take any further part in the case unless the client authorises the solicitor to 

inform the court of the lie or falsification: 

20.1.3 promptly inform the court of the lie or falsification upon the client authorising the 

solicitor to do so; but 

20.1.4 not otherwise inform the court of the lie or falsification. 

20.2 A solicitor whose client in criminal proceedings confesses guilt to the solicitor but maintains a 

plea of not guilty: 

20.2.1  may cease to act, if there is enough time for another solicitor to take over the case 

properly before the hearing, and the client does not insist on the solicitor continuing to 

appear for the client; 

20.2.2 in cases where the solicitor continues to act for the client: 

(i) must not falsely suggest that some other person committed the offence 

charged; 

(ii) must not set up an affirmative case inconsistent with the confession; 

(iii) may argue that the evidence as a whole does not prove that the client is guilty 

of the offence charged; 

(iv) may argue that for some reason of law the client is not guilty of the offence 

charged; or 

(v) may argue that for any other reason not prohibited by (i) and (ii) the client 

should not be convicted of the offence charged. 

20.2.3 must not continue to act if the client insists on giving evidence denying guilt or requires 

the making of a statement asserting the client’s innocence.  

20.3 A solicitor whose client informs the solicitor that the client intends to disobey a court's order 

must: 

20.3.1 advise the client against that course and warn the client of its dangers; 

20.3.2 not advise the client how to carry out or conceal that course; 

20.3.3 not inform the court or the opponent of the client's intention unless: 

(i) the client has authorised the solicitor to do so beforehand; or 
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(ii) the solicitor believes on reasonable grounds that the client's conduct 

constitutes a threat to any person's safety. 

 

Responsible use of court process and privilege 
 

21.1 A solicitor must take care to ensure that decisions by the solicitor (or on the solicitor's advice) to 

invoke the coercive powers of a court or to make allegations or suggestions under privilege 

against any person: 

21.1.1 are reasonably justified by the material then available to the solicitor; 

21.1.2 are appropriate for the robust advancement of the client's case on its merits; 

21.1.3 are not made principally in order to harass or embarrass the person; and 

21.1.4 are not made principally in order to gain some collateral advantage for the client or the 

solicitor or the instructing solicitor (if any) out of court. 

21.2 A solicitor must not draw or settle any court document alleging criminality, fraud or other 

serious misconduct unless the solicitor believes on reasonable grounds that: 

21.2.1 factual material already available to the solicitor provides a proper basis for the 

allegation; 

21.2.2 the evidence by which the allegation is made will be admissible in the case; and 

21.2.3 the client wishes the allegation to be made, after having been advised of the 

seriousness of the allegation and of the possible consequences for the client and the 

case if it is not made out. 

21.3 A solicitor must not open as a fact any allegation which the solicitor does not then believe on 

reasonable grounds will be capable of support by the evidence which will be available to support 

the client's case. 

21.4 A solicitor must not cross-examine so as to suggest criminality, fraud or other serious 

misconduct on the part of any person unless: 

21.4.1 the solicitor believes on reasonable grounds that the material already available to the 

solicitor provides a proper basis for the suggestion; and 

21.4.2 in cross-examination going to credit alone, the solicitor believes on reasonable grounds 

that affirmative answers to the suggestion would diminish the witness's credibility. 

21.5 A solicitor may regard the opinion of an instructing solicitor that material exists which appears 

to support a suggestion or allegation to which Rules 21.1, 21.2, 21.3 and 21.4 applies as a 

reasonable ground for holding the belief required by those Rules, except in the case of a closing 

address or submission on the evidence. 

21.6 A solicitor must make reasonable enquiries to the extent which is practicable before the solicitor 

can have reasonable grounds for holding the belief required by Rules 21.1, 21.2, 21.3 and 21.4, 

unless the solicitor has received and accepted an opinion from the instructing solicitor within 

Rule 21.5. 

21.7 A solicitor must not suggest criminality, fraud or other serious misconduct against any person in 

the course of the solicitor's address on the evidence unless the solicitor believes on reasonable 

grounds that the evidence in the case provides a proper basis for the suggestion. 

21.8 A solicitor who has instructions which justify submissions for the client in mitigation of the 
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client's criminality and which involve allegations of serious misconduct against any other person 

not able to answer the allegations in the case must seek to avoid disclosing the other person's 

identity directly or indirectly unless the solicitor believes on reasonable grounds that such 

disclosure is necessary for the robust defence of the client. 

21.9 In proceedings in which an allegation of sexual assault, indecent assault or the commission of an 

act of indecency is made and in which the alleged victim gives evidence: 

21.9.1 a solicitor must not ask that witness a question or pursue a line of questioning of that 

witness which tends: 

(i) to mislead or confuse the witness; or 

(ii) to be unduly annoying, harassing, intimidating, offensive, oppressive, 

humiliating or repetitive; and 

21.9.2 a solicitor must take into account any particular vulnerability of the witness in the 

manner and tone of the questions that the solicitor asks. 

 

Communication with opponents 
 

22.1 A solicitor must not knowingly make a false statement to the opponent in relation to the case 

(including its compromise). 

22.2 A solicitor must take all necessary steps to correct any false statement unknowingly made by the 

solicitor to the opponent as soon as possible after the solicitor becomes aware that the statement 

was false. 

22.3 A solicitor does not make a false statement to the opponent simply by failing to correct an error 

on any matter stated to the solicitor by the opponent. 

22.4 A solicitor must not confer or deal directly with the party opposed to the solicitor’s client in 

relation to the case for which the solicitor is instructed, where that party is not represented by a 

solicitor for the case, unless: 

22.4.1 the party is not being indemnified by an insurance company which is actively engaged 

in contesting the proceedings; or 

22.4.2 the party is being indemnified by an insurance company which is actively engaged in 

contesting the proceedings and the solicitor: 

(i) has no reasonable grounds to believe that any statements made by the party to 

the solicitor may harm the party's interests under the insurance policy; or 

(ii) has reasonable grounds for the belief referred to in (a) but has clearly 

informed the party beforehand of that possibility; or 

22.4.3 the party, being indemnified by an insurance company which is actively engaged in 

contesting the proceedings, is personally represented but not in the case and the 

solicitor: 

(i) has notified the party's representative of the solicitor's intention to do so; and 

(ii) has allowed enough time for the party to be advised by the party's 

representative. 

22.5 A solicitor must not, outside an ex parte application or a hearing of which the opponent has had 

proper notice, communicate in the opponent's absence with the court concerning any matter of 
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substance in connection with current proceedings unless:  

22.5.1 the court has first communicated with the solicitor in such a way as to require the 

solicitor to respond to the court; or  

22.5.2 the opponent has consented beforehand to the solicitor communicating with the court 

in a specific manner notified to the opponent by the solicitor 

22.6 A solicitor must promptly tell the opponent what passes between the solicitor and a court in a 

communication referred to in Rule 22.6. 

22.7 A solicitor must not raise any matter with a court in connection with current proceedings on any 

occasion to which the opponent has consented under Rule 22.6.2, other than the matters 

specifically notified by the solicitor to the opponent when seeking the opponent's consent. 

 

Opposition access to witnesses 
 

23.1 A solicitor must not take any step to prevent or discourage a prospective witness or a witness 

from conferring with the opponent or being interviewed by or on behalf of any person involved 

in the proceedings.  

23.2 A solicitor will not have breached Rule 23.1 simply by telling a prospective witness or a witness 

that the witness need not agree to confer or to be interviewed or by advising about relevant 

obligations of confidentiality. 

 

Integrity of evidence – influencing evidence 
 

24.1 A solicitor must not advise or suggest to a witness that false evidence should be given. 

24.2 A solicitor must not suggest or condone another person suggesting in any way to any 

prospective witness (including a party or the client) the content of any particular evidence which 

the witness should give at any stage in the proceedings. 

24.3 A solicitor will not have breached Rules 24.1 or 24.2 by: 

24.3.1 expressing a general admonition to tell the truth; 

24.3.2 questioning and testing in conference the version of evidence to be given by a 

prospective witness; or 

24.3.3 drawing the witness's attention to inconsistencies or other difficulties with the 

evidence, but must not coach or encourage the witness to give evidence different from 

the evidence which the witness believes to be true. 

 

Integrity of evidence – two witnesses together 
 

25.1 A solicitor must not confer with, or condone another solicitor conferring with, more than one lay 

witness (including a party or client) at the same time, about any issue: 

25.1.1 as to which there are reasonable grounds for the solicitor to believe it may be 

contentious at a hearing; or 

25.1.2 which could be affected by, or may affect, evidence to be given by any of those 

witnesses, unless the solicitor believes on reasonable grounds that special 

circumstances require such a conference. 
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25.2 A solicitor will not have breached Rule 25.1 by conferring with, or condoning another solicitor 

conferring with, more than one client about undertakings to a court, admissions or concessions 

of fact, amendments of pleadings or compromise. 

 

Communication with witnesses under cross-examination 
 

26.1 A solicitor must not confer with any witness (including a party or client) called by the solicitor 

on any matter related to the proceedings while that witness remains under cross-examination, 

unless: 

26.1.1 the cross-examiner has consented beforehand to the solicitor doing so; or 

26.1.2 the solicitor: 

(i) believes on reasonable grounds that special circumstances (including the 

need for instructions on a proposed compromise) require such a conference; 

(ii) has, if possible, informed the cross-examiner beforehand of the solicitor's 

intention to do so; and 

(iii) otherwise does inform the cross-examiner as soon as possible of the solicitor 

having done so. 

 

Solicitor as material witness in client’s case 
 

27.1 In a case in which it is known, or becomes apparent, that a solicitor will be required to give 

evidence centrally material to the determination of contested issues before the court: 

27.1.1 a solicitor may not appear for the client in the hearing;  

27.1.2 the solicitors’ associate, or a law practice of which the solicitor is a member, may act 

for the client: 

 PROVIDED 

(i) exceptional circumstances apply in the solicitor’s reasonable opinion; and 

(ii) the client, having been given an opportunity to obtain independent legal 

advice concerning the issue, consents. 

 

Public comment during current proceedings 
 

28.1 A solicitor must not publish or take steps towards the publication of any material concerning 

current proceedings which may prejudice a fair trial or the administration of justice. 

 

Prosecutor’s duties 
 

29.1 A prosecutor must fairly assist the court to arrive at the truth, must seek impartially to have the 

whole of the relevant evidence placed intelligibly before the court, and must seek to assist the 

court with adequate submissions of law to enable the law properly to be applied to the facts.  

29.2 A prosecutor must not press the prosecution's case for a conviction beyond a full and firm 

presentation of that case. 
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29.3 A prosecutor must not, by language or other conduct, seek to inflame or bias the court against 

the accused. 

29.4 A prosecutor must not argue any proposition of fact or law which the prosecutor does not 

believe on reasonable grounds to be capable of contributing to a finding of guilt and also to carry 

weight. 

29.5 A prosecutor must disclose to the opponent as soon as practicable all material (including the 

names of and means of finding prospective witnesses in connection with such material) available 

to the prosecutor or of which the prosecutor becomes aware which could constitute evidence 

relevant to the guilt or innocence of the accused, unless: 

29.5.1 such disclosure, or full disclosure, would seriously threaten the integrity of the 

administration of justice in those proceedings or the safety of any person; and 

29.5.2 the prosecutor believes on reasonable grounds that such a threat could not be avoided 

by confining such disclosure, or full disclosure, to the opponent being a solicitor, on 

appropriate conditions which may include an undertaking by the opponent not to 

disclose certain material to the opponent's client or any other person. 

29.6 A prosecutor who has decided not to disclose material to the opponent under Rule 29.5 must 

consider whether: 

29.6.1 the defence of the accused could suffer by reason of such nondisclosure; 

29.6.2 the charge against the accused to which such material is relevant should be withdrawn; 

or 

29.6.3 the accused should be faced only with a lesser charge to which such material would not 

be so relevant. 

29.7 A prosecutor must call as part of the prosecution's case all witnesses: 

29.7.1 whose testimony is admissible and necessary for the presentation of the whole picture; 

29.7.2 whose testimony provides reasonable grounds for the prosecutor to believe that it could 

provide admissible evidence relevant to any matter in issue; 

29.7.3 whose testimony or statements were used in the course of any committal proceedings; 

or 

29.7.4 from whom statements have been obtained in the preparation or conduct of the 

prosecution's case,  

 UNLESS: 

(i) the opponent consents to the prosecutor not calling a particular witness; 

(ii) the only matter with respect to which the particular witness can give 

admissible evidence has been dealt with by an admission on behalf of the 

accused; or 

(iii) the prosecutor believes on reasonable grounds that the administration of 

justice in the case would be harmed by calling a particular witness or 

particular witnesses to establish a particular point already adequately 

established by another witness or other witnesses,  

 PROVIDED THAT: 
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(iv) the prosecutor is not obliged to call evidence from a particular witness, who 

would otherwise fall within Rules 29.7.1- 29.7.4, if the prosecutor believes 

on reasonable grounds that the testimony of that witness is plainly unreliable. 

(v) the prosecutor must inform the opponent as soon as practicable of the identity 

of any witness whom the prosecutor intends not to call on any ground within 

(ii) and (iii) together with the grounds on which the prosecutor has reached 

that decision. 

29.8 A prosecutor who has reasonable grounds to believe that certain material available to the 

prosecution may have been unlawfully or improperly obtained must promptly: 

29.8.1 inform the opponent if the prosecutor intends to use the material; 

29.8.2 make available to the opponent a copy of the material if it is in documentary form; and 

29.8.3 inform the opponent of the grounds for believing that such material was unlawfully or 

improperly obtained. 

29.9 A prosecutor must not confer with or interview any of the accused except in the presence of the 

accused's legal representative. 

29.10 A prosecutor must not inform the court or the opponent that the prosecution has evidence 

supporting an aspect of its case unless the prosecutor believes on reasonable grounds that such 

evidence will be available from material already available to the prosecutor. 

29.11 A prosecutor who has informed the court of matters within Rule 29.10, and who has later learnt 

that such evidence will not be available, must immediately inform the opponent of that fact and 

must inform the court of it when next the case is before the court. 

29.12 A prosecutor must not seek to persuade the court to impose a vindictive sentence or a sentence 

of a particular magnitude, but: 

29.12.1 must correct any error made by the opponent in address on sentence; 

29.12.2 must inform the court of any relevant authority or legislation bearing on the 

appropriate sentence; 

29.12.3 must assist the court to avoid appellable error on the issue of sentence; 

29.12.4 may submit that a custodial or non-custodial sentence is appropriate; and 

29.12.5 may inform the court of an appropriate range of severity of penalty, including a period 

of imprisonment, by reference to relevant appellate authority. 

 

 

RELATIONS WITH OTHER SOLICITORS 
 

Another solicitor’s error 
 

30.1 A solicitor must not take unfair advantage of another solicitor’s obvious error, if to do so would 

obtain for a client a benefit which has no supportable foundation in law or fact. 

 

Inadvertent disclosure  
 

31.1 A solicitor to whom material known or reasonably suspected to be confidential is disclosed by 
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another solicitor, and who is aware that the disclosure was inadvertent must not use the material 

and must: 

31.1.1 return, destroy or delete the material (as appropriate) immediately upon becoming 

aware that disclosure was inadvertent; and, 

31.1.2 notify the other solicitor of the disclosure and the steps taken to prevent inappropriate 

misuse of the material.  

31.2 A solicitor who reads part or all of the confidential material before becoming aware of its 

confidential status must: 

31.2.1 notify the opposing solicitor immediately, and 

31.2.2 not read any more of the material. 

31.3 If a solicitor is instructed by a client to read confidential material received in error, the solicitor 

must refuse to do so.  

 

Unfounded allegations 
 

32.1 A solicitor must not make an allegation against another Australian legal practitioner of 

unsatisfactory professional conduct or professional misconduct unless the allegation is made 

bona fide and the solicitor believes on reasonable grounds that available material by which the 

allegation could be supported provides a proper basis for it. 

 

Communication with another solicitor’s client 
 

33.1 A solicitor must not deal directly with the client or clients of another practitioner unless: 

33.1.1 the other practitioner has previously consented; 

33.1.2 the solicitor believes on reasonable grounds that: 

(i) the circumstances are so urgent as to require the solicitor to do so; and 

(ii) the dealing would not be unfair to the opponent's client;  

33.1.3 the substance of the dealing is solely to enquire whether the other party or parties to a 

matter are represented and, if so, by whom; or 

33.1.4 there is notice of the solicitor’s intention to communicate with the other party or 

parties, but the other practitioner has failed, after a reasonable time, to reply and there 

is a reasonable basis for proceeding with contact. 
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RELATIONS WITH THIRD PARTIES 
 

Dealing with third parties 
 

34.1 A solicitor must not in any action or communication associated with representing a client: 

34.1.1 make any statement which grossly exceeds the legitimate assertion of the rights or 

entitlements of the solicitor’s client, and which is calculated to mislead or intimidate 

the other person;  

34.1.2 threaten the institution of criminal or disciplinary proceedings against the other person 

if a civil liability to the solicitor’s client is not satisfied; or 

34.1.3 use tactics that go beyond legitimate advocacy and which are primarily designed to 

embarrass or frustrate a third person. 

34.2 In the conduct or promotion of a practitioner's practice, the practitioner must not seek 

instructions for the provision of legal services in a manner likely to oppress or harass a person 

who, by reason of some recent trauma or injury, or other circumstances, is, or might reasonably 

be expected to be, at a significant disadvantage in dealing with the practitioner at the time when 

the instructions are sought.  

 

Contracting with third parties 
 

35.1 If a solicitor instructs a third party on behalf of the client, and the solicitor is not intending to 

accept personal liability for payment of the third party’s fees, the solicitor must advise the third 

party in advance.  

 

 

LAW PRACTICE MANAGEMENT 
 

Advertising  
 

36.1 A solicitor or principal of a law practice must ensure that any advertising, marketing, or 

promotion in connection with the solicitor or law practice is not: 

36.1.1 false; 

36.1.2 misleading or deceptive or likely to mislead or deceive; 

36.1.3 offensive; or 

36.1.4 prohibited by law. 

36.2 A solicitor must not convey a false impression of specialist expertise and must not advertise or 

authorise advertising in a manner that uses the words ―accredited specialist‖ or a derivative of 

those words (including post-nominals), unless the solicitor is an accredited specialist under a 

Scheme operated by the relevant professional body. 



 

 

Legal Profession National Law – Solicitors’ Rules 2010 18 

CONSULTATION DRAFT 

 

Supervision of legal services 
 

37.1 A solicitor with designated responsibility for a matter must exercise reasonable supervision over 

solicitors and all other employees engaged in the provision of the legal services for that matter.  

 

Returning judicial officers  
 

38.1 A solicitor who is a former judicial officer must not appear in: 

(i) any Court if the solicitor has been a member thereof or presided therein; or 

(ii) any Court from which appeals to any Court of which the solicitor was formerly a 

member may be made or brought 

 for a period of two years after ceasing to hold that office unless permitted by the relevant 

professional body.  

 

Sharing premises 
 

39.1 Where a solicitor or law practice shares an office with any other entity or business engaged in 

another calling, and a client is receiving services concurrently from both the law practice and the 

other entity, the solicitor, or law practice (as the case requires) must take all reasonable steps to 

ensure that the client is clearly informed about the nature and the terms of the services being 

provided to the client by the law practice, including (if applicable) that the services provided by 

the other entity are not operated by the law practice. 

 

Sharing receipts 
 

40.1 A solicitor must not, in relation to the conduct of the solicitor’s practice, or the delivery of legal 

services, share, or enter into any arrangement for the sharing of, the receipts arising from the 

provision of legal services by the solicitor, with: 

40.1.1 any disqualified person; or 

40.1.2 any person convicted of an indictable offence that involved dishonest conduct, whether 

or not a conviction was recorded. 

 

Mortgage financing and managed investments 
 

41.1 A solicitor must not conduct a managed investment scheme or engage in mortgage financing as 

part of their law practice, except under a scheme administered by the relevant professional body 

 

Anti-discrimination and harassment 
 

42.1 An Australian legal practitioner must not in the course of practice, engage in conduct which 

constitutes: 

42.1.1 discrimination; or  

42.1.2 sexual harassment; or  
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42.1.3 workplace bullying. 

 

Dealing with the regulatory authority 
 

43.1 Subject only to his or her duty to the client, a solicitor must be open and frank in his or her 

dealings with a regulatory authority. 

43.2 A solicitor  must respond within a reasonable time and in an event within 14 days (or such 

extended time as the regulatory authority may allow) to any requirement of the regulatory 

authority for comments or information in relation to the solicitor’s conduct or professional 

behaviour in the course of the regulatory authority investigating conduct which may be 

unsatisfactory professional conduct or professional misconduct and in doing so the solicitor  

must furnish in writing a full and accurate account of his or her conduct in relation to the matter. 
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GLOSSARY OF TERMS  

"associate" in reference to a practitioner means 

(a)  a partner, employee, or agent of the practitioner or of the practitioner's firm; 

(b) a corporation or partnership in which the practitioner has a material beneficial interest; 

(c) in the case of a solicitor corporation, a director of the corporation or of a subsidiary of the 

corporation; 

(d) a member of the practitioner's immediate family; or 

(e) a member of the immediate family of a partner of the practitioner's firm or of the immediate 

family of a director of a solicitor corporation or a subsidiary of the corporation. 

―associated entity” an entity that is not part of the law practice but which provides legal or administrative 

services to a law practice, including but not limited to: 

(a) a service trust or company; or 

(b) a partnerships of law practices operating under the same trading name or a name which 

includes all or part of the trading name of the law practice.   

―Australian-registered foreign lawyer” has the same meaning as set out in legal profession legislation 

"case" means 

(a) the court proceedings for which the practitioner is engaged; or 

(b) the dispute in which the practitioner is advising. 

"client" with respect to the practitioner or the practitioner's firm means a person (not an instructing 

practitioner) for whom the practitioner is engaged to provide legal services for a matter. 

“client documents” means documents to which a client is entitled. Documents to which the client is 

entitled may vary from case to case as a matter of law, but will generally include – 

(a) documents prepared by a practitioner for the client, or predominantly for the purposes of the 

client or the client’s matter;  

(b) documents received by a practitioner from a third party for or on behalf of the client or 

intended for the use or information of the client, for the purposes of the client’s matter; and, 

(c) the client’s own documents. 

"compromise" includes any form of settlement of a case, whether pursuant to a formal offer under the 

rules or procedure of a court, or otherwise. 

“Corporations Act” means the Corporations Act 2001 (Cth) 

"costs" includes disbursements. 

"court" means 

(a) any body described as such; 

(b) any tribunal exercising judicial, or quasi-judicial, functions; 

(c) a professional disciplinary tribunal; 

(d) an industrial tribunal; 

(e) an administrative tribunal; 
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(f) an investigation or inquiry established or conducted under statute or by a Parliament; 

(g) a Royal Commission; 

(h) an arbitration or mediation or any other form of dispute resolution. 

"current proceedings" means proceedings which have not been determined, including proceedings in 

which there is still the real possibility of an appeal or other challenge to a decision being filed, heard or 

decided. 

“discrimination” means discrimination that is unlawful under the applicable state, territory or federal 

anti- discrimination or human rights legislation. 

"disqualified person" means any of the following persons whether the thing that has happened to the 

person happened before or after the commencement of this definition:  

(a)  a person whose name has (whether or not at his or her own request) been removed from an 

Australian roll and who has not subsequently been admitted or re-admitted to the legal 

profession under legal professional legislation or a corresponding law, or  

(b) a person whose Australian practising certificate has been suspended or cancelled under legal 

professional legislation or a corresponding law and who, because of the cancellation, is not 

an Australian legal practitioner or in relation to whom that suspension has not finished, or  

(c) a person who has been refused a renewal of an Australian practising certificate under legal 

professional legislation or a corresponding law, and to whom an Australian  practising 

certificate has not been granted at a later time, or  

(d)  a person who is the subject of an order under legal professional legislation or a 

corresponding law prohibiting a law practice from employing or paying the person in 

 connection with the relevant practice, or  

(e) a person who is the subject of an order under legal professional legislation or a 

corresponding law prohibiting an Australian legal practitioner from being a partner of 

 the person in a business that includes the practitioner’s practice, or  

(f)  a person who is the subject of any order under legal professional legislation or 

corresponding law, disqualifying them from managing an incorporated legal practice or from 

engaging in partnerships with certain partners who are not Australian legal practitioners.  

"engagement" means the appointment of the practitioner or of the practitioner's firm to provide legal 

services for a matter. 

“employee”, of an entity, means a person who is employed or under a contract of service or contract for 

services in or by the entity whether or not— 

(a) the person works full-time, part-time, or on a temporary or casual basis; or 

(b) the person is a law clerk or article clerk. 

“employer” In relation to a corporate practitioner means a person or body (not being another practitioner 

or a law practice) who or which employs the practitioner whether or not the person or body pays or 

contributes to the practitioner’s salary. 

"firm" in relation to a practitioner means: 

(a) a partnership of which the practitioner is a partner; or 

(b) a practitioner, partnership or corporation which employs the practitioner. 
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"forensic judgments" means a decision of the practitioner made in the course of a case, but does not 

include a decision as to: 

(a) the commencement of proceedings; 

(b) the joinder of parties; 

(c) admissions or concessions of fact; 

(d) amendments of pleadings; 

(e) undertakings to a court; 

(f) a plea in criminal proceedings, but does include advice given to assist the client or the 

instructing practitioner to make such decisions. 

“former client” for the purposes of rule 10.1, may include a person or entity that has previously 

instructed: 

(a) the practitioner; 

(b) the practitioner’s current law practice; 

(c) the practitioner’s former law practice, while the practitioner was at the former law practice; 

(d) the former law practice of a partner, director or employee of the practitioner, while the 

partner, director or employee was at the former law practice; 

or, has provided confidential information to a practitioner, notwithstanding that the practitioner was not 

formally retained and did not render an account. 

"immediate family" means the spouse (which expression may include a de facto spouse or partner of the 

same sex), or a child, grandchild, sibling, parent or grandparent of a practitioner. 

"instructing solicitor" means a solicitor or firm who engages another practitioner to provide legal 

services for a client for a matter. 

"insurance company" includes any entity, whether statutory or otherwise, which indemnifies persons 

against civil claims. 

“law practice” means: 

(a) an Australian legal practitioner who is a sole practitioner; or 

(b) a law firm; or 

(c) a multi-disciplinary partnership; or 

(d) an incorporated legal practice. 

“legal costs” means amounts that a person has been or may be charged by, or is or may become liable to 

pay to, a law practice for the provision of legal services including disbursements but not including 

interest. 

“legal profession legislation” means a law of a State or Territory that regulates legal practice and the 

provision of legal services.  

“legal services” means work done, or business transacted, in the ordinary course of legal practice. 

"matter" means any legal service the subject of an engagement or required to be provided by the 

practitioner or the practitioner's firm to fulfil an engagement and includes services provided for: 

(a) a case; 



 

 

Legal Profession National Law – Solicitors’ Rules 2010 23 

CONSULTATION DRAFT 

(b) a dealing between parties that may affect, create or be related to a right, entitlement or 

interest in property of any kind; or 

(c) advice on the law. 

“managed investment scheme” has the same meaning as in the Corporations Act. 

―mortgage financing” means facilitating a loan secured or intended to be secured by mortgage by –  

(a) acting as an intermediary to match a prospective lender and borrower; or 

(b) arranging the loan; or 

(c) receiving or dealing with payments under the loan 

but does not include: 

(d) providing legal advice, or preparing an instrument, for the loan; or 

(e) merely referring a person to a prospective lender or borrower, without contacting the 

prospective lender or borrower on that person’s behalf; or facilitating a loan between family 

members; or 

(f) facilitating a loan secured by mortgage: 

(i) of which an Australian legal practitioner is the beneficial owner; or 

(ii) held by an Australian legal practitioner or a corporation in his, her or its capacity as 

the trustee of any will or settlement, or which will be so held once executed or 

transferred. 

“multi-disciplinary partnership” has the meaning given in the legal profession legislation 

“opponent” means: 

(a) the practitioner appearing for a party opposed to the client of the practitioner in question; or 

(b) that party, if the party is unrepresented. 

“order‖ includes a judgment, decision or determination. 

“party‖ includes each one of the persons or corporations who or which is jointly a party to any matter 

“practitioner” means a person or corporation entitled to practise the profession of the law. 

“principal” means a practitioner who is the holder of a principal practicing certificate, within the 

meaning of the Act 

“professional misconduct” includes: 

(a) unsatisfactory professional conduct of an Australian legal practitioner, where the conduct 

involves a substantial or consistent failure to reach or maintain a reasonable standard of 

competence and diligence; and 

(b) conduct of an Australian legal practitioner whether occurring in connection with the practice 

of law or occurring otherwise than in connection with the practice of law that would, if 

established, justify a finding that the practitioner is not a fit and proper person to engage in 

legal practice. 

"prosecutor" means a practitioner who appears for the complainant or Crown in criminal proceedings. 

“regulatory authority” means an entity identified in a  legal profession statute which has responsibility 

for regulating the activities of solicitors in that jurisdiction.  

―serious criminal offence‖ means an offence that is – 



 

 

Legal Profession National Law – Solicitors’ Rules 2010 24 

CONSULTATION DRAFT 

(a) an indictable offence against a law of the Commonwealth or any jurisdiction (whether or not the 

offence is or may be dealt with summarily); or 

(b) an offence against the law of another jurisdiction that would be an indictable offence against a 

law of this jurisdiction (whether or not the offence could be dealt with summarily if committed in this 

jurisdiction); or   

(d) an offence against the law of a foreign country that would be an indictable offence against a 

law of the Commonwealth or this jurisdiction if committed in this jurisdiction (whether or 

not the offence could be dealt with summarily if committed in this jurisdiction). 

―sexual harassment‖ means harassment that is unlawful under the applicable state, territory or federal 

anti-discrimination or human rights legislation. 

“solicitor” means: 

(a) a local legal practitioner who holds a current local practicing certificate to practise as a solicitor 

and barrister [or as a solicitor, or as a barrister and solicitor]; or 

(b) an interstate legal practitioner who holds a current interstate practising certificate that does not 

restrict the practitioner to engage in legal practice only as or in the manner of a barrister. 

“solicitor with designated responsibility” means the solicitor ultimately responsible for a client’s matter 

or the solicitor responsible for supervising the solicitor that has carriage of a client’s matter. 

“substantial benefit” means a benefit which has a substantial value relative to the financial resources and 

assets of the person intending to bestow the benefit. 

“trustee company” is as defined in relevant jurisdictional legislation: the Trustee Companies Act 1964 

(NSW),  the Trustee Companies Act 1968 (Qld), the Trustee Companies Act 1984 (Vic), the Trustee 

Companies Act 1988 (SA), the Trustee Companies Act 1953 (Tas)l the Trustee Companies Act 1987 

(WA) and the Trustee Companies Act 1947 (ACT). 

“unsatisfactory professional conduct” includes conduct of an Australian legal practitioner occurring in 

connection with the practice of law that falls short of the standard of competence and diligence that a 

member of the public is entitled to expect of a reasonably competent Australian legal practitioner. 

“workplace bullying” means bullying that is unlawful under the applicable state or territory anti 

discrimination or human rights legislation.  If no such legislative definition exists, it is conduct within the 

definition relied upon by the Australian Human Rights Commission to mean workplace bullying. In 

general terms it includes the repeated less favourable treatment of a person by another or others in the 

workplace, which may be considered unreasonable and inappropriate workplace practice.  It includes 

behaviour that could be expected to intimidate, offend, degrade or humiliate. 
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Legal Profession National Law  

Legal Profession National Rules – Barristers’ Rules 2010 

 

 

PREFACE 
 

1. These Rules were developed by the Australian Bar Association and are made pursuant to Part 9.1 

of Chapter 9 the Legal Profession National Law. They may be cited as the Legal Profession 

National Rules - Barristers‟ Rules 2010. These Rules commence on (date). 

 

2. The general purpose of these Rules is to provide the requirements for practice as a barrister and 

the rules and standards of conduct applicable to barristers which are appropriate in the interests of 

the administration of justice and in particular to provide common and enforceable rules and 

standards which require them: 

(a) to be completely independent in conduct and in professional standing as sole 

practitioners; 

(b) to act only as consultants instructed by solicitors and other approved persons (save where 

instructions can be properly dispensed with); and 

(c) to acknowledge a public obligation based on the paramount need for access to justice to 

act for any client in cases within their field of practice. 

 

3. These Rules are in 2 parts as follows: 

Part A being those Rules which apply throughout Australia to all barristers; 

Part B being those rules which apply in this State to all barristers when practicing in this State. 

 

 

PART A – NATIONAL RULES 
 

INTRODUCTION  
 

Objects 
 

4. The object of these rules is to ensure that all barristers: 

(a)  act in accordance with the general principles of professional conduct; 

(b)  act independently; 

(c)  recognise and discharge their obligations in relation to the administration of justice; and 

(d)  provide services of the highest standard unaffected by personal interest. 
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Principles 
 

5. These Rules are made in the belief that: 

(a) barristers owe their paramount duty to the administration of justice; 

(b)  barristers must maintain high standards of professional conduct; 

(c)  barristers as specialist advocates in the administration of justice, must act honestly, fairly, 

skilfully and with competence and diligence; 

(d)  barristers owe duties to the courts, to their clients and to their barrister and solicitor 

colleagues; 

(e)  barristers should exercise their forensic judgments and give their advice independently 

and for the proper administration of justice, notwithstanding any contrary desires of their 

clients; and 

(f)  the provision of advocates for those who need legal representation is better secured if 

there is a Bar whose members: 

(i)  must accept briefs to appear regardless of their personal beliefs; 

(ii)  must not refuse briefs to appear except on proper professional grounds; and 

(iii)  compete as specialist advocates with each other and with other legal practitioners 

as widely and as often as practicable. 

  

 

Interpretation 
 

6. These Rules should be construed to promote the objects and principles expressed in this 

Introduction. 

 

7. General provisions of these Rules should not be read or applied in a limited way by reason of any 

particular or illustrative provisions. 

 

8. Headings in these Rules shall be read as part of these Rules, but shall not be used so as to read or 

apply any of the Rules in a more limited way than would have been so if the headings were not 

part of the Rules. 

 

Application of rules 
 

9. Except as otherwise provided these Rules apply to: 

(a) a barrister who engages in legal practice in this jurisdiction, except to the extent that the 

conduct of the barrister in relation to practice in another jurisdiction is regulated by 

Barristers‟ Rules applicable in that other jurisdiction; 

(b)  a barrister who has notified the Board in accordance with section 3.3.5 of the National 

Law that a jurisdiction other this jurisdiction is the jurisdiction in which he or she 

reasonably expects will be his or principle place of legal practice, in relation to practice in 

this jurisdiction, including work, wherever performed, in relation to such practice; and 

(c) a barrister who is employed by the Crown or who holds a statutory office save that he or 

she is exempt from rules 15-24 and 95-106 while acting pursuant to that employment or 

office.  
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10. These Rules are not intended to be a complete or detailed code of conduct for barristers. Other 

standards for, requirements of and sanctions on the conduct of barristers are found in the inherent 

disciplinary jurisdiction of the Supreme Court, the Legal National Law Act (year) and in the 

general law (including the law relating to contempt of court). 

 

Waiver of Rules 
 

11. The Bar Council shall either before or after the event have the power to waive the duty imposed 

on a barrister to comply with the provisions of these Rules in such circumstances and to such 

extent as the Bar Council may think fit and either conditionally or unconditionally.   

 

 

ADVOCACY RULES  
 

General  
 

12. A barrister must have regard to Rule 2 and must not engage in conduct which is:  

(a) dishonest or otherwise discreditable to a barrister; 

(b) prejudicial to the administration of justice; or 

(c) likely to diminish public confidence in the legal profession or the administration of 

justice or otherwise bring the legal profession into disrepute.  

 

13. A barrister must not engage in another vocation which: 

(a)  is liable to adversely affect the reputation of the legal profession or the barrister‟s own 

reputation; 

(b)  is likely to impair or conflict with the barrister‟s duties to clients; or 

(c)  prejudices a barrister‟s ability to attend properly to the interests of the barrister‟s  clients. 

 

14. A barrister may not use or permit the use of the professional qualification as a barrister for the 

advancement of any other occupation or activity in which he or she is directly or indirectly 

engaged, or for private advantage, save where that use is usual or reasonable in the circumstances. 

 

The Work of a Barrister 
 

15. Barristers‟ work consists of: 

(a) appearing as an advocate; 

(b) preparing to appear as an advocate; 

(c) negotiating for  a client with an opponent to compromise a case; 

(d) representing a client in a mediation or arbitration or other method of alternative dispute 

resolution; 

(e) giving legal advice; 

 (f)  preparing or advising on documents to be used by  a client or by others in relation to  

the client‟s case or other affairs; 

(g)  carrying out work properly incidental to the kinds of work referred to in (a)-(f); and 
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(h)  such other work as is from time to time commonly carried out by barristers.  

 

16. A barrister must be a sole practitioner, and must not: 

(a) practise in partnership with any person; 

(b) practise as the employer of any legal practitioner who acts as a legal practitioner in the 

course of that employment;  

(c) practise as the employee of any person; 

(d) be a legal practitioner director of an incorporated legal practice; or 

(e) be a member of a multi-disciplinary partnership. 

 

17. A barrister must not, subject to rules 18 and 19, 

(a). act as a person‟s general agent or attorney in that person‟s business or dealings with others; 

(b). (conduct correspondence in the barrister‟s name on behalf of any person otherwise than  

with the opponent; 

(c). place herself or himself at risk of becoming a witness, by investigating facts for the purposes 

of appearing as an advocate or giving legal advice, otherwise than by - 

(i)      conferring with the client, the instructing solicitor, prospective witnesses or 

experts; 

(ii)     examining documents provided by the instructing solicitor or the client, as the 

case may be, or produced to the court; 

(iii)    viewing a place or things by arrangement with the instructing solicitor or the 

client; or 

(iv)    library research; 

(d). act as a person‟s only representative in dealings with any court, otherwise that when actually 

appearing as an advocate; 

(e). be the address for service of any document or accept service of any document; 

(f). serve any process of any court; 

(g). conduct the conveyance of any property for any other person; 

(h). administer any trust estate or fund for any other person; 

(i). obtain probate or letters of administration for any other person; 

(j). incorporate companies or provide shelf companies for any other person; 

(k). prepare or lodge returns for any other person, unless the barrister is registered or accredited 

to do so under the applicable taxation legislation; or 

(l). hold, invest or disburse any fund for any other person. 

 

18. A barrister will not have breached Rule 17 by doing any of the matters referred to in that Rule, 

without fee and as a private person not as a barrister or legal practitioner. 

 

19. A barrister will not have breached Rule 17(a), (h) or (l) if the barrister becomes such an agent, is 

appointed so to act or becomes responsible for such funds as a private person and not as a barrister 

or legal practitioner. 
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20. A barrister who is asked by any person to do work or engage in conduct which is not 

barristers‟ work, or which appears likely to require work to be done which is not barristers‟ 

work, must promptly inform that person: 

(a) of the effect of Rules 15, 16 and 17 as they relevantly apply in the circumstances; and 

(b) that, if it be the case, solicitors are capable of providing those services to that person. 

 

 

Cab-rank principle 
 

21. A barrister must accept a brief from a solicitor to appear before a court in a field in which the 

barrister practises or professes to practise if: 

(a) the brief is within the barrister‟s capacity, skill and experience; 

(b) the barrister would be available to work as a barrister when the brief would require the 

barrister to appear or to prepare, and the barrister is not already committed to other 

professional or personal engagements which may, as a real possibility, prevent the barrister 

from being able to advance a client‟s interests to the best of the barrister‟s skill and 

diligence; 

(c) the fee offered on the brief is acceptable to the barrister; and 

(d) the barrister is not obliged or permitted to refuse the brief under Rules 95, 97 to 99. 

 

22. A barrister must not set the level of an acceptable fee, for the purposes of Rule 21(c), higher than 

the barrister would otherwise set if the barrister were willing to accept the brief, with the intent 

that the solicitor may be deterred from continuing to offer the brief to the barrister. 

 

23. A barrister must not require that any other particular legal practitioner be instructed or briefed so 

as in any way to impose that requirement as a condition of the barrister accepting any brief or 

instructions. 

 

24. A barrister must not make or have any arrangement with any person in connection with any 

aspect of the barrister‟s practice which imposes any obligation on the barrister of such a kind as 

may prevent the barrister from: 

(a) accepting any brief to appear for reasons other than those provided by the 

exceptions to the cab-rank principle in Rules 95 and 97-99; or 

(b) competing with any other legal practitioner for the work offered by any brief for reasons 

other than those referred to in Rules 95 and 97-99. 

 

 

Duty to the Court  
 

25. A barrister has an overriding duty to the Court to act with independence in the interests of 

the administration of justice.  

 
26. A barrister must not deceive or knowingly or recklessly mislead the Court.  

 

27. A barrister must take all necessary steps to correct any misleading statement made by the barrister 

to a court as soon as possible after the barrister becomes aware that the statement was misleading. 
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28. A barrister must alert the opponent and if necessary inform the court if any express concession 

made in the course of a trial in civil proceedings by the opponent about evidence, case-law or 

legislation is to the knowledge of the barrister contrary to the true position and is believed by the 

barrister to have been made by mistake. 

 

29. A barrister seeking any interlocutory relief in an ex parte application must disclose to the court all 

factual or legal matters which: 

(a) are within the barrister‟s knowledge; 

(b) are not protected by legal professional privilege; and 

(c) the barrister has reasonable grounds to believe would support an argument against granting 

the relief or limiting its terms adversely to the client. 

 

30. A barrister who has knowledge of matters which are within Rule 29(c) – 

(a)  must seek instructions for the waiver of legal professional privilege if the matters are 

protected by that privilege so as to permit the barrister to disclose those matters under Rule 

29; and 

(b)  if the client does not waive the privilege as sought by the barrister: 

(i) must inform the client of the client‟s responsibility to authorise such disclosure 

and the possible consequence of not doing so; and 

  (ii) must refuse to appear on the application. 

 

31. A barrister must, at the appropriate time in the hearing of the case if the court has not yet been 

informed of that matter, inform the court of: 

(a)  any binding authority;   

(b)  where there is no binding authority any authority decided by an Australian appellate court; 

and 

(c)  any applicable legislation; 

known to the barrister and which the barrister has reasonable grounds to believe to be directly in 

point, against the client‟s case. 

 

32. A barrister need not inform the court of matters within Rule 31 at a time when the opponent tells 

the court that the opponent‟s whole case will be withdrawn or the opponent will consent to final 

judgment in favour of the client, unless the appropriate time for the barrister to have informed the 

court of such matters in the ordinary course has already arrived or passed. 

 

33. A barrister who becomes aware of a matter within Rule 31 after judgment or decision has been 

reserved and while it remains pending, whether the authority or legislation came into existence 

before or after argument, must inform the court of that matter by: 

(a) a letter to the court, copied to the opponent and any other advocate, and limited to the 

relevant reference unless the opponent and any other advocate has consented beforehand 

to further material in the letter; or 

(b) requesting the court to relist the case for further argument on a convenient date, after first 

notifying the opponent and any other advocate of the intended request and consulting the 

opponent and any other advocate as to the convenient date for further argument. 
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34. A barrister need not inform the court of any matter otherwise within Rule 31 which would have 

rendered admissible any evidence tendered by the prosecution which the court has ruled 

inadmissible without calling on the defence. 

 

35. A barrister who knows or suspects that the prosecution is unaware of the client‟s previous 

conviction must not ask a prosecution witness whether there are previous convictions, in the hope 

of a negative answer. 

 

36. A barrister must inform the court of a misapprehension by the court as to the effect of an order 

which the court is making, as soon as the barrister becomes aware of the misapprehension. 

 

 

Duty to client 
 

37. A barrister:  

(a) must promote and protect fearlessly and by all proper and lawful means the lay client‟s 

best interests to the best of the barrister‟s skill and diligence, and do so without regard to 

his or her own interest or to any consequences to the barrister or to any other person 

(including any professional client or other intermediary or another barrister; and 

(b) owes his and her primary duty as between the lay client and any professional client or 

other intermediary to the lay client and must not permit the intermediary to limit the 

barrister‟s discretion as to how the interest of the lay client can best be served.  

 

38. When supplying legal services funded by the Legal Aid Commission a barrister owes his or her 

primary duty to the lay client.    

 

39. A barrister must seek to assist the client to understand the issues in the case and the client‟s 

possible rights and obligations, sufficiently to permit the client to give proper instructions, 

including instructions in connection with any compromise of the case. 

 

40. A barrister must (unless circumstances warrant otherwise in the barrister‟s considered opinion) 

advise a client who is charged with a criminal offence about any law, procedure or practice which 

in substance holds out the prospect of some advantage (including diminution of penalty), if the 

client pleads guilty or authorises other steps towards reducing the issues, time, cost or distress 

involved in the proceedings.  

 

 

Independence  
 

41. A barrister must not act as the mere mouthpiece of the client or of the instructing solicitor and 

must exercise the judgments called for during the case independently, after the appropriate 

consideration of the client‟s and the instructing solicitor‟s wishes where practicable. 

 

42. A barrister will not have breached the barrister‟s duty to the client, and will not have failed to give 

appropriate consideration to the client‟s or the instructing solicitor‟s wishes, simply by choosing, 

contrary to those desires, to exercise the forensic judgments called for during the case so as to: 

(a) confine any hearing to those issues which the barrister believes to be the real issues; 
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(b) present the client‟s case as quickly and simply as may be consistent with its robust 

advancement; or 

(c) inform the court of any persuasive authority against the client‟s case. 

 

43. A barrister must not make submissions or express views to a court on any material evidence or 

issue in the case in terms which convey or appear to convey the barrister‟s personal opinion on the 

merits of that evidence or issue. 

 

44. A barrister must not in the presence of any of the parties or solicitors deal with a court, a referee, 

arbitrator or mediator on terms of informal personal familiarity which may reasonably give the 

appearance that the barrister has special favour with the court or towards the legal practitioner. 

 

45. A barrister may not give a commission or gift to any person by reason of or in connection with 

the introduction of professional work by that person to the barrister. 

 

46. A barrister must not in any dealings with a client exercise any undue influence intended to 

dispose the client to benefit the barrister in excess of the barrister‟s fair remuneration for the legal 

services provided to the client. 

 

47. A barrister must not receive any money or property by way of loan from any client, the relative of 

a client or a business entity of which a client is a director, partner or manager, during the course 

of a retainer with that client unless the ordinary business of the client, client‟s relative or the 

business entity includes lending money . 

 

 

Duty to opponent 
 

48. A barrister must not knowingly make a false statement to an opponent in relation to the case 

(including its compromise). 

 

49. A barrister must take all necessary steps to correct any false statement in relation to the case made 

by the barrister to an opponent as soon as possible after the barrister becomes aware that the 

statement was false. 

 

50. A barrister will not have made a false statement to  an opponent simply by failing to correct an 

error on any matter stated to the barrister by the opponent. 

 

51. A barrister must not deal directly with a party other than his or her client who is legally 

represented unless: 

(a) the substance of the dealing is solely to enquire whether the person is represented and, if 

so, by whom; 

(b)  the legal practitioner representing the party has previously consented; or 

(c)  the barrister believes on reasonable grounds that – 

    (i) the circumstances are so urgent as to require the barrister to do so; and  

 (ii)     the dealing would not be unfair to the party. 

 

52. A barrister must not confer with or deal directly with any party who is unrepresented unless 

the party has signified willingness to that course. 
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53. A barrister must not, outside an ex parte application or a hearing of which an opponent has had 

proper notice, communicate in the opponent‟s absence with the court concerning any matter of 

substance in connection with current proceedings unless: 

(a)    the court has first communicated with the barrister in such a way as to require the barrister to 

respond to the court; or 

(b)    the opponent has consented beforehand to the barrister dealing with the court in a specific 

manner notified to the opponent by the barrister. 

 

54. A barrister must promptly tell an opponent what passes between the barrister and a court in a 

communication referred to in Rule 53. 

 

55. A barrister must not raise any matter with a court in connection with current proceedings on any 

occasion to which an opponent has consented under Rule 53(b), other than the matters specifically 

notified by the barrister to the opponent when seeking the consent of the opponent. 

 

Efficient administration of justice 
 

56. A barrister: 

(a) must seek to ensure that the barrister does work which the barrister is briefed to do in 

sufficient time to enable compliance with orders, directions, rules or practice notes of the 

court; and 

(b) if the barrister has reasonable grounds to believe that the barrister may not complete 

any such work on time must inform the instructing solicitor or the client. 

 

57. A barrister must seek to ensure that work which the barrister is briefed to do in relation to a case 

is done so as to: 

(a) confine the case to identified issues which are genuinely in dispute; 

(b) have the case ready to be heard as soon as practicable; 

(c) present the identified issues in dispute clearly and succinctly; 

(d) limit evidence, including cross-examination, to that which is reasonably necessary to 

advance and protect the client‟s interests which are at stake in the case; and 

(e) occupy as short a time in court as is reasonably necessary to advance and protect the client‟s 

interests which are at stake in the case.  

 

58. A barrister must take steps to inform the opponent and any other advocate as soon as possible 

after the barrister has reasonable grounds to believe that there will be an application on behalf of 

the client to adjourn any hearing, of that fact and the grounds of the application, and must try, with 

the opponent‟s consent, to inform the court of that application promptly. 

 

 

Responsible use of court process and privilege 
 

59. A barrister must take care to ensure that the barrister‟s advice to invoke the coercive powers of a 

court: 
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(a) is reasonably justified by the material then available to the barrister; 

(b) is appropriate for the robust advancement of the client‟s case on its merits; 

(c) is not made principally in order to harass or embarrass a person; and 

(d) is not made principally in order to gain some collateral advantage for the client or the 

barrister or the instructing solicitor out of court. 

 

60. A barrister must take care to ensure that decisions by the barrister to make allegations or 

suggestions under privilege against any person: 

(a)  are reasonably justified by the material then available to the barrister;  

(b)  are appropriate for the robust advancement of the client‟s case on its merits; and 

(c)  are not made principally in order to harass or embarrass a person.  

 
61. Without limiting the generality of Rule 60, in proceedings in which an allegation of sexual 

assault, indecent assault or the commission of an act of indecency is made and in which the 

alleged victim gives evidence: 

(a) a barrister must not ask that witness a question or pursue a line of questioning of that 

witness which is intended: 

(i)  to mislead or confuse the witness; or 

(ii)  to be unduly annoying, harassing, intimidating, offensive, oppressive, humiliating 

or repetitive; and 

(b)  a barrister must take into account any particular vulnerability of the witness in the manner 

and tone of the questions that the barrister asks. 

 

62. A barrister will not infringe Rule 61 merely because: 

(a)  the question or questioning challenges the truthfulness of the witness or the consistency or 

accuracy of any statements made by the witness, or 

(b)  the question or questioning requires the witness to give evidence that the witness  could 

consider to be offensive, distasteful or private. 

 

63. A barrister must not allege any matter of fact in: 

(a) any court document settled by the barrister; 

(b) any submission during any hearing; 

(c) the course of an opening address; or 

(d) the course of a closing address or submission on the evidence; 

unless the barrister believes on reasonable grounds that the factual material already available 

provides a proper basis to do so. 

 

64. A barrister must not allege any matter of fact amounting to criminality, fraud or other serious 

misconduct against any person unless the barrister believes on reasonable grounds that: 

(a) available material by which the allegation could be supported provides a proper basis for it; 

and 

(b) the client wishes the allegation to be made, after having been advised of the seriousness of 
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the allegation and of the possible consequences for the client and the case if it is not made 

out. 

 

65. A barrister may regard the opinion of the instructing solicitor that material which is available to 

the solicitor is credible, being material which appears to the barrister from its nature to support an 

allegation to which Rules 63 and 64 apply, as a reasonable ground for holding the belief required 

by those rules (except in the case of a closing address or submission on the evidence). 

 

66. A barrister must not make a suggestion in cross-examination on credit unless the barrister believes 

on reasonable grounds that acceptance of the suggestion would diminish the credibility of the 

evidence of the witness. 

 

67. A barrister who has instructions which justify submissions for the client in mitigation of the 

client‟s criminality which involve allegations of serious misconduct against any other person not 

able to answer the allegations in the case must seek to avoid disclosing the other person‟s identity 

directly or indirectly unless the barrister believes on reasonable grounds that such disclosure is 

necessary for the proper conduct of the client‟s case. 

 

 

Integrity of evidence 
 

68. A barrister must not: 

(a) advise or suggest to a witness that false or misleading evidence should be given nor 

condone another person doing so; or 

(b) coach a witness by advising what answers the witness should give to questions which 

might be asked. 

 

69. A barrister will not have breached rule 68 by expressing a general admonition to tell the truth, or 

by questioning and testing in conference the version of evidence to be given by a prospective 

witness, including drawing the witness‟s attention to inconsistencies or other difficulties with the 

evidence, but must not encourage the witness to give evidence different from the evidence which 

the witness believes to be true. 

 

70. A barrister must not confer with, or condone another legal practitioner conferring with, more than 

one lay witness including a party or client at the same time: 

(a) about any issue which there are reasonable grounds for the barrister to believe may be 

contentious at a hearing, and 

(b) where such conferral could affect evidence to be given by any of those witnesses, 

unless the barrister believes on reasonable grounds that special circumstances require such a 

conference. 

 

71. A barrister will not have breached Rule 70 by conferring with, or condoning another legal 

practitioner conferring with, more than one client about undertakings to a court, admissions or 

concessions of fact, amendments of pleadings or compromise. 

 

72. A barrister must not confer with any witness including a party or client called by the barrister on 

any matter related to the proceedings while that witness remains under cross-examination, unless: 
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(a) the cross-examiner has consented beforehand to the barrister doing so; or 

(b) the barrister - 

(i)      believes on reasonable grounds that special circumstances (including the need 

for instructions on a proposed compromise) require such a conference; 

(ii)     has, if possible, informed the cross-examiner beforehand of the barrister‟s 

intention to do so; and 

(iii)    otherwise does inform the cross-examiner as soon as possible of the barrister 

having done so. 

 

73. A barrister must not take any step to prevent or discourage prospective witnesses from conferring 

with an opponent or being interviewed by or on behalf of any other person involved in the 

proceedings. 

 

74. A barrister will not have breached Rule 73 simply by telling a prospective witness or a witness that 

the witness need not agree to confer or to be interviewed or by advising about relevant obligations 

of confidentiality. 

 

 

Media Comment 
 

75.  A barrister must not publish or take any step towards the publication of any material concerning 

any proceeding which - 

(a)     is known to the barrister to be inaccurate; 

(b)    discloses any confidential information; or 

(c)   appears to or does express the opinion of the barrister on the merits of a current or potential 

proceeding or on any issue arising in such a  proceeding, other than in the course of genuine 

educational or academic discussion on matters of law. 

 

76. A barrister must not publish or take any step towards the publication of any material concerning 

any current proceeding in which the barrister is appearing or any potential proceeding in which a 

barrister is likely to appear, save that:  

 (a) a barrister may supply answers to unsolicited questions concerning a current proceeding 

provided that the answers are limited to information as to the identity of the parties or of 

any witness already called, the nature of the issues in the case, the nature of the orders 

made or judgment given including any reasons given by the court and the client‟s 

intentions as to any further steps in the case; 

(b) a barrister may, where it is not contrary to legislation or court practice and at the request 

of the client or instructing solicitor or in response to unsolicited questions supply for 

publication - 

(i) copies of pleadings in their current form which have been filed and served in 

accordance with the court‟s requirements; 
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(ii)     copies of affidavits or witness statements, which have been read, tendered or 

verified in open court, clearly marked so as to show any parts which have not 

been read, tendered or verified or which have been disallowed on objection; 

(iii)    copies of transcript of evidence given in open court, if permitted by copyright 

and clearly marked so as to show any corrections agreed by the other parties or 

directed by the court; or 

(iv)    copies of exhibits admitted in open court and without restriction on access. 

 

 

77. A barrister: 

(a)  may if requested advise a client about dealings with the media but not in a manner which is 

calculated to interfere with the proper administration of justice, and 

(b) will not have breached Rule 75 or Rule 76 simply by advising the client about whom there 

has been published a report relating to the case, and who has sought the barrister‟s advice in 

relation to that report, that the client may take appropriate steps to present the client‟s own 

position for publication. 

 

 

Delinquent or guilty clients 
 

78. A barrister who, as a result of information provided by the client or a witness called on behalf of 

the client, learns during a hearing or after judgment or decision is reserved and while it remains 

pending, that the client or a witness called on behalf of the client: 

(a)   has lied in a material particular to the court or has procured another person to lie to the 

court; or 

(b)   has falsified or procured another person to falsify in any way a document which has been 

tendered; or 

(c)   has suppressed or procured another person to suppress material evidence upon a topic 

where there was a positive duty to make disclosure to the court; 

 must refuse to take any further part in the case unless the client authorises the barrister to inform the 

court of the lie or falsification and must promptly inform the court of the lie of falsification upon the 

client authorising the barrister to do so but otherwise may not inform the court of the lie or 

falsification. 

 

79. A barrister briefed to appear in criminal proceedings whose client confesses guilt to the 

barrister but maintains a plea of not guilty:  

(a)   should, subject to the client accepting the constraints set out in sub-rules (b) to (h) but 

not otherwise, continue to act in the client‟s defence;  

(b)   must not falsely suggest that some other person committed the offence charged; 

(c)   must not set up an affirmative case inconsistent with the confession; 

(d)   must ensure that the prosecution is put to proof of its case; 

(e)   may argue that the evidence as a whole does not prove that the client is guilty of the 

offence charged;  

(f)   may argue that for some reason of law the client is not guilty of the offence charged; 
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(g)   may argue that for any other reason not prohibited by (b) or (c) the client should not be 

convicted of the offence charged; and 

(h)   must not continue to act if the client insists on giving evidence denying guilt or 

requires the making of a statement asserting the client‟s innocence. 

 

80. A barrister whose client informs the barrister that the client intends to disobey a court‟s order must: 

(a) advise the client against that course and warn the client of its dangers; 

(b) not advise the client how to carry out or conceal that course; but 

(c) not inform the court or the opponent of the client‟s intention unless - 

(i)      the client has authorised the barrister to do so beforehand; or 

(ii)     the barrister believes on reasonable grounds that the client‟s conduct 

constitutes a threat to any person‟s safety. 

 

81. A barrister whose client threatens the safety of any person may, notwithstanding rule 108, if 

the barrister believes on reasonable grounds that there is a risk to any person‟s safety, advise 

the police or other appropriate authorities.  

 

 

Prosecutor’s duties 
 

82. A prosecutor must fairly assist the court to arrive at the truth, must seek impartially to have the 

whole of the relevant evidence placed intelligibly before the court, and must seek to assist the court 

with adequate submissions of law to enable the law properly to be applied to the facts. 

 

83. A prosecutor must not press the prosecution‟s case for a conviction beyond a full and firm 

presentation of that case. 

 

84. A prosecutor must not, by language or other conduct, seek to inflame or bias the court against the 

accused. 

 

85. A prosecutor must not argue any proposition of fact or law which the prosecutor does not believe on 

reasonable grounds to be capable of contributing to a finding of guilt and also to carry weight. 

 

86. A prosecutor must disclose to the opponent as soon as practicable all material (including the names 

of and means of finding prospective witnesses in connection with such material) available to the 

prosecutor or of which the prosecutor becomes aware which could constitute evidence relevant to 

the guilt or innocence of the accused other than material subject to statutory immunity, unless the 

prosecutor believes on reasonable grounds that such disclosure, or full disclosure, would seriously 

threaten the integrity of the administration of justice in those proceedings or the safety of any 

person. 

 

87. A prosecutor who has decided not to disclose material to the opponent under Rule 86 must 

consider whether: 

(a) the charge against the accused to which such material is relevant should be 

withdrawn; and 

(b)     the accused should be faced only with a lesser charge to which such material would not 

be so relevant. 
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88. A prosecutor must call as part of the prosecution‟s case all witnesses: 

(a) whose testimony is admissible and necessary for the presentation of all of the 

relevant circumstances; or 

(b) whose testimony provides reasonable grounds for the prosecutor to believe that it could 

provide admissible evidence relevant to any matter in issue; 

  unless: 

(i) the opponent consents to the prosecutor not calling a particular witness; 

(ii) the only matter with respect to which the particular witness can give admissible 

evidence has been dealt with by an admission on behalf of the accused; 

(iii) the only matter with respect to which the particular witness can give admissible 

evidence goes to establishing a particular point already adequately established 

by another witness or other witnesses; or 

(iv) the prosecutor believes on reasonable grounds that the testimony of a particular 

witness is plainly untruthful or is plainly unreliable; 

provided that the prosecutor must inform the opponent as soon as practicable of the 

identity of any witness whom the prosecutor intends not to call on any ground within (ii), 

(iii) or (iv) together with the grounds on which the prosecutor has reached that decision.
 

 

89. A prosecutor who has reasonable grounds to believe that certain material available to the 

prosecution may have been unlawfully obtained must promptly: 

(a) inform the opponent of the belief; and 

(b) make available to the opponent a copy of the material if it is in documentary form. 

 

 

90. A prosecutor must not confer with or interview any accused except in the presence of the 

accused‟s legal representative. 

 

91. A prosecutor must not inform the court or opponent that the prosecution has evidence supporting 

an aspect of its case unless the prosecutor believes on reasonable grounds that such evidence will 

be available from material already available to the prosecutor. 

 

92. A prosecutor who has informed the court of matters within Rule 91, and who has later learnt that 

such evidence will not be available, must immediately inform the opponent of that fact and must 

inform the court of it when next the case is before the court. 

 

93. A prosecutor must not seek to persuade the court to impose a vindictive sentence or a sentence of a 

particular magnitude, but: 

(a) must correct any error made by the opponent in address on sentence; 

(b) must inform the court of any relevant authority or legislation bearing on the 

appropriate sentence; 

(c) must assist the court to avoid appealable error on the issue of sentence; 

(d) may submit that a custodial or non-custodial sentence is appropriate; and 

(e) may inform the court of an appropriate range of severity of penalty, including a 

period of imprisonment, by reference to relevant decisions. 
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94. A barrister who appears as counsel assisting an inquisitorial body such as the Criminal Justice 

Commission, the Australian Crime Commission, the Australian Securities and Investments 

Commission, the ACCC, a Royal Commission or other statutory tribunal or body having 

investigative powers must act in accordance with Rules 82, 84 and 85 as if the body is a court 

referred to in those Rules and any person whose conduct is in question before the body is an 

accused referred to in Rule 84. 

 

 

BRIEFS 
 

Briefs which must be refused or must be returned 
 

95. A barrister must refuse to accept or retain a brief or instructions to appear before a court if: 

(a) the barrister has information which is confidential to any other person in the case other 

than the prospective client, and - 

(i)      the information may, as a real possibility, be material to the prospective client‟s 

case; and 

(ii)     the person entitled to the confidentiality has not consented to the barrister using 

the information as the barrister thinks fit in the case; 

(b)    the client‟s interest in the matter is or would be in conflict with the barrister‟s own interest or 

the interest of an associate; 

(c)  the barrister has a general or special retainer which gives, and gives only, a right of first 

refusal of the barrister‟s services to another party in the case and the barrister is offered a 

brief to appear in the case for the other party within the terms of the retainer; 

(d)  the barrister has reasonable grounds to believe that the barrister may, as a real possibility, be 

a witness in the case; 

the brief is to appear on an appeal and the barrister was a witness in the case at first instance; 

the barrister has reasonable grounds to believe that the barrister‟s own personal or professional conduct 

may be attacked in the case; 

the barrister has a material financial or property interest in the outcome of the case, apart from the 

prospect of a fee; 

the brief is on the assessment of costs which include a dispute as to the propriety of the fee paid or 

payable to the barrister, or is for the recovery from a former client of costs in relation to a 

case in which the barrister appeared for the client; 

 (i)     the brief is for a party to an arbitration in connection with the arbitration and the barrister has 

previously advised or appeared for the arbitrator in connection with the arbitration; 

(j)      the brief is to appear in a contested or ex parte hearing before the barrister‟s parent, sibling, 

spouse or child or a member of the barrister‟s household, or before a bench of which such a 

person is a member; 

(k)      there are reasonable grounds for the barrister to believe that the failure of the client to retain 

an instructing solicitor would, as a real possibility, seriously prejudice the barrister‟s ability 

to advance and protect the client‟s interests in accordance with the law including these Rules; 

(l) the barrister has already advised or drawn pleadings for another party to the matter; 
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(m) the barrister has already discussed in any detail (even on an informal basis) with another 

party with an adverse interest in the matter the facts out of which the matter arises; or 

(n) if the brief is to appear before a court of which the barrister was formerly a member or 

judicial registrar, or before a court from which appeals lay to a court of which the barrister 

was formerly a member (except the Federal Court of Australia in case of appeals from the 

Supreme Court of any State or Territory), and the appearance would occur within 5 years 

after the barrister ceased to be a member of the court in question. 
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96. A barrister need not refuse or return a brief, notwithstanding the application of Rules 95(d) or (f) if: 

(a) the barrister believes on reasonable grounds that - 

(i)      allegations involving the barrister in such a way as to apply one of those Rules 

have been raised in order to prevent the barrister from accepting the brief, and 

(ii)     those allegations can be met without materially diminishing the barrister‟s 

disinterestedness; and 

(b) the President of the Bar Association, or a delegate of the President who is a Senior 

Counsel, approves of the barrister accepting the brief after the barrister has informed that 

person of the circumstances.  

 

97. A barrister must refuse a brief to advise if the barrister has information which is confidential to any 

person with different interests from those of the prospective client if: 

(a) the information may, as a real possibility, affect the prospective client‟s interests in the 

matter on which advice is sought or may be detrimental to the interests of the first 

person; and 

(b) the person entitled to the confidentiality has not consented beforehand to the barrister 

using the information as the barrister thinks fit in giving advice. 

 

98. A barrister must not accept a brief to appear on a day when the barrister is already committed to 

appear or is reasonably likely to be required to appear on another brief if by appearing on one of the 

briefs the barrister would not in the normal course of events be able to appear on the other brief or 

briefs. 

 

Briefs which may be refused or returned 
 

99. A barrister may refuse or return a brief to appear before a court: 

(a)     if the brief is not offered by a solicitor; 

(b) if the barrister considers on reasonable grounds that the time or effort required for the 

brief threatens to prejudice the barrister‟s practice or other professional or personal 

engagements; 

(c)  if the instructing solicitor does not agree to be responsible for the payment of the barrister‟s 

fee; 

(d)  if the barrister has reasonable grounds to doubt that the fee will be paid reasonably 

promptly or in accordance with the costs agreement; 

(e)  if the brief may, as a real possibility, require the barrister to cross-examine or criticise a 

friend or relation; 

(f)  if the solicitor does not comply with a request by the barrister for appropriate attendances 

by the instructing solicitor, solicitor‟s clerk or client representative for the purposes of - 

(i)      ensuring that the barrister is provided with adequate instructions to permit the 

barrister properly to carry out the work or appearance required by the brief; 

(ii)     ensuring that the client adequately understands the barrister‟s advice; 

(iii)    avoiding any delay in the conduct of any hearing; and 

(iv)    protecting the client or the barrister from any disadvantage or inconvenience 

which may, as a real possibility, otherwise be caused; 
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(g)  if the barrister‟s advice as to the preparation or conduct of the case, not including 

its compromise, has been rejected or ignored by the instructing solicitor or the 

client, as the case may be;  

(h) if the prospective client is also the prospective instructing solicitor, or a partner, employer 

or employee of the prospective instructing solicitor, and has refused the barrister‟s request 

to be instructed by a solicitor independent of the prospective client and the prospective 

client‟s firm;  

(e) if the barrister, being a Senior Counsel, considers on reasonable grounds that the brief does 

not require the services of a Senior Counsel; 

(j) if the barrister, being a Senior Counsel, considers on reasonable grounds that the brief also 

requires the services of a junior counsel and none has been briefed; 

(k) where there is a personal or business relationship between the barrister and the client or 

another party, a witness, or another legal practitioner representing a party; 

(l)  where the brief is to appear before a judge whose relationship with the barrister is such as 

to make such appearance undesirable; 

(m)  in accordance with the terms of a costs agreement which provide for return of a brief; or 

(n)  in such other circumstances as may be permitted by the President or a delegate of the 

President who is a Senior Counsel. 

 

100. A barrister may return a brief accepted under a speculative fee agreement if the barrister considers 

on reasonable grounds that the client has unreasonably rejected a reasonable offer to compromise 

contrary to the barrister‟s advice. 

 

101. A barrister must not return under Rule 99 a brief to defend a charge of a serious criminal offence 

unless: 

(a) the barrister believes on reasonable grounds that – 

(i)      the circumstances are exceptional and compelling; and 

(ii)     there is enough time for another legal practitioner to take over the case 

properly before the hearing; or 

(b) the client has consented after the barrister has clearly informed the client of the 

circumstances in which the barrister wishes to return the brief and of the terms of this 

Rule. 

 

102.  A barrister must not return a brief to appear in order to accept another brief to appear unless the 

instructing solicitor or the client in the first brief has permitted the barrister to do so beforehand, 

after the barrister has clearly informed the instructing solicitor or the client of the circumstances in 

which the barrister wishes to return the brief and of the terms of this Rule and Rule 104. 

 

103. A barrister must not return a brief to appear on a particular date in order to attend a social occasion 

unless the instructing solicitor or the client has expressly permitted the barrister to do so. 

 

104. A barrister who wishes to return a brief which the barrister is permitted to return must do so in 

enough time to give another legal practitioner a proper opportunity to take over the case. 

 

105. A barrister must promptly inform the instructing solicitor or the client as soon as the barrister has 

reasonable grounds to believe that there is a real possibility that the barrister will be unable to 
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appear or to do the work required by the brief in the time stipulated by the brief or within a 

reasonable time if no time has been stipulated. 

 

106. A barrister must not hand over a brief to another barrister to conduct the case, or any court 

appearance within the case, unless the instructing solicitor has consented to that course. 

 

 

Devilling 
 

107. A barrister will not have breached Rule 16 by carrying out a specific task of research or chamber 

work given to the barrister by another barrister, or by giving such a task to another barrister, so 

long as: 

(a) the barrister who was briefed to do the chamber work takes full personal 

responsibility for the work; 

(b) the work is delivered under the name of the barrister who was briefed; 

(c) the arrangement between the barristers does not go beyond an ordinary devilling or reading 

arrangement and in particular does not involve any standing retainer or employment terms; 

and 

(d) the arrangement between the barristers does not provide and is not intended to enable the 

barrister giving the task to make a profit from the other barrister‟s work, over and above 

reasonable remuneration for supervision of and responsibility for the other barrister‟s work. 

 

 

CONFIDENTIALITY & CONFLICTS 
 

108. A barrister must not disclose (except as compelled by law) or use in any way  confidential 

information obtained by the barrister in the course of practice concerning any person to whom the 

barrister owes some duty or obligation to keep such information confidential unless or until: 
1
 

(a) the information is later obtained by the barrister from another person who is not bound by 

the confidentiality owed by the barrister to the first person and who does not give the 

information confidentially to the barrister; or 

(b) the person has consented to the barrister disclosing or using the information generally or 

on specific terms.
 
 

 

109. A barrister must not disclose (except as compelled by law) or use confidential information 

under Rule 108(b) in any way other than as permitted by the specific terms of the person‟s 

consent. 

 

110. A barrister will not have breached Rules 108 and 109 simply by showing briefs to or 

disclosing information contained in a brief to the barrister‟s instructing solicitor in the matter, 

to a member of the barrister‟s staff for the purposes of that person undertaking clerical or 

administrative work in relation to the matter, or to a reader or to another barrister doing work 

as permitted by Rule 107, so long as the barrister has reminded the reader of barristers‟ duties 

of confidentiality including Rules 108 and 109 .
 
 

 

                                                           
1
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111. A barrister who is shown a brief as a reader or under an arrangement covered by Rule 107 is bound 

by the same duties of confidentiality which bind the barrister whose brief it is, including the 

duties imposed by Rule 108 and 109. 

 

112. A barrister must return a brief other than a brief to appear as soon as possible after the barrister 

becomes aware that the barrister has information confidential to a person other than the client 

which may, as a real possibility, be material to the client‟s case or to the advancement of the 

client‟s interests, being information which the barrister is prohibited from disclosing or using 

unless the person entitled to the confidentiality consents to the barrister disclosing or using the 

information as the barrister thinks fit. 

 

113. A barrister who is briefed to appear for two or more parties in any case must determine as soon as 

possible whether the interests of the clients may, as a real possibility, conflict and, if so, the 

barrister must then return the brief for: 

(a) all the clients in the case of confidentiality to which Rule 108 would apply; or 

(b) one or more of the clients so as to remove that possibility of conflict. 

 

114. A barrister who believes on reasonable grounds that the interests of the client may conflict with 

the interests of the instructing solicitor, or that the client may have a claim against the instructing 

solicitor, must: 

(a) advise the instructing solicitor of the barrister‟s belief; and 

(b) if the instructing solicitor does not agree to advise the client of the barrister‟s belief, seek to 

advise the client in the presence of the instructing solicitor of the barrister‟s belief. 

 

 

DEFINITIONS 

115. Expressions used in these Rules which are also used in the Act have the same meanings 

as they have in the Act, unless the context requires otherwise. Unless the context 

requires otherwise, the singular includes the plural and vice versa.  

 

116. Unless the context requires otherwise, the following expressions are defined as follows 

when used in these Rules: 

 

“allege” includes conduct constituted by settling or opening on pleadings, 

affidavits or witness statements, and reading or tendering affidavits 

or witness statements filed or prepared for the client (whether or 

not they were drawn or settled by the barrister). 

“associate” means a corporation, partnership or trust in which the barrister has a 

material beneficial interest or a member of the barrister‟s immediate 

family. 

“barristers‟ work” means work permitted by Rule 15. 

“case” means the litigation or proceedings in which the barrister in 

question is briefed to appear, or the dispute in which the barrister 
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is advising, as the case may be. 

“client” means the client of the barrister in question, and for the purposes 

of Rules 70,78 and 80 includes those officers, servants or agents of 

a client which is not a natural person who are responsible for or 

involved in giving instructions on behalf of the client. 

“court” means any body described as such and all other judicial tribunals, 

and all statutory tribunals and all investigations and inquiries 

(established by statute or by a Parliament), Royal Commissions, 

[the Criminal Justice Commission/ICAC or equivalent], 

arbitrations and mediations. 

“criminal proceedings” includes disciplinary proceedings, in which context other 

expressions appropriate to criminal proceedings include 

corresponding meanings appropriate to disciplinary proceedings 

and in particular "a serious criminal offence" includes a 

disciplinary shortcoming which, if proved, involves the serious 

possibility of suspension or deregistration (or the equivalent). 

“current proceedings” means proceedings which have not been determined, including 

proceedings in which there is still a real possibility of an appeal or 

other challenge to a decision being filed, heard or decided. 

“devilling” the activity of undertaking chamber work in connection with briefs 

held by another barrister. 

“ex parte application” means an application heard in the absence of a party. 

“fee” includes any payment for the reimbursement of expenses. 

“genuine educational or 

academic discussion” 

means oral or written communications including the publication of 

notes and articles with members of the legal profession, other 

profession or group or members thereof which are bona fide for an 

educational or academic purpose. 

“instructing solicitor” means the solicitor from whom the barrister in question has 

accepted a brief or who is instructing that barrister in that brief, as 

the case may be, but does not include a solicitor appearing with the 

barrister as a joint advocate ; and includes a patent attorney. 

“legal advice” includes assistance at or presiding over meetings. 

“legislation” includes delegated legislation. 

“opponent” means the legal practitioner appearing for the party opposed to the 

client, or the party opposed to the client if that party is 

unrepresented, and any other legal practitioner appearing for 

another party  in the matter or any other party if that party is 

unrepresented. 

“order” includes a judgment, decision or determination. 

“potential proceeding” means proceedings which have not been commenced but where 

there is information which has been publicised that such process is 

imminent or where there is a very real likelihood that process will 

be instigated. 
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“process of court” means any originating process, pleading, affidavit or notice filed in 

court and any document issued by the court but does not include 

submissions or lists of authorities. 

“prosecutor” means a barrister who appears for the complainant or Crown in 

criminal proceedings. 

“reader” means a barrister undertaking a reading program. 

“representative” means a barrister or, if no barrister, the solicitor who is retained by 

the party in question. 

„Senior Counsel” means  Queen‟s Counsel and Senior Counsel appointed as such in 

accordance with the protocol for the appointment of Queen‟s 

Counsel or Senior Counsel duly adopted in each jurisdiction. 
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PART B – LOCAL RULES  
 

(RULES WHICH APPLY ONLY IN THIS JURISDICTION) 

 

For Example 
 

1. Wherever the expression Bar Association is used, this is to be taken to be a reference to the 

(SA/NSW etc ****) Bar Association 

 

 

VIC 

“President of the Bar Association” is taken to be a reference to the Chairman of the Bar Council 

 

 

NSW 

A barrister must inform the client or the instructing solicitor about the alternatives to fully 

contested adjudication of the case which are reasonably available to the client, unless the barrister 

believes on reasonable grounds that the client already has such an understanding of those 

alternatives as to permit the client to make decisions about the client‟s best interests in relation to 

the litigation. 

 

Most Jurisdictions will include: 

 

Direct access clients 
 

A barrister who proposes to accept instructions directly from a person who is not a solicitor must: 

 (a) inform the prospective client in writing of: 

(i)   the effect of Rules 15 and 17; 

(ii)  the fact that circumstances may require the client to retain an instructing 

solicitor at short notice, and possibly during the performance of the work; 

(iii)    any other disadvantage which the barrister believes on reasonable grounds    

may, as a real possibility, be suffered by the client if the client does not     

retain an instructing solicitor;  

(iv)  the relative capacity of the barrister in performing barristers‟ work to 

supply the requested facilities or services to the client compared to the 

capacity of the barrister together with an instructing solicitor to supply 

them; and 

(v)  a fair description of the advocacy experience of the barrister; 

 

(b) obtain a written acknowledgement, signed by the prospective client, that he or she 

has been informed of the matters in (a) above. 

 

Nothing in these Rules shall be taken to oblige a barrister to accept instructions directly from a person 
who is not a solicitor. 


