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ADOPTION AMENDMENT (SAME SEX COUPLES) BILL 2010 (NO 2) 
 
Bill introduced on motion by Ms Clover Moore. 

Agreement in Principle 
 
Ms CLOVER MOORE (Sydney) [4.42 p.m.]: I move: 

That this bill be now agreed to in principle. 

The Adoption Amendment (Same Sex Couples) Bill 2010 (No 2) embodies an amendment to the 
bill I introduced on 24 June 2010 by exempting faith-based adoption agencies from provisions in 
the Anti-Discrimination Act 1977 when providing adoption services. This will make it not unlawful 
for faith-based adoption agencies to refuse adoption services to same-sex couples. The rest of the 
bill is the same as that previously introduced. 
 
Protecting a loving relationship between a child and his or her parent, regardless of the parent's 
sexuality, should be paramount. I am disappointed that some faith-based welfare organisations 
oppose the bill, for I believe it reflects the Christian values of love and inclusion, and has as its 
basis recognising the rights of children to a loving and secure home environment. While the 
amendments do not reflect my strong belief that there should be no exemptions in the Anti-
Discrimination Act, the bill is so important to the security of families headed by same-sex couples 
that I am amending my bill in the hope that the majority of members will support it. 
 
Same-sex couples will continue to have access to services from other adoption organisations, 
such as Barnardos and the Department of Community Services, and the amendment is a 
clarification of exemptions that faith-based organisations already have. The Adoption Amendment 
(Same Sex Couples) Bill 2010 (No. 2) is about removing discrimination against families headed by 
same-sex couples. It is about giving legal recognition to the vital relationship that children have 
with their parents, regardless of their parents' sexuality. 
 
The law needs to catch up with the social reality that some children are already parented by same-
sex couples, and the law should provide legal protection for those children. In New South Wales it 
is estimated that around 1,300 children have same-sex parents. Same-sex couples look after the 
birth or adoptive child of one parent, they care for foster children, and gay men and lesbians can 
adopt as individuals. Most organisations that match foster parents with vulnerable and neglected 
children work with same-sex couples, recognising that a larger pool of capable and loving parents 
is vital for children in need. 
 
Unlike children in families headed by heterosexual couples, children in families headed by same-
sex couples can only have their relationship with one parent legally recognised, leaving them 
vulnerable if one parent dies or becomes seriously ill. The current situation also affects everyday 
matters such as school permissions. My bill would put the rights and security of these children first.  
 
The Association of Children's Welfare Agencies, the Benevolent Society, Uniting Care, Barnardos, 
Women's Legal Service NSW, the Inner City Legal Service, the Council of Social Service of New 
South Wales, the AIDS Council of New South Wales, and the Central Coast Community Women's 
Health Centre, amongst many other bodies, all support a change to adoption law that bases 
eligibility for adoption on the quality of parenting and the provision of a stable home, regardless of 
sexual orientation. Those organisations support this bill. 
 
Members would have received a letter co-signed by Gillian Calvert, the inaugural Commissioner 
for Children and Young People, Associate Professor Judy Cashmore, Adjunct Professor at 
Southern Cross University's Centre for Children and Young People, and Emeritus Professor 
Dorothy Scott, inaugural Director of the Australian Child Protection Centre, expressing the 
absolute importance of this bill for the welfare of children. Their letter touchingly points out: 

Children think about who will care for them if their "parent" dies, they notice when one "parent" is unable 
to sign permission notes at school or can't consent to medical treatment ... Importantly for children 



already disadvantaged, being given inheritance rights sends a clear and strong message to the child 
that they are wanted and they are part of this family just as their friends are in their families. 

 
The letter points out that this bill will give children who can no longer live with their birth family 
because of neglect or abuse the gift of a permanent, secure, loving substitute family. Research 
evidence shows that gay men and lesbians are able to provide a loving, caring, nurturing and 
stable home. The Legislative Council Standing Committee on Law and Justice inquiry into same-
sex adoptions concluded that up-to-date social science research suggests that "same-sex 
parenting is as likely to result in positive developmental outcomes for children as opposite-sex 
parenting". It concluded that research shows children benefit from "positive relationships, and the 
provision of a supportive, nurturing and loving environment" regardless of their parents' sexuality. 
 
The New South Wales Law Reform Commission and the Australian Human Rights Commission 
both support same-sex adoptions. Many in the community also support this reform. I note that 
there was even an endorsement for the reform in an editorial in the Daily Telegraph today. That 
surely must highlight that this is 2010 legislation. The bill would not give same-sex couples the 
right to adopt children; rather, it would make them eligible to adopt. There is a thorough process of 
assessment for all adoptions, including for "known" adoptions, with the Supreme Court determining 
what is in the best interests of the child based on individual circumstances. 
 
The great majority of adoptions in New South Wales are of "known" children, such as when one 
parent is already legally recognised and the other parent adopts the child, or where carers adopt 
their long-term foster children. In the few cases in which infants are given up for adoption—I think 
there were 15 such cases last year—adoption agencies choose the best match for the infant from 
a pool of eligible applicants, and birth parents' wishes about who should adopt their child are part 
of this decision. 
 
Families headed by same-sex couples who have contacted me tell me that this bill will give their 
children more security. These are families looking after the birth child of one partner, families with 
children born through surrogacy, and families looking after foster children. In the case of one 
lesbian couple who fostered two siblings together for six years, each parent adopted one child 
because they could not adopt as a couple. An opposite sex couple could have adopted both 
children together. Another parent in a same-sex relationship who has cared for foster children for 
more than 10 years told me: 

I believe this bill is about the children's rights. I believe that children have the right to legally own their 
parents; the one that loves and nurtures them, who tucks them in bed at night, changes their nappy, 
toilet trains them, hugs them good bye on their first day at school. 

<30> 
Children who are put in the foster care of same-sex couples deserve the same right to 
permanency as children put in the foster care of opposite-sex couples. A number of foster parents 
contacted me in support of this bill but, in order to protect their children, do not wish to be 
identified. It inspires me to hear of their efforts to provide loving care despite the lack of legal 
recognition. 
 
When vulnerable and disadvantaged children need foster care and a safe home it is in their best 
interest if the pool of loving, nurturing and permanent homes is as large as possible. While many 
claim to support families and children, Australia has a poor history of determining who can and 
cannot be parents. We have discriminated because of race, ethnicity, religion, sexuality, age and 
marital status. It is time to take irrelevant considerations off the statute book. I welcome the 
decision by the Premier and the Leader of the Opposition to allow a conscience vote on this 
legislation. The bill is about protecting real children in real families and recognising their 
relationship with both their parents regardless of sexuality. Parliament should acknowledge that 
same-sex couples are providing loving, nurturing and stable homes for children and take this 
opportunity to give those families the same legal protection that other families have under the law. 
I ask members to think about the impact discrimination has on children and use their conscience to 
support children in all families. 
 
Ms LINDA BURNEY (Canterbury—Minister for the State Plan, and Minister for Community 
Services) [4.51 p.m.]: In speaking to the Adoption Amendment (Same Sex Couples) Bill 2010 (No. 
2) I am conscious that I am one of the very early speakers in this debate. I hope and expect that 
we will keep this important debate civilised, balanced and respectful in this House—I am sure that 
we will. I begin my contribution with a true story about a little foster child—we will call her Lily–who 



was taken into care at the age of 11. Lily grew up in a very chaotic household. Her mum was 
addicted to drugs and often disappeared. Lily was seriously neglected. She had to get herself to 
school and could not predict what she would find when she got home. Her mother had many 
different partners. Lily was exposed to domestic violence and grew up in an emotionally toxic 
environment. Home was anything but a safe and warm place. Lily's foster parents, however, have 
remained a constant and stable presence in her life. Lily is now 24 years old and has a 3-year-old 
baby boy. Her foster parents are actively involved in the life of this little boy whom they consider 
their grandchild. They now care for their grandson two days a week. They are a lesbian couple. 
 
As Minister responsible for the Adoption Act I take a special interest in this bill, and I commend the 
member for Sydney for introducing it. I recall very clearly the day I realised as Minister that we had 
policy inconsistencies regarding our adoption laws in New South Wales. We allow a single gay 
person to adopt but not a gay couple. We allow gay couples to foster then prohibit them from 
adopting their foster child. This bill is our opportunity to repair this injustice and give these children 
the legal and emotional certainty they deserve. I make it very clear that I wholeheartedly support 
this bill as a member of Parliament, as a Minister and, first and foremost, as an individual. I support 
this bill because it is a social justice issue, it is a matter of common sense and it removes 
discrimination. 
 
This bill will amend the Adoption Act 2000 to enable children to be adopted by couples of the same 
sex. Importantly, the bill includes an amendment to the Anti-Discrimination Act 1977 in recognition 
of the values and beliefs of faith-based organisations that provide a significant share of adoption 
services in New South Wales. This amendment exempts those organisations from the legal 
obligation to provide their services to same-sex couples, thereby ensuring the continuation of their 
important work—I will say more on this shortly. The House may recall that as from May 2009 an 
amendment of the Adoption Regulation 2003 has been in effect. It makes sure that the primary 
focus of the assessment of prospective adoptive parents is not their age or marital status but their 
parenting capacity. This to guard the best interests of the children involved. The effect of this bill is 
essentially an extension of the amendment. It will allow this "best interest" principle to operate 
most effectively by allowing adoption by a gay couple where it is the best interest of the child. 
 
The Premier's laudable decision to allow a conscience vote on this bill is testament to the emotions 
and sometimes also the misunderstandings and fears this bill generates. That is what makes this 
debate so incredibly important. As elected representatives we must find the balance between logic 
and emotion, navigating as many personal beliefs and convictions as there are members of this 
House. We have a longstanding tradition in this Chamber and in Western democracies in general 
to rate evidence-based policy highly. We do not allow our decisions in this House to be guided only 
by sentiment. The bill is strongly backed by evidence and independent peer-reviewed research. It 
is evidence-based. 
 
The inquiry of the Legislative Council Standing Committee on Social Issues into same-sex 
adoption investigated the research on the impact of sexual orientation on child rearing. This 
research shows that it is the way the family functions and not its structure that is the critical factor 
in promoting the welfare and wellbeing of children. Put another way, having a happy, healthy, well-
adjusted child depends much more on what their parents do than on whether they are 
heterosexual or homosexual. This is consistent with broader child wellbeing research that has 
shown time and again the importance of a loving, stable, accepting relationship with parents who 
prioritise the needs of their children and are prepared to work at developing and sustaining a 
positive attachment. These are the factors that present children with the best possible chance in 
life. 
 
As Minister for Community Services the advice I have received from child care and protection 
experts is that same-sex couples are fully able to provide these elements for children in their care. 
I am not aware of independent peer-reviewed research backing up the view that children suffer or 
are disadvantaged in some way without a mother and a father. I am convinced that it is our 
responsibility as representatives to make laws on the basis of evidence. Sometimes we need to 
make decisions that are confronting for some of our constituents, and then we need to explain our 
reasons for these decisions. 
 
Many highly regarded non-government organisations such as Barnardos, the Benevolent Society 
and Uniting Care Burnside have expressed their strong support of this bill. They have done so on 
the basis of the research and, importantly, on the basis of their own experiences with same-sex 
parents. I am advised that one- third of the children in Barnardos care are adopted by their foster 



parents. This is the best outcome for these children, providing them with security and stability. 
Adoption means they are no longer shuffled around the child welfare system but enjoy the security 
of a family. These are children who would otherwise have nobody, children who would otherwise 
be at the mercy of the welfare system. Of the foster carers at Barnardos, 8 per cent are gay. Do 
their children not have the same rights to security and identity as other children? UnitingCare 
states: 

We believe that this is consistent with our Christian heritage and beliefs .... the mere fact that the 
prospective parents are in a same-sex relationship should not, of itself, be a barrier to adoption. 

 
The Benevolent Society says: 

Potential adoptive parents should be assessed on the basis of their suitability to parent, not their sexual 
orientation. 

 
Three leading child welfare professionals say: 

Children think about who will care for them if their "parents" die, they notice when one "parent" is unable 
to sign permission notes at school or can't consent to medical treatment; this bill remedies these 
uncertainties for the child and places them on a level playing field with their friends. 

 
Those experts are Gillian Calvert, former Commissioner for Children and Young People, Associate 
Professor Judith Cashmore from the University of Sydney Law Faculty, and Emeritus Professor 
Dorothy Scott, inaugural Director of the Australian Child Protection Centre. 
<31> 
These are just a few examples of the countless individuals and organisations who have expressed 
their support for this bill. 
 
In coming to a decision on this issue we must recognise the diversity of families across our 
community. Notwithstanding the personal, moral and religious beliefs of members of this House 
and their constituents, the fact is that gay and lesbian couples do have and will continue to have 
children, care for children and be parents to children. The current law hurts children with gay and 
lesbian parents by denying legal and social recognition to their families. At the moment only one 
parent of a same-sex couple can adopt a child. If something happens to the adoptive parent the 
non-adoptive parent is left without legal rights and, therefore, the children are left without a legal 
parent and without security and stability. This bill will provide those children with the recognition 
and protections through adoption by both their carers—the same recognition and protections 
available to all other children in New South Wales. 
 
Apart from a social justice issue we are also talking about a socioeconomic issue. This bill will not 
cost the taxpayer, but it does prevent a significant number of children being dependent on the 
welfare system for longer than necessary. These children will be able to transfer into more stable 
arrangements where they will be less reliant on the State for their care. It is relevant to note that 
this bill will not affect inter-country adoptions. None of the countries that have adoption agreements 
with Australia allow same-sex couples to apply. Local adoption involves children being put up for 
adoption in New South Wales. A very important point is that the preferences of biological parents 
are an important factor in the assessment of prospective adopting parents. Fewer than 20 children 
in this category are adopted each year. 
 
The bill will have the greatest positive impact on known adoptions. This category includes 
relationships where a partner of a parent, biological or adoptive, is raising a child and cases where 
foster parents seek to adopt a child in their care. It is in this category that allowing adoption by 
couples of the same sex will have the greatest benefit by formalising longstanding family 
relationships and giving the children of these relationships the same rights that any other child in 
New South Wales already has. These children deserve our legal recognition and protection as 
much as any other child. The positive impact of these amendments is significant. It removes 
uncertainty for these children, allowing both partners to make legal decisions about the children 
they raise as their own. It gives them greater financial, social and legal security. 
 
Finally, the bill allows children who are in foster care with same-sex carers and are unable to 
safely return to their parents to have a permanent plan for their future in a nurturing, secure home 
with positive and lasting family relationships. The amendments proposed by this bill are in step 
with legislation in other jurisdictions. In the Australian Capital Territory and Western Australia all 



same-sex couples may apply to adopt jointly. Tasmania allows for same-sex step-parent adoption. 
Thirty-four out of the 50 American States allow or do not restrict gay couples from applying to 
jointly adopt. Moreover, gay couples may adopt in Belgium, Denmark, Germany, the Netherlands, 
Norway, Spain, Sweden and the United Kingdom. 
 
I will now comment on the exemption for faith-based organisations that is included in the bill. In 
New South Wales four agencies provide adoption services—Community Services, Barnardos, 
Anglicare and Catholic Adoption Services. Anglicare and Catholic Adoption Services are faith-
based organisations. Whatever one's personal beliefs, the submissions of faith-based 
organisations to the inquiry by the Legislative Council Standing Committee on Social Issues into 
same-sex adoptions bear out the conviction of religious groups with respect to this issue. The 
contributions faith-based organisations make to the wider community—for example, their work 
caring for the dispossessed, the homeless, and the marginalised—cannot be underestimated. 
They are an integral part of our pluralist society and provide stability, security and guidance to 
many. Successive governments have built an effective partnership with religious organisations. 
 
New South Wales should be proud of its pluralist tradition. We all expect to live out our beliefs in 
co-operative co-existence, where our beliefs do not have a detrimental impact on the quality of life 
of others in our community. I believe what is required in this debate is to find a balance between 
law and conscience and between equality and freedom. The employees of Anglicare and Catholic 
Adoption Services do not leave their beliefs at home when they leave for work every day. The 
question then is: Does the exemption for faith-based organisations, as included in the proposed 
bill, result in the religious beliefs of faith-based adoption service providers prevailing over the rights 
and the ability of same-sex couples to adopt a child in New South Wales? The answer is no. Gay 
couples will have full and equal access to adoption through New South Wales Community 
Services and Barnardos. Examples in the United Kingdom show negative outcomes where faith-
based organisations were not provided with an automatic exemption. 
 
Many people have raised with me the timing of this bill and whether this issue is our responsibility. 
Of course it is our responsibility: it is up to us because this issue is not going to go away until we 
address it right here. Most importantly, we cannot allow discrimination to continue when we see it. 
We cannot allow the children of these families to be treated as second-class citizens. [Extension of 
time agreed to.] 
 
All independent research refutes the myths that two men or two women cannot be trusted to raise 
children or that children will end up confused about their gender or sexuality. On the contrary, 
evidence shows that gay and lesbian couples have the same parenting qualities as heterosexual 
couples. They are, in fact, boringly normal and face the same struggles, joys and rewards as any 
parents. As we debate this important bill, I would like to remind the House of the meaning of voting 
according to conscience. It means voting according to one's own beliefs and principles as an 
elected representative of this State, protecting the rights and opportunities of the vulnerable and 
treating all in our community equally. It means making hard decisions based on the best available 
evidence, while respecting the differing views, experiences and beliefs of our people. It means 
voting with head and heart. As a member of this House, as Minister for Community Services and 
as a representative of the people of Canterbury, I believe it is our responsibility to advocate the 
best interests of our children and justify our advocacy. I also believe it is our responsibility to 
advocate the principle of ending discrimination with respect to all those in our community, be it 
children or adults. That is one of the tenets of our society. Finally, it is equally important that the 
freedoms and liberties of faith-based religious organisations in the provision of services in 
accordance with their own values and beliefs are protected. 
 
The bill as proposed has no downside. However, it does provide essential benefits to our children. 
It will first and foremost put the children of same-sex couples on an equal footing with other 
children. This bill is an important step forward for the children of New South Wales. It is about their 
right to grow up with confidence and belief in themselves. It is about their right to stability, their 
right to be safe, their right to be loved and their right to their own identity. It is about their right to 
feel as valued by society as does any other child. The best interest of our children overrides 
everything else and underpins everything in this bill. Sometimes one just has to do the right thing. 
Sometimes in our endeavours as human beings bravery is required. I call on all members of this 
House to remember that this bill is about those children who currently do not have the same rights 
as children raised in heterosexual families, particularly foster children. I want members to keep that 
in mind. 
<32> 



This is a time when we have to do the right thing. In my heart I believe passionately that for the 
sake of the children of same-sex couples, the right thing to do is to support this bill. We know these 
children. They have a right to be treated as equally as any other child and currently in this State 
that is not the case. This bill will right that wrong. I urge all members to support the bill. I commend 
the bill to the House. 
 
Ms PRU GOWARD (Goulburn) [5.10 p.m.]: I support the Adoption Amendment (Same Sex 
Couples) Bill 2010 (No. 2) in principle and look forward to addressing the amendments that I 
understand will be proposed at the Committee stage. I support the bill, but with mixed feelings. On 
one hand, there is the determination to protect the rights of the child and, on the other hand, there 
is some disappointment at the nature of the debate and the political cloud that has enveloped it. It 
is disappointing that a bill to legalise same-sex adoption has been presented as a homosexual or 
same-sex rights bill when, in my view, it has almost nothing to do with same-sex rights and 
everything to do with the rights of the child—a point to which I will return. 
 
This has placed the debate over this bill in a highly charged environment, with members of the 
public believing that to oppose it is unfair to homosexuals or same-sex couples and that, 
conversely, to support the bill is immoral, undermines Christian values and, in my case, would 
damage me politically as I represent a so-called conservative regional electorate. I am a practising 
Christian who has been highly involved in the activities of my church and I believe I speak from 
those same Christian values that have driven others to oppose the bill. Such is the role of values.  
 
It is my view that the people of New South Wales understand the role of the conscience vote. 
Historically it has been used in only a limited fashion and has been confined to matters of social or 
religious values. The electorate appreciates that it is not possible for their elected representative to 
agree with all views simultaneously, and when they elect their parliamentary representative they 
elect that person understanding that there will from time to time be occasions when the elected 
member's conscience does not agree with theirs. Electors vote for or against us appreciating that 
our personal values and capacity for judgement will need to be exercised from time to time and, as 
is the Australian way, I believe that personal differences can be understood and respected in our 
communities. On this issue I have neither polled nor focus group-tested my communities in the 
Goulburn electorate. I am confident that they believe I will do what I think is right, as will all others 
in this House.  
 
It would be a great deal easier to oppose this bill; the status quo rarely needs defending to the 
same degree as change, and in any case I strongly support the notion that children are 
theoretically entitled to be brought up by both a mother and a father. In the best of all possible 
worlds, a man and a woman united in love and care for each other with the common purpose of 
giving their children the best childhood and opportunities in life is an ideal. I appreciate that there is 
some research to the contrary, as the Minister opined. But in my experience children thrive where 
the family has both a man and a woman as parents and where there is the opportunity for male 
and female role-modelling and mentoring. A diversity of experiences for the child to draw upon, 
much like diversity in the workplace, uncontroversially is considered to provide better outcomes. 
That is why we have Father's Day as well as Mother's Day—to celebrate, apart from anything else, 
the different things our parents do for us.  
 
Same-sex families where the other biological parent is also regularly involved in the child's life is a 
mature way of recognising this absence and is increasingly common. But the truth is there are a 
number of very obvious reasons why we no longer live in a world where father and mother families 
are the only option. In New South Wales, homosexuals can already adopt a child and do. Single 
parent families are increasingly common. Open adoption often means a child has a relationship 
with both its adoptive and natural parents. Homosexual foster parents are part of almost all out-of-
home-care agencies, including faith-based agencies. In other words, we have long since accepted 
that the interests of the child come first and that if a homosexual person or couple is best placed to 
give a child the love and protection they need, then that must be the overwhelming principle that 
drives the decision to allow them to adopt. I have had, as has the Minister and I suspect others in 
the place, very moving correspondence from children raised in same-sex households who believe 
they were raised happily, safely and to their benefit. 
 
It also has to be said that there are many heterosexual families where the children are abused and 
neglected. There are 16,000 children living in New South Wales who have been removed from the 
care of their parents because of neglect or abuse. In my limited experience as shadow Minister in 
the dozens of cases brought to my attention I have not encountered one case in which a child has 



been removed from a same-sex household. That certainly does not mean that homosexual 
households are better places to raise children but it means that heterosexuality has no monopoly 
on better parenting. Surely a child is better off in the home of two people who love the child and 
each other than with a couple who beat and mistreat the child or each other. That is certainly the 
direction given to the courts by governments of both persuasions over the years, and in that sense 
the sexual preferences of the couple are a secondary consideration in adoption matters. In my 
electorate I know several same-sex couples who are outstanding foster carers, especially since 
these children very often have high needs. 
 
One of the challenges I constantly confront as shadow Minister for Community Services is the 
sense of entitlement among parents and step-parents that because they are the birth mother, the 
stepfather or the birth father they are entitled to spend the family allowance specifically provided 
for their children on gambling, drugs or alcohol, or to abuse and neglect a child without reprimand 
or accountability because the child is theirs. Even in families without child protection histories there 
is frequent evidence that parents believe they have a right to treat their children as they see fit, 
unfettered by responsibilities. Of course, as the legally competent person they are entitled and 
required to make decisions on behalf of the child, to expect standards of behaviour and even to 
impose their values and culture upon a child as part of that child's upbringing.  
 
In a loving family environment, whether it be same-sex or heterosexual, parental responsibilities, 
including responsibility for the provision of care, education and other gifts, but also responsibility 
for imposing discipline, limits and rules, merge with the adult's rights, such as private property 
rights, cultural and religious rights and rights of personal taste, to form a safe and predictable 
family framework. Each family's framework is inevitably different. In these circumstances the 
functioning family is essentially beyond the reach of the courts and of the State—love, care and 
commitment being the electromagnetic bonds within a family that combine to produce safe and 
happy children and resilient and functioning adults of the next generation. 
 
Our children struggle from our bodies into the world fragile, unasked and unprotected; and it is we, 
their parents, who have no rights to that parenthood but instead have an enormous responsibility 
which we must constantly earn—and most of us do. Conversely, the newborn child has a number 
of rights and absolutely no responsibilities. Teaching responsibility occurs throughout childhood 
and is an essential part of bringing up a child to adulthood. It is one of the most frustrating aspects 
of this debate that the rights of the child to a safe and happy upbringing are conflated with the 
rights of homosexual couples to be parents. In my view people have no rights at all to be parents.  
<33> 
It is a great privilege and enormous responsibility, but it is not a right, except in the narrowest 
sense that people are primarily born with the physiological capacity to form offspring.  
 
I do not see this debate as at all linked with the homosexual or same-sex rights debate. In this I 
differ with my colleagues the member for Balmain and the member for Canterbury who have 
argued that this bill is about removing a form of discrimination against gay people. It is not because 
I see parenthood not as a right but as a great responsibility and honour. Adoption is not a right for 
parents. As the long and arduous adoption process demonstrates, it must be earned and proven to 
be appropriate. Nor do I believe that homosexual or same-sex adoption will inevitably lead to the 
legalisation of same-sex marriage, again because same-sex adoption is not about the rights of 
same-sex people and thus cannot be connected with the marriage debate. Indeed, were a same-
sex marriage bill to be introduced in this place—of course, the Marriage Act is a Federal Act—I 
believe a number of us would indicate in our voting preference exactly where we stood on the 
same-sex marriage issue and its connection with same-sex adoption.  
 
What we might all and must agree is that this bill is about the rights of a child to have parents who 
love them and, even more importantly, care for them and to bring them up. We are talking about 
people who are prepared to put themselves through the adoption process, which involves the 
ceaseless examination of criminal records, financial support, psychological soundness and so on, 
to prove themselves fit to be the legal parent of a child. In opposing the bill before us we would 
then deny children the full enjoyment of that right to live in a loving and stable home with two 
parents whether they be of the same sex or heterosexual. We know from all the research that 
almost always these children are the biological offspring of one of the partners in a same-sex 
relationship.  
 
This legislation is about enabling the non-natural parent to assume the legal responsibilities, not 
the legal rights, available to the natural parent. It means that the non-birth parent is also 



responsible when things go wrong, that the child has the right to stay, see or even live with that 
parent should the parental relationship break up, and a legal responsibility to provide for the child 
in their estate after death and during the child's upbringing. These are not always easy 
responsibilities and I see no notion of right being attached to any of them. Even the so-called right 
to visit a child in hospital is really the responsibility to visit the child that one cares for and the 
child's right to expect that its parents will both be able to attend them.  
 
I understand that many foster parents seek to adopt their children and that this process currently 
takes a number of years. During those years the views of the natural parents are sought and the 
record of the foster parents in caring for the children is closely considered by the court. It has been 
said that natural parents might not give their children up for adoption if they believe the child would 
be adopted by same-sex parents. We are talking in this instance of that very small number of 
adoptions where the adoptive parents and child are not known to each other. That consideration 
might also apply to natural parents who would prefer their child to be adopted by others of the 
same race, religion or even disability as themselves.  
 
For this reason, I understand an amendment to the anti-discrimination legislation has been 
proposed that would enable faith-based adoption agencies to exercise these same discriminatory 
judgements and has been incorporated in this bill. I welcome that change. In any event, by 
exempting faith-based adoption agencies from this bill, there is already the capacity for natural 
parents to seek to process their adoption through an agency with a similar view to their own about 
same-sex or heterosexual family preferences and, indeed, about ethnicity or religion. 
 
I understand also that there is the possibility of an amendment that would limit this bill to adoptions 
where there is a biological link with one of the adoptive parents, as is the case in Tasmania. 
Although that would limit the impact of the bill considerably, I believe it would also make it much 
more acceptable to those many members of this House who are concerned that stranger 
adoptions would give heterosexual couples equal footing with homosexual couples when there is a 
strong view in the community that, all things being equal, heterosexual families are preferable. I 
see this as an academic debating point because all things are never in reality equal. However, I 
await the amendment with interest.  
 
I support this bill as a social conservative. I believe in parental commitment, in particular as a 
means of underpinning the rights of children to a happy and safe childhood of hope and promise. I 
do not believe that the thin edge of the wedge argument necessarily applies here because it is 
always up to the good judgement of the Parliament of the day. That is why, for example, the 
legality of a homosexual individual being able to adopt should not be seen as the thin edge of the 
wedge for same-sex couple adoption. The importance of children being adopted by those who will 
primarily love and care for them makes their own sexual preferences very much a secondary 
consideration, as the courts well know.  
 
What adults choose to do with their relationships is, these days, pretty much up to them. In an age 
when women are able to enjoy financial and legal independence, commitment in relationships is a 
personal choice and no longer a legal necessity for the protection of the weaker party. However, 
for children, so frail and so very vulnerable, it is different. For them I strongly believe that growing 
up within a committed environment, where both, not one, of their parents is legally as well as 
notionally committed to protecting, rearing, encouraging and developing them throughout their 
childhood, is what will make the difference through the legal confirmation of those parental 
responsibilities. It is true that de facto heterosexual couples enjoy similar parental responsibilities 
to married parents. However, that is precisely because de facto couples may be married. Because 
same-sex couples cannot marry they therefore cannot have de facto parental obligations conferred 
upon them. [Time extended.] 
 
Indeed, enabling same-sex adoption removes one very powerful argument for same-sex marriage; 
that is, the need to protect the rights of the children who are part of that relationship. We all know 
the difference commitment makes to a relationship and how, in the case of adoption, that 
commitment must be even harder fought for than it is for those of us lucky enough to bear our 
children or to be their biological parent. Children may nor may not do better in families with same-
sex parents than in heterosexual households. That is clearly open to debate. However, in my view 
as a social conservative, children will do better in families where both parents are committed to 
those children. For biological parents, culture, history and deep instincts make that easier. For 
those who are not so connected, the commitment of legal parentage through adoption will go a 
long way towards strengthening those bonds. 



 
This is certainly not to say that there are not same-sex couples where both are equally committed 
to the children, whoever is the biological parent. However, a bit like heterosexual parentage, the 
relationship of itself is no guarantee of that. A formalising of the bond between each parent and the 
child does in my view make the difference. I commend the bill and look forward to considering the 
amendments that will be proposed. We must put the happiness and wellbeing of our children first. 
Modern life, especially modern family life, is too varied, too complex and too different to justify 
restricting parenthood. Instead, we must promote parenting that gives each child the same right to 
love, care and commitment. This is indeed the right thing. 
 
Ms VERITY FIRTH (Balmain—Minister for Education and Training) [5.28 p.m.]: I support the 
Adoption Amendment (Same Sex Couples) Bill 2010 (No. 2). Removing discrimination is about 
respecting human dignity and ensuring that everyone has the best possible opportunities in life 
regardless of their sexuality or the sexuality of their parents. I recently had the pleasure of meeting 
with a family who live in my electorate. Like many families in my area, both parents go to work, 
playgroup and weekend sport, their cupboards are full of prewrapped gifts for the endless cycle of 
year 1 birthday parties and they have become experts in keeping the peace between their bossy 
elder daughter and her baby brother. 
 
The difference between this family and most others is that the parents are two gay men. Both 
parents have the telltale bags under their eyes that inevitably come with juggling work, raising two 
children and trying to remember what it was like to have a social life. Like many working families 
around the country, they are decent people who clearly have a deep love for their children and a 
strong commitment to each other. They came to me to talk about the inability of same-sex couples 
to adopt in New South Wales. It is an issue that affects their family directly. Despite raising their 
children and sharing their life, only one of them is the legally recognised parent of their children.  
<34> 
While the other has been able to secure a parenting order, conferring many of the same legal 
responsibilities, there is currently no legal mechanism which allows his parenthood to be 
recognised fully.  
 
I left the meeting with two lasting impressions. The first was that this family—like most families, 
whatever their makeup—provides deep love, care and support to their children. The second was a 
deep sense of injustice regarding existing adoption legislation. Many of the arguments against 
same-sex adoption stem from a belief that children have a right to, or are best served by, having 
both a mother and a father. For most of us who grew up with a mother and a father, perhaps this is 
an understandable reaction. However, it fails to acknowledge the thousands of children who are 
growing up every day with single parents, with grandparents, in joint custody situations—like me 
and my brother—or with gay and lesbian parents. When we deny these kids and their families 
legal rights and protections, we are not protecting children; we are punishing them for their family 
not resembling the nuclear ideal. Research has shown time and again that kids growing up with 
gay or lesbian parents are no more or less likely to be gay themselves, to suffer from mental or 
physical illnesses or be unfairly disadvantaged. In fact, a recent study suggested that kids with two 
mums were more likely to be well-adjusted and have higher self-esteem.  
 
Labor in government has a proud record of reform for gay men and lesbians. In 1984 it was the 
Wran Labor Government that decriminalised homosexual activity between consenting adults. From 
1995 to 2010 the New South Wales Labor Government has eliminated discrimination and provided 
legal recognition of same-sex de facto couples in more than 100 pieces of State legislation. It has 
been the New South Wales Labor Party that amended the Anti-Discrimination Act to ensure equal 
protection for lesbians and gay men caring for their partners. It was a New South Wales Labor 
Party that changed State superannuation laws to recognise same-sex couples, equalised the age 
of consent laws, and provided legal recognition for both partners in lesbian couples with children 
as the legal parents of their children.  
 
At a Federal level, it was the Whitlam Labor Government in the early 1970s that first included 
sexual preference as a ground on which workplace discrimination could be investigated. From 
1983 to 1996 the Hawke and Keating governments added sexual orientation anti-discrimination 
protection to the Public Service Act, recognised same-sex couples for immigration purposes, 
passed sexual privacy laws, and declared anti-gay discrimination in the workplace to be a breach 
of human rights. In 2008 the Rudd Government legislated to remove discrimination against same-
sex couples from 85 pieces of Federal law and recognised the children of same-sex couples for 
the first time. 



 
In 2008 I was proud to support the New South Wales Government's recognition of lesbian co-
parents of children born through assisted reproductive technologies such as in vitro fertilisation. 
The New South Wales Government has now removed every piece of discriminatory legislation 
against lesbians, gay men and their families other than the Adoption Act 2000. Allowing same-sex 
couples to be eligible to be considered as adoptive parents is the last piece of the puzzle, 
removing all discrimination against lesbians and gay men in New South Wales. 
 
The member for Sydney, Clover Moore, has introduced a bill seeking to remove adoption 
discrimination. I applaud her for her efforts. Something that I think is sometimes misunderstood in 
this debate is that adoption is not an automatic right. Making same-sex couples eligible to adopt 
does not entitle them to adopt children, and it does not entitle them to adopt children more than 
anyone else is entitled to adopt children. People wishing to adopt kids are subjected to lengthy 
checks and assessments by registered adoption agencies to ensure that children are placed in a 
suitable environment.  
 
This bill means that parenting capacity—not gender, not sexuality—becomes the sole determinant 
of whether a person should be assessed as suitable to adopt a child. At the end of the day the best 
interests of the child remain the paramount consideration in making decisions about the adoption 
of a child. Adoption reform would provide a mechanism for same-sex couples to have their 
parenthood recognised, and to expand the pool of potential adoptive parents for kids in New South 
Wales. Currently lesbian and gay stepparents and foster parents who are providing homes and 
care for children across the State are unable to formalise that parent-child relationship. Allowing 
adoption would provide these children with the legal and emotional certainty of two formally 
recognised parents able to make medical decisions, sign notes for school and ensure the children 
are protected in the event that one parent were to die.  
 
I thought the point made by the member for Goulburn was pertinent. These are children who have 
often been taken from homes where they have suffered devastating trauma and neglect. At the 
moment, if these children find a safe haven with a same-sex couple who gives them, for the first 
time, that sense of security and safety, these same foster parents are not eligible to apply to adopt 
these children. I cannot imagine how that can possibly ever be in the best interests of the child. 
 
However, adoption equality is not just about substantive rights and legal protections. It is about 
ensuring that children have loving and stable families—equal before the law, regardless of 
makeup. I met with another constituent recently. He and his partner had fostered a young boy from 
early childhood—providing a child in need with a loving and supportive environment. They were 
lucky and the arrangement proved beneficial for both them and the child—so much so that they 
were encouraged by the foster care agency to consider adopting the boy. The current state of 
affairs means that only one of them has thus far been able to become the legally recognised 
parent of their child.  
 
A situation in which a gay or lesbian individual is eligible to be considered for adoption—and yet 
their partner who is sharing the emotional and financial responsibility of raising a child together is 
not—is nothing short of absurd. If this legislation is successful, that family, and so many others like 
it across New South Wales, will finally be granted the recognition they deserve. There will be 
benefits from the protections and responsibilities that legal recognition of parenthood confers. 
However, there will also be the strong message that the law, the Government and society more 
broadly recognise the truth—that theirs is a family as deserving, complete and real as any other.  
 
I remember that at the age of 14 it suddenly dawned on me that everyone should be free to love 
whoever they fall in love with, and that a civilised society would never stand in the way of 
something as giving and as fundamentally human as this. It is my firm belief that same-sex 
couples and their children should have all the same rights, responsibilities and protections as 
heterosexual couples and their families. Discrimination on the basis of sexuality is completely 
unsupported by any evidence, and more importantly is unjust. I am proud to be supporting this bill. 
I am proud that the member for Sydney has moved this bill to remove the last piece of the puzzle. I 
am proud that today we are attempting to remove that last piece of State discrimination against 
same-sex couples and their families. I look forward to a day soon when unjust discrimination is a 
thing of the past. I commend the bill to the House.  
 
Mr ANDREW STONER (Oxley—Leader of The Nationals) [5.37 p.m.]: Children deserve the best 
possible environment; I think all members agree on that. In my view, that environment is in a family 



with a mother and father. As the father of six children I know that my children have benefited from 
having parents of both genders—male and female—and various studies have supported this view. 
I refer to a review of research undertaken in 2004 by a Dr G. A. Rekers, a Professor of 
Neuropsychiatry and Behavioural Science, at the University of South Carolina School of Medicine. 
He came to the conclusion that empirical research and clinical experience clearly demonstrated 
that households with a homosexual-behaving adult member, firstly, imposed unique harms of 
stresses on children; secondly, that those households were substantially less stable than 
heterosexual families; and, thirdly, that children in those households were deprived of the benefits 
of having relatively better psychologically adjusted adult family members who provided the benefits 
of both a mother and a father figure. I know there is contradictory research but I feel this 
contradiction demonstrates there remains significant doubt about the outcomes for children in 
same-sex households. 
<35> 
I am sure that there are gay couples who are wonderful parents, who love the child in their care. I 
also know that there are heterosexual couples who are particularly poor parents. However, the 
principle of which family structure is best for children in their development remains the most 
important issue. I have received many messages about this issue from across my electorate and, 
indeed, from across the State. The great majority of them do not support same-sex adoptions, 
quite often for the reasons that I have already outlined and will continue to outline. I refer to an 
email I received just yesterday, which states: 

Dear Andrew, 
Just want to say how horrified I am that this is already on the table though shouldn't be surprised. There 
is no argument that these children need a loving home when there are so many people mother and 
father longing to adopt. Its not that homosexual couples aren't laughing but they do not offer what every 
child should be offered wherever possible - a stable home with a mum and a dad. 
Your sincerely 

Another one being emailed around states: 
This week, the NSW Parliament will vote on whether to legalise adoption for same-sex couples and 
deny children the right to have both a mother and a father. 
 
This is something we totally need to stand against!! 
 
... 
 
There is a link you can follow to send your local MP an email voicing your objections. 
 
Please do this ASAP, and forward this email ... 

I was interested to note a comment in the Illawarra Mercury by a former Labor member of this 
place, Bob Harrison, the retired member for Kiama. He states: 

The United Nations declarations on the rights of the child stipulates that a child must not, other than the 
most exceptional circumstances, be separated from his or her mother. 
 
This UN affirmation doesn't appear to carry much weight with the government ... NSW 
 
... 
 
I believe that [this] government and [its] premier by aligning itself with the ideologically driven social 
engineering policies of the Greens and the rhetoric sprouted by Libertarians around the world, about the 
so called rights of homosexuals to marry and/or have access to adoption lists, do their party and the 
electorate a massive disservice. 
 
What is being overlooked in this sudden rush of social engineering experiments is that the right of 
babies who are born helpless are being deprived by the State, of the right to grow up knowing the love 
of a mother and a father. 
 
... 
 
Infant children who have been denied by circumstances, an opportunity to grow up with their biological 
mother and father, should also have legislated rights to be placed in the nearest possible equivalent 
family environment. 

That was interesting coming from a former member on the Labor side of politics. I referred also to 
the Australian Christian Lobby website because that group has been active in relation to this issue. 



In a media release dated today, David Hutt, the New South Wales Director of Australian Christian 
Lobby, states: 

The debate about same-sex adoption is not a gay rights issue. This is about children's rights—
specifically the right of an adopted child to be placed in a home with both a mother and a father ... 
 
Sadly, adopted children can often face emotional struggles. If passed, this bill will allow children to be 
adopted out to two mums or two dads and make them miss out on the love and role modelling that both 
a mum and a dad can provide. 

Mr Hutt said that in the case of same-sex couples wanting to adopt children already living with 
them, most of their concerns about providing parental care can be effectively dealt with through a 
parenting order made by the Family Court. While many supporters of the bill introduced by the 
member for Sydney feel that the issue is about discrimination towards gay people and about their 
rights, what these people forget are the rights of the child involved. These children do not have a 
voice in this debate. I am putting the rights of the children to have the best possible family 
environment with male and female role models first and foremost. 
 
In my view, it is not about discrimination; it is simply that governments have a responsibility to put 
in place standards and structures in the best interests of present and future society. I am aware 
there are a number of amendments to the bill but my view is that one cannot sugar coat this issue 
by amending to try to please those who have issues or objections. The principle of the best 
environment for the child remains paramount. That is why I oppose the bill. 
 
Ms VIRGINIA JUDGE (Strathfield—Minister for Fair Trading, Minister for the Arts) [5.44 p.m.]: I 
have studied the Adoption Amendment (Same Sex Couples) Bill 2010 (No. 2) introduced by the 
member for Sydney and I am very concerned about its implications since it undermines my very 
firm commitment to our State's anti-discrimination laws. The Anti-Discrimination Act 1977 was 
enacted to ensure that people of all races, gender and transgender, religion, domestic and marital 
status, sexual preference, disability and age, have equal rights and opportunities in basic areas 
such as education, employment, accommodation and the acquisition of goods and services. These 
rights are outlined in parts 2 to 4 of the Anti-Discrimination Act. 
 
In the area of adoption it is the rights of children that must be protected. It is a tenet of our 
contemporary society that children thrive best with two parents who have legal and social 
obligations to support them financially and emotionally. Until now no agency has been able to 
allow same-sex couples to jointly adopt a child in our State. This situation has applied consistently 
to all of our residents and service providers. The bill specifically exempts Anglicare, CatholicCare 
and other organisations established or controlled by religious organisations and exempted under 
the Adoption Act from the operation of the Anti-Discrimination Act. This means that they will 
continue to be able to deny adoption services to same-sex couples. This exemption is wrong in 
principle. 
 
In drafting the Adoption Act 2000, the Legislature painstakingly outlined the criteria to be applied in 
determining whether applicants for adoption are suitable. It is unnecessary and heavy handed to 
add another organisation's own criteria to the mix. Section 8 of the Adoption Act requires that in 
making a decision about the adoption of a child the decision-maker is to have regard to a number 
of principles. These include the best interests of the child both in childhood and in later life. 
Adoption is a service for the child and no adult has the right to adopt a child. The child, if able, 
must be given the opportunity to express their views, which must be given due weight by reference 
to their developmental capacity. The child's language, cultural and religious ties must be identified 
and preserved. 
 
In determining the best interests of the child, section 8 further provides that the decision-maker 
must consider many factors, including the child's wishes, age, maturity, level of understanding, 
gender, background and family relationships; the child's needs, including sense of identity; 
disability; wishes expressed by either or both of the parents of the child; the relationship the child 
has with any siblings and its parent; the adoptive parents' attitude to the responsibilities of 
parenthood; the relationship of the child with each adoptive parent and their suitability to provide 
for the emotional and intellectual needs of the child; protections for the child from physical and 
psychological harm; and the alternatives to making the adoption order and their likely effect. 
 
One can see that the Adoption Act provides comprehensive protection in preserving the culture 
and heritage of the child and ensuring their needs are met. They do not require another agency to 
overlay their specific beliefs and criteria in the selection process. Our State's anti-discrimination 



laws have been hard fought. They have been developed over the past few decades in the spirit of 
upholding equal rights for all the residents of New South Wales, regardless of their religious creed 
or sexual preference. It is the most vulnerable in our society who rely on each and every one of us, 
members of this Parliament, to uphold these basic rights. Surely our children have one of the 
greatest claims to our protection. 
<36> 
As the member for Sydney said in her agreement in principle speech, almost 60 Acts, regulations 
and by-laws have been amended to remove discrimination against gay men and lesbians. Similar 
legislation at Commonwealth level has amended nearly 100 laws to remove discrimination. I 
consider it a retrograde step to appease one section of the community by allowing its agencies the 
right to discriminate against same-sex couples, or more specifically their children, who have a right 
to be cared for and provided for by two parents equally. This is a cynical and opportunistic strategy 
to ensure the bill is passed while offending as few people as possible. This is not the role of 
government. It is our responsibility to enshrine the principle that basic human rights must be 
applied across the board to all citizens. The bill in its current form is not conducive to social 
cohesion, and it further compounds the antagonisms, segregation and discrimination it claims to 
address. 
 
It is dishonest to pretend we are allowing this discriminatory conduct on the basis that religious 
sensibility should override what we uphold in a civilised, inclusive society: that all of our citizens 
have equal rights and responsibilities. If we are going to allow same-sex couples to jointly adopt, it 
would be wrong to allow any organisation to discriminate against them. Either we are supporting 
the rights of children of same-sex couples to be treated equitably across the board or we are not. I 
say to my colleagues: This is a conscience vote. By all means vote for a bill that removes the 
ability to discriminate against same-sex couples from adopting in this State. That would represent 
progress in the anti-discrimination laws resulting in the equal right for children of same-sex couples 
to be parented by two supportive parents. But do not sacrifice one section of the community—the 
children of same-sex religious couples—relegating them to differential treatment just so the 
majority can benefit from new rights. This returns us to the very situation that anti-discrimination 
laws attempt to address: where preferential rules apply to a majority while the minority suffer 
discrimination. 
 
Mr RUSSELL TURNER (Orange) [5.52 p.m.]: I speak to the Adoption Amendment (Same Sex 
Couples) Bill 2010 (No. 2). I understand that changes to the original bill will prevent faith-based 
agencies from facing discrimination challenges if they do not allow same-sex couples to apply 
through that agency to adopt a child who is eligible for adoption within that agency. I take this 
opportunity to thank my leader, Andrew Stoner, who has given my Nationals colleagues and me a 
conscience vote on this important bill, and I thank the member for Sydney for introducing it. At the 
outset I indicate that I will support the bill and I hope it is passed in this House. 
 
The object of the bill is to amend the Adoption Act 2000 to allow couples of the same sex to adopt 
children. Under the Act, a couple is defined as a man and a woman who are married or who have 
a de facto relationship. The bill amends that definition, along with the definition of "spouse", so that 
it includes persons who are de facto partners. The definition of "de facto partner" in the 
Interpretation Act 1987 refers to persons of the same sex or a different sex. The bill will also 
enable the same-sex de facto partner of a person who is the adoptive parent of a child to adopt 
that child in his or her capacity as a step-parent. The bill also makes consequential amendments to 
other legislation so as to enable the provision and recording of information about the adoption of 
children by couples of the same sex. As a member of the Legislation Review Committee, I 
acknowledge the work the committee has put into this bill. 
 
Existing adoption excludes families headed by same-sex couples. Unlike heterosexual couples, 
same-sex couples cannot adopt a child together. Despite this, it is estimated that more than 1,300 
children live in same-sex couple families in Australia. A 1997 New South Wales Law Reform 
Commission report recommended that legislation permit adoption by either a couple, whether 
married or de facto, heterosexual or same-sex, or a single person. Despite this, reforms to 
adoption procedures in 2000 did not extend adoption rights to same-sex couples. Meanwhile, the 
Australian Human Rights Commission 2007 report entitled "Same-Sex: Same Entitlement" regards 
the exclusion of same-sex adoptions on the basis of sexuality as a breach of article 21 of the 
Convention on the Rights of the Child, which requires that the best interests of a child be the 
paramount consideration in adoption. 
 
In its July 2009 report entitled "Adoption by same-sex couples" the Standing Committee on Law 



and Justice concluded that "same-sex parenting is as likely to result in positive developmental 
outcomes for children as opposite sex-parenting". However, the committee report was not 
endorsed unanimously and dissenting statements were provided by two members. Provisions 
under this bill reflect the recommendations made by the Legislative Council Standing Committee 
on Law and Justice in its report entitled "Adoption by same-sex couples". 
 
I note that a number of agencies that work with children and families—such as Barnardos, 
UnitingCare and the Benevolent Society—support the bill, whilst Anglicare and CatholicCare are 
against what I believe is a further step towards gaining legal equality and social justice for lesbians 
and gay men in New South Wales. I have received a number of letters and emails from 
constituents within my electorate who are against the bill. The majority of concerns raised are 
based around the ideal of having children raised by a mother and a father—the ideal that revolves 
around: boy meets girl, they fall in love, after an appropriate time they marry in a church with the 
blessing of God, and they go on to have children. Ideally, in the words of the former Federal 
Treasurer Peter Costello in 2006, it is "one for Mum, one for Dad and one for the Country". 
 
The notion that children are raised in a loving family—dad has a good job, mum stays at home to 
look after the children, and everyone lives happily ever after—is in this day and age somewhat 
utopian and always has been unachievable. Fortunately today we as a society acknowledge that 
very few families and people live in this so-called ideal world. We accept that all marriages do not 
last; we accept that de facto relationships are seen by many couples as a viable alternative to 
marriage; and we accept that single mothers and single parents are a part of our modern society. 
Since becoming the member for Orange in 1996 I have seen two bills pass through this House that 
provided major steps forward in giving lesbians and gays better equality in our society. In 1999 the 
Property (Relationships) Legislation Amendment Bill 1999 was passed in this House, and I 
abstained from voting on that occasion. 
 
In 2003 the Crimes Amendment (Sexual Offences) Bill was passed in this House and on that 
occasion I voted in favour of the bill. Then in 2008 the Miscellaneous Acts Amendment (Same Sex 
Relationships) Bill 2008 was passed. As I said earlier, a bill to introduce adoption rights for 
homosexuals was not passed. However, following an extensive public inquiry the New South 
Wales Standing Committee on Law and Justice recently recommended changes to adoption 
legislation to remove the final piece of discrimination against same-sex couples. As I said earlier, 
the bill has the support of Barnardos and UnitingCare, two excellent providers of programs for 
children including foster care and adoption. In a letter from Barnardos addressed to all members of 
this House and signed by Louise Voigt, the Chief Executive Officer and Director of Welfare, the 
agency stated: 

We would like to let you know of our experience in the provision of foster care and adoption by same sex 
couples and urge you to support the bill. This issue affects only a small number of children in our care as 
only 8% of our foster carer families are same sex couples, however we are writing to you about this 
matter because of our concern that these children in strong and viable foster care placements should 
have the opportunity for adoption which is available to all children in our programs. 

<37>  
All the children have suffered significant abuse and neglect, are permanently removed from their birth 
parents, and all the children have strong healing relationships with their foster carers. All were matched 
to meet the children's special needs— 

I repeat— 
All were matched to meet the children's special needs. 

A letter received by all members of this House from UnitingCare, signed by the Reverend Harry 
Herbert, Executive Director, UnitingCare NSW.ACT, stated in part:  

The key issue for us is the best interests of the child. In our view the same approach should apply in 
regard to adoption as we apply in foster care.  

UnitingCare also supports this bill as it would remove discriminatory practices from the adoption process 
and would also increase the pool of potential parents available to agencies involved in adoption.  
 
UnitingCare Burnside has a long track record of success for children and their carers based on a non-
discriminatory foster care program. As such we do not believe that prospective parents being in a same 
sex relationship should be a barrier to adoption. 



 
Tonight I am amongst 92 other elected members of the New South Wales Legislative Assembly. 
On this issue I have received more than 370 emails and letters, the bulk of which are in favour of 
this very important legislation. However, of the 13 emails, letters and telephone calls I have 
received within my electorate, four were for the legislation and nine were against. These figures 
perhaps reflect on the more conservative beliefs of some country people, and are reflected 
perhaps in some of my Nationals colleagues in not supporting this bill. Virtually all of those against 
the bill state that all children raised in our society should have a mother and a father. Yes, I agree 
with that ideology; however, society today is far from what some would wish it to be. Indeed, it 
never has been.  
 
As a parliamentarian I am confronted on a daily basis either through my office, on the street or 
through the media with children being abused and children witnessing abuse, usually of one parent 
or partner against the other. This abuse is often as a result of alcohol or drugs and is often 
compounded by violent television shows. Sadly many children begin to believe that this abhorrent 
behaviour is normal, and tragically many will go on to adopt a similar lifestyle in adulthood. At 
times the Department of Community Services is overwhelmed with cases involving domestic 
disputes, child abuse and marriage breakdowns. Many of these situations are referred to the 
agencies previously mentioned, and many are attempted to be dealt with by our education system 
or other agencies.  
 
New South Wales has 1.5 million children under the age of 18, and some 94,000 babies are born 
each year. According to the 2006 census some 1,533 of these children live within a same-sex 
family, a loving and accepted same-sex family. Whilst I respect the views of most others who do 
not support this step forward in equal rights for everyone regardless of their sexuality, I believe we 
have greater issues to deal with as a State and as a nation. As a nation we have issues such as 
population, water and the economy. As a State we have major issues with health, infrastructure 
and population distribution. Because of financial pressures both parents in a family work and are 
forced to pay crippling childcare fees. Many country areas continue to suffer from a lack of doctors 
and satisfactory health care.  
 
As politicians we should be working towards making this State a better place for the 1.5 million 
children who are our future. The thousands of children who live in dysfunctional families, the 
children who have been taken away from their parents, the children who have lost their parents, 
and the children who live in a loving and caring same-sex household deserve equal rights and the 
best opportunity to be part of our State and our nation. If the Adoption Amendment (Same Sex 
Couples) Bill 2010 (No. 2) is passed tonight it will make a significant contribution to the ideals that 
we should all aspire: Equal rights and equal opportunities for everyone in our community, 
especially our children, regardless of background, religion or sexuality. I support the bill and 
commend it to the House. 
 
Ms KRISTINA KENEALLY (Heffron—Premier, and Minister for Redfern Waterloo) [6.04 p.m.]: I 
speak to the Adoption Amendment (Same Sex Couples) Bill 2010 (No. 2).I will not canvass the 
objects of the bill as they are well-known and have been well described by the member for Sydney. 
This bill is not ordinary business. It goes to core beliefs about how families form and how children 
are raised. It requires us to consider views that will either be in conflict or in congruence with our 
values and beliefs, which are formed by our personal experiences and therefore deeply held. For 
many of us it raises issues of faith. As leader I determined that such an issue entitles members of 
my party to a conscience vote. As a result, this bill may or may not pass through this Chamber.  
 
As leader I have not sought to engineer a result. I respect that each member will bring their 
personal perspectives, beliefs and judgement to this issue. I also acknowledge that the Cabinet 
previously resolved to introduce an amendment to the bill to provide an exemption for faith-based 
adoption agencies from the provisions of the Anti-Discrimination Act 1977. However, the Minister 
for Community Services discussed the Government's intention with the member for Sydney who 
has instead incorporated the amendment into the legislation. I acknowledge and welcome that. As 
members of Parliament we make judgements about what is in the best interest of the communities 
we represent, but this task carries additional complexity and weight when considering those who 
are unable to speak for themselves. In this case those people are children who are unable to be 
cared for by their birth parents or children who are unable to have their parental relationship legally 
recognised.  
 
The decision to place a child in the legal care of a person who is not their birth parent is one of the 



most significant decisions a State can take. There are few areas where a democratic State has 
such a direct and intimate impact on the lives of individuals. In New South Wales decisions about 
adoption are made in the best interest of the child. No-one has an absolute legal right to adopt in 
New South Wales. This amendment does not change that principle. Similarly this amendment will 
have no change to overseas adoptions, which are governed by inter-country arrangements that do 
not permit adoption by same-sex couples. Nonetheless, this bill still presents a significant change 
to our current practices regarding adoption in New South Wales. Our consideration is therefore: 
Does it serve the interests of the children it will affect and how do we assess that question? In 
forming my position on this bill I have considered my experiences as a mother, my responsibilities 
as a parliamentarian, and my conscience as a Christian and member of the Catholic faith. I will 
speak to each of these experiences to outline why I am supporting this legislation. 
 
As a Christian and as a Catholic I accept that some may legitimately question how I can hold a 
position that appears to be in contrast to the teachings of my faith. I understand this and I will 
address it directly. The Catholic Church upholds the primacy of conscience and teaches that 
individuals must follow their own—this was reaffirmed at the Second Vatican Council. However, 
the Catholic Church is also clear that an individual has an obligation to fully form his or her 
conscience and that they do so by considering both faith and reason—that is, a fully formed 
conscience considers human experience and examines the revelation of God in the Scriptures, 
and the teachings of the church. In talking about such things I accept that I do so as a layperson, 
and not one that can lay claim to particular teaching authority. However, that is to some extent the 
point for it is precisely this type of examination that the church asks of each individual Catholic.  
 
Our understanding of the Scriptures is not static, but rather unfolds and deepens as it is interpreted 
in light of our experience. Before I speak to my experience, let me first examine the Scriptures. For 
any Christian the most important are the Gospels; the four books that present the life and 
teachings of Jesus Christ. However, none of the Gospels record Jesus specifically addressing the 
issue of homosexuality. What then did Jesus teach that might be useful for a Catholic seeking to 
fully form their conscience on this issue? First, Jesus talked about family. In the Gospel according 
to Matthew, Jesus is told that his mother and brothers are outside waiting for him to finish 
preaching. His reply was:  
 
Here are my mother and my brothers. For whoever does the will of my Father in heaven is my 
brother, and sister, and mother. 
<38> 
The lesson I take from this is that family is not necessarily limited to those who are directly related. 
The bonds of a family can be created in other ways—in this case, spiritually. Here Jesus is 
characterising family in broad and accepting terms and this challenges me to do the same. 
Secondly, Jesus talked about children. He valued them, and demanded that others do the same. 
When some were seeking to keep children from approaching Jesus, he said: 
 
Let the little children come to me, and do not hinder them, for the kingdom of heaven belongs to 
such as these. 
 
But mostly, Jesus talked about love. He talked about it constantly: 
 
A new command I give you: Love one another. As I have loved you, so you must love one another.  

 
By this all will know that you are my disciples, if you love one another. 
 
Greater love hath no one than this, than to lay down his life for another. 
 
You must love the Lord your God with all your heart, all your soul, and all your mind. This is the first and 
greatest commandment. 
 
A second is equally important: Love your neighbour as yourself. 
 
The entire law and all the demands of the prophets are based on these two commandments. 

For Jesus, the law that is to govern above all else is that we are to love one another. And not just 
any love, but an unselfish love, a love that seeks to mirror God's love for us, a love that is shown 
not just to our relatives, not just to our friends, but to all those around us. We are to love them as 
much as we love ourselves. This love would be so great that we would give up our lives for 
another human being. This is the overwhelming message of the Gospels—a message of unselfish, 



giving, self-sacrificing love. 
 
Surely one of the greatest examples of that love we can find in our own society is in the 
selflessness and the sacrifice that parents make for their children. Parents sublimate their own 
needs and desires in order to give their children what they need. Parents show unconditional and 
undemanding love to their children. The love parents show to their child is, arguably, the best 
example of how humans love one another as God loves them. Most parents show this love to 
children to whom they give birth. But some parents choose to show this same self-sacrificing love 
to a child that they did not give birth to. To my mind and in my soul, this is exactly the kind of love 
that the Gospels show Jesus expressing and exhorting us to demonstrate. 
 
As a Catholic, I am also asked by the Church to consider its teachings in forming my conscience. 
The Church's teachings are expressed in documents and statements by bishops, the Pope and the 
ecclesiastical councils. These documents all make clear statements about the positive nature of 
human beings, the role and importance of the family and the distinction between homosexual 
orientation and homosexual activity. Time does not permit me to elaborate on each of these points 
at length but to address them in summary. The Church teaches that: children should be raised in a 
family that consists of a mother and a father; that all humans are created in the image and likeness 
of God; that homosexual orientation, in itself, is not sinful or blameworthy but that homosexual 
activity is; and that homosexual persons should not be the subject of discrimination or vilification. 
 
The first point on families is not insubstantial in Catholic teaching. The Catholic Church teaches 
that families are formed by the sacrament of marriage between a man and a woman and that the 
family is the fundamental unit of society which exists for the purpose of creating and nurturing of 
children. Sexual activity outside of marriage, therefore, is considered sinful by the church for it 
does not take place within the unit of the family for the purpose of conception and procreation. The 
Church's teachings on homosexuality make a clear distinction between homosexual orientation 
and homosexual activity. The Church accepts that homosexual orientation is not, in itself, sinful. 
Church teaching articulates that homosexual orientation is something discovered in, not chosen 
by, individuals. The Church, however, does condemn homosexual activity, and it does so for 
similar reasons that it condemns heterosexual activity outside of marriage. It is on this point that I 
have questioned and continue to question the Church's teachings. I do not accept that a 
homosexual orientation, which is not sinful and which occurs in individuals created in the image of 
God, necessarily becomes sinful when an individual acts upon it. The Church itself struggles with 
maintaining this distinction. As the US bishops expressed in their document "Human Sexuality in 
1990", this distinction is "not always clear and convincing" but it "is a helpful and important one 
when dealing with the complex issue of homosexuality". 
 
Similarly, I do not accept the Church's view that sexual activity must always be for the purposes of 
conception and procreation. In reality, the Church does not hold this view in all circumstances. For 
example, there is no prohibition on infertile married couples. This is because the Church does 
recognise that sexual activity can be, alongside its purposes for procreation, an example of the 
giving of two people to another as an act of love. In fact, in many places in Scripture the act of 
such love is analogous to the love God has for God's people. 
 
Finally, in forming my conscience as a Catholic my Church also asks me to consider what I know 
in terms of human experience. I know as a mother that the greatest gifts I can give to my children 
are unconditional love and a nurturing and stable home. I know as a parliamentarian that three 
groups of children in New South Wales are currently vulnerable under existing adoption laws and 
that this amendment would help address that vulnerability. The first group are children who 
currently live in a family with two same-sex parents where one of the parents is not fully 
recognised under the law. They are currently denied legal and material benefits flowing from 
adoption, including confirming the child's entitlement to inheritance if their parent dies and 
providing certainty about custody if one parent dies. This puts these children in a vulnerable 
position. 
 
The second group are children who are fostered by same-sex couples but cannot be adopted by 
their foster parents. This is a particularly vulnerable group of children. They can no longer be cared 
for by their birth parents. What we know is that for children in this situation the stability of adoption 
by their foster parents provides the best possible chance for their development, their health, their 
wellbeing and their education. A third and much smaller group are children who are adopted after 
their birth parents have relinquished them. I am advised that last year in New South Wales there 
were only 20 such adoptions. This legislation would make it legal for these children to be adopted 



by same-sex parents. However, under the Adoption Act the views of the relinquishing parents must 
be considered in relation to what is in the best interest of the child. This includes any views 
regarding same-sex parenting. The proposed legislation makes no change in this regard. 
 
I know that the majority of the Legislative Council Standing Committee on Law and Justice 
members were persuaded by ample evidence that the primary determinant of a child's 
development is how their family functions and not the gender or sexuality of their parents. I share 
that view. Therefore, what my experience tells me, and what our common experience tells us, is 
that the best interests of a child are served by the stability, love and care that legal adoption 
provides, regardless of the sexuality of the parents. 
 
I recognise that these issues are complex and nuanced and they demand respectful attention. 
Particularly to those who share my faith, I say that in my mind the Gospel message is one of 
acceptance. Jesus was not a man of judgement but rather a man of love. When I look at this issue 
about the adoption of children who are vulnerable, children who would know no other love and 
acceptance, and I see people offering up that unselfish love to a child, it is something that I, not 
just as a Christian and a Catholic but as the Leader of this State, want to support. In considering 
my decision, I have sought to form my conscience fully. I have considered the Gospel, and 
particularly Jesus' teaching that all laws of the Church should be based on the commandment to 
love God and to love one another. I have observed how same-sex parents show us examples of 
that love in how they sublimate their needs for the children in their care. Perhaps most 
compellingly I have reflected my own experience of such love, first as a child and now as a parent. 
I am fully appreciative of the empowerment a child receives when love and stability is provided in 
their life. In considering all of that, I must, in my conscience, support this legislation.  
 
Mr JONATHAN O'DEA (Davidson) [6.18 p.m.]: I oppose the Adoption Amendment (Same Sex 
Couples) Bill 2010 (No 2) because I believe it is generally in the best interests of a child to be 
cared for in a gender-balanced parenting situation. A mother and a father in a stable, loving 
environment offer different and complementary approaches to parenting which should generally be 
preferred over other parenting arrangements. 
<39> 
Nobody has a right to adopt and discrimination is not automatically unjust. In my view this bill tries 
to do too much. To suggest that the gender of parents does not matter and that same-sex couples 
should be assessed on exactly the same basis as other prospective parents in all situations is, in 
my opinion, political correctness gone mad. Specific issues concerning same-sex couples and 
children living with them can be addressed without resorting to this bill. 
 
In July 2009 the Legislative Council Standing Committee on Law and Justice released a report 
entitled "Adoption by Same-Sex Couples". In arriving at its report the committee received 341 
submissions and heard from 39 witnesses, reaching findings in favour of same-sex adoptions only 
on the casting vote of the Chair. While the Government declined to act on this complex and 
sensitive matter last year, the member for Sydney subsequently introduced this bill. I propose to 
speak on the current law, the best interests of the child, the scope of the bill and community input. 
Before concluding I will make some brief observations on adoption by single people and the 
proposed faith-based exemption. 
 
Section 8 (1) (c) of the Adoption Act 2000 (NSW) makes clear the principle that no adult has a right 
to adopt a child. As section 7 (a) of the Act states, "the best interests of the child concerned, both 
in childhood and later life, must be the paramount consideration in adoption law and practice". 
Adoption law should be about children's rights, not gay rights of adults. Under the current law a 
homosexual person can adopt a child as an individual but homosexual couples cannot. The 
Adoption Act 2000 (NSW) currently defines "couple" as "a man and a woman who: (a) are married, 
or (b) have a de facto relationship". This obviously excludes same-sex couples. The bill proposes 
changing the definition of "couple" to mean "two persons who: (a) are married to each other, or (b) 
are de facto partners of each other". The term "de facto partner" includes people of the same sex, 
as defined in section 21C (1) of the Interpretation Act 1987 (NSW). The bill removes the definition 
of de facto relationship, which excludes people of the same sex. 
 
Same-sex couples are allowed to foster children and this fact is often used as an argument for 
same-sex adoption. However, fostering is different from adopting in that fostering a child is usually 
a temporary arrangement, whereas adoption is permanent. Further, while there appears to be a 
shortage of foster carers there is no shortage of parents willing to adopt. Although I am not 
advocating changing current fostering arrangements involving same-sex couples, I note that these 



appear to be allowed by virtue of a quirk of the Children and Young Persons (Care and Protection) 
Act 1998 rather than following a conscious, carefully considered and debated decision of this 
Parliament. Under the Act, foster carers, or "authorised carers", are assessed for suitability as 
individuals. Once the authorised carer has cared for the child for at least two years they may make 
a joint application, with their partner, to the Children's Court for sole parental custody. The standing 
committee's report states that same-sex couples are eligible to provide foster care because the 
Children and Young Persons (Care and Protection) Act 1998 does not specify the gender of the 
authorised carer's partner. 
 
I turn now to the best interests of the child. While I am certainly no expert and I acknowledge 
conflicting academic opinion, I have read substantial evidence that sex-differentiated parenting is 
advantageous in that it is linked with reduced psychological, academic and social problems in 
children and young adults and there is less propensity for criminal behaviour. However, research in 
this area is not conclusive and other research findings suggest the contrary. Research in relation 
to same-sex parenting often suffers from methodological limitations and ideological bias—
admittedly on both sides of the debate. Those both for and against same-sex adoption have used 
research to support their position. The Australian Christian Lobby has quoted Professor David 
Popenoe, who stated: 

In three decades of work as a social scientist, I know of few other bodies of data in which the weight of 
evidence is so decisively on one side of the issue: on the whole, for children, two-parent (father and 
mother, not same sex coupling) families are preferable ... If our prevailing views on family structure 
hinged solely on scholarly evidence, the current debate would never have arisen in the first place. 

Those in favour of same-sex parenting have quoted Professor Judith Stacey, who stated: 
Rarely is there as much consensus in any area of social science as in the case of gay parenting, which 
is why the American Academy of Pediatrics and all of the major professional organisations with 
expertise in child welfare have issued reports and resolutions in support of gay and lesbian parental 
rights. 

 
As the Anglicare Diocese of Sydney stated in it submission to the committee: 

The inescapably ideological and emotional nature of this subject makes it incumbent on scholars to 
acknowledge the personal convictions they bring to the discussion. 

A cautious approach should be taken in a situation where advocates with diametrically opposed 
positions have their own experts supporting their position and it is difficult to determine the relative 
worth of certain research. I personally believe that, all other factors being equal, the law should 
favour a stable family arrangement, with father and mother committed to each other and to any 
children in their care. A mother and father in a stable, loving environment offer different and 
complementary approaches to parenting, which should generally be preferred over other parenting 
arrangements. Being male or female brings with it a distinct mix of biology, learned behaviours, 
values and cultural expectations. Men and women think, perceive, react, respond and 
communicate differently, including with children. A child should not be deliberately denied a mother 
or father. As Family Voice Australia submitted to the standing committee: 

Allowing male same-sex couples to adopt a child would deprive a child of the care and love of a mother 
... Allowing female same-sex couples to adopt a child would deprive a child of the care and love of a 
father. 

The standing committee appropriately heard direct testimony from affected individuals and I gather 
from the reported comments of committee members that this evidence was valuable. I will not refer 
to those comments due to lack of time. Same-sex adoption, as proposed by this legislation, 
effectively devalues the combined value of motherhood and fatherhood and the contribution made 
through a balanced gender upbringing. A father or mother, depending on the situation, is 
considered potentially unnecessary and irrelevant under this proposed bill. Where reasonably 
possible, should a child not have an opportunity to be cared for by both a mother and father? 
Available statistics reveal that there is no shortage of potential gender-balanced couples ready and 
willing to adopt children. I understand that there is a long waiting list of suitable gender-balanced 
applicants. There is no imperative to expand the potential pool of adoptive parents. 
 
Some people argue that a child within a same-sex family is exposed to a range of males and 
females, who may be friends or extended family, acting as a substitute mother or father. While a 
child may have other male or female role models in their life, this is no substitute to the more 
intimate role of a parent. There are, of course, many situations where a child is not cared for by a 



mother or father. However, there is a big difference between a situation arising by circumstance 
and its deliberate creation facilitated by the State. As a Parliament, do we really want to send a 
message that having both a mother and a father should be optional? As a society, do we want to 
intentionally deprive a child of either a mother or a father? 
 
The bill does not attempt to focus on specific situations where a ban on same-sex adoption might 
be set aside. Rather it attempts to replace one absolute approach with another absolute approach. 
It does not deal with exceptions, other than with the recent faith-based exemption. It simply 
attempts to put same-sex adoption on an equal footing with adoption by a gender-balanced couple 
such as a husband and wife. Advocates of same-sex adoptions argue that family processes, such 
as quality parenting, ability to nurture and relationships within the family are crucial. Of course they 
are, but are gender considerations not relevant to those processes? While I agree that family 
processes are generally more important than family structures, I believe the two are importantly 
linked. This bill does not simply make existing relationships between same-sex couples and 
children living with them permanent. It has far more general effect. The Hon. Greg Donnelly said in 
his dissenting statement in the standing committee's report: 

If there are certain specific issues that need to be addressed involving same-sex couples and children 
living with them, let the specific issues be considered and dealt with on their merits. 

 
Such an approach is consistent with the more discerning type of legislative approach taken in 
Tasmania, where same-sex couples can adopt children who are related to one of the members of 
the couple. 
<40> 
Such an approach might easily be extended to other known relationships, including existing foster 
care arrangements, as the Hon. John Ajaka suggested in his minority contribution to the report. 
However, there is a real difference between allowing the possibility of same-sex couple adoption 
and saying that gender composition of a couple should never be a relevant consideration. 
 
I recognise that there are strong arguments to better acknowledge more permanent caring 
relationships involving same-sex couples and children in certain circumstances. These arguments 
include benefits regarding parental authority, custody and contact, as well as children's 
entitlements and rights, including to inheritance. However, these could be dealt with on their merits 
under legislative reform rather than through the blanket approach proposed in this bill. It is ironic 
that it is proposed to replace the current blanket ban that has been criticised with a different 
absolute approach under which general preference in favour of a male and female couple over a 
same-sex couple would not be possible. 
 
In addition to a petition received from local constituents against the proposed reform, and 
countless emails for and against the bill, I conducted my own on-line survey. This generated more 
than 500 mixed responses, with individual comments being the most useful. One topic discussed 
was whether people might have had a different view dependent on whether there was a pre-
existing relationship with the child. Mindful of that input and, on personal reflection, I believe that 
the bill would be more acceptable if it differentiated between known and unknown adoptions. 
Known adoptions are where a child has an existing relationship with their adoptive parents in that 
they are relatives, step-parents or foster parents. Unknown adoptions are where a child is 
relinquished by their birth parents and adopted through an accredited adoption agency. Given that 
known adoptions accounted for 37 of the 52 local or domestic adoptions in 2007-08, this approach 
would have still covered a majority of potential local cases while being more acceptable. 
[Extension of time agreed to.] 
 
I note that on 8 August the Sunday Telegraph undertook an online survey, with 65 per cent of 
3,800 responses indicating that adoption agencies should be allowed to discriminate against gay 
couples. A similar survey appeared in today's Daily Telegraph. This feedback undermines 
arguments that this proposed legislative reform is necessary to respond to changed societal 
norms. I interpret that the majority public view is clearly against the proposal. Opposition to the bill 
cannot simply be dismissed as being from "reactionary religious extremists", as some have 
suggested. Collective and conventional human wisdom is that, as a general rule, children are best 
cared for by a mother and father. 
 
In the course of examining this legislation the question of adoption by a single person has arisen 
as an important related issue. I believe that, all other factors being equal, there should be 
discrimination in favour of a couple that wishes to adopt a child over a single person with the same 



attributes and in similar circumstances. Such potential discrimination does not deny that a single 
person, or for that matter a homosexual single person, can capably raise a child in a loving, 
generous and caring way. However, it does acknowledge that, all other things being equal, it is in 
the best interests of a child to have two people raising them and, ideally, a father and a mother. 
 
I found it very surprising to learn that the single or couple status of the potential adopter does not 
appear to be relevant to assessing adoption applicants per the criteria stated by the New South 
Wales Department of Community Services. I noted the evidence before the standing committee 
recorded on page 111 of its report that New South Wales is different from other States in this 
respect. Generally, other States only allow individual adoption in special circumstances. This 
matter warrants further consideration by the Minister, the Premier and the Government, although it 
is outside the direct scope of this bill. It should be a relevant consideration whether an adoption 
application is from a single person or a couple. I agree with the Minister for Community Services 
that that is an inconsistency that needs to be addressed—I just believe it needs to be addressed in 
a different way. Surely it is better for a child to have two loving and caring parents, where 
reasonably possible, rather than just one. 
 
I turn now to the exemption for faith-based agencies. The effect of this bill must be examined in 
conjunction with the New South Wales Anti-Discrimination Act 1977. In the absence of a specific 
provision to the contrary, the Anti-Discrimination Act would cause difficulties if an adoption agency 
favoured a gender-balanced couple over a same-sex couple. This reality was evidenced in a 
recent case before the New South Wales Court of Appeal involving Wesley Mission's refusal to 
consider a same-sex couple as foster parents. Further, an exemption for faith-based organisations 
would not cover a non-faith-based organisation that wanted to favour a male-female couple on 
public policy grounds, treating gender-balanced parenting as a relevant consideration in their 
assessment. The member for Sydney has now incorporated into the bill an exemption for faith-
based adoption agencies. However, I believe the potential legal discrimination in favour of a 
gender-balanced couple over a same-sex couple should not be confined to faith-based agencies 
or be the subject of an attempt to explain it away on religious grounds. It is discrimination that, all 
other factors being equal, can be separately justified on public policy grounds. 
 
In concluding, I appreciate that the Opposition has respected the right of members of Parliament to 
vote according to their conscience on this bill. The Government has also granted a conscience 
vote and while I was, to be honest, concerned that the Premier may have undermined that 
freedom by immediately announcing her in-principle support for the bill and taking the proposed 
amendment to Cabinet, I acknowledge her comments tonight and her clear indication that each 
person should vote in accordance with their own conscience. I am pleased that the Premier put 
those comments on record and I hope that everyone does vote according to their own conscience, 
without being influenced, and I thank the Premier for making those comments. 
 
I realise that this is a controversial debate and have no desire to stir up anti-gay prejudice or unjust 
discrimination against same-sex couples. This is not a matter of dictating the sexual preference of 
adults. While it is legitimately arguable that same-sex couples should be allowed scope to adopt 
children, in my opinion this legislation does not take a discerning or limited approach; it goes too 
far. This bill effectively says that same-sex couples should never be treated any differently from 
gender-balanced couples wanting to adopt. A more discerning child-centred approach might aim to 
concentrate on making existing or known relationships permanent or secure. In my opinion, and 
according to my conscience, the absolute approach under this proposed legislation should be 
opposed as it is not in the best interests of unknown children and therefore not in the public 
interest. It is my firm view that the best way to raise children is within a stable family with a father 
and a mother committed to each other and to the children in their care. 
 

 
 
Finally, I believe that those who essentially dismiss objections to this bill as being based on 
religious values or homophobia are simply wrong. In my view, while religious groups are perfectly 
entitled to express views, opposition to this bill is firmly justified in the best interests of children in 
our society and in the public interest. If the bill is defeated the matter could be reconsidered if 
redrafted legislation were submitted to permit consideration of adoption by same-sex couples of 
known children. However, in its current form, the bill should be opposed. 
 



Ms CARMEL TEBBUTT (Marrickville—Deputy Premier, and Minister for Health) [6.38 p.m.]: I 
speak in support of the Adoption Amendment (Same Sex Couples) Bill 2010 (No. 2) and my 
decision to do so is informed by many experiences—my experiences as a parent, as a member for 
a constituency that includes many gay and lesbian couples, my friendship with many same-sex 
parents and as a former Minister for Community Services. Most of all, my decision to support this 
bill is because I firmly believe that the best interests of children are served if parenting capacity is 
the sole determinant of assessing whether people are suitable to adopt a child. I congratulate 
Clover Moore, the member for Sydney, for bringing this bill forward. 
 
Presently gay men and lesbians are eligible to adopt as individuals but not as a couple. Under the 
current law only one parent can adopt a child. While an adoptive parent's partner can apply for 
parenting orders from the Family Law Court to give legal recognition to their relationship with the 
child, this order ceases when the child turns 18 years of age, removing any legal recognition of the 
parent-child relationship. 
<41> 
This bill will allow same-sex couples to be eligible to adopt by changing the definitions in the 
Adoption Act of "couple", "de facto", and "spouse" to include same-sex couples, as defined in most 
New South Wales legislation. It also changes the definition of a "step-parent" to include the same-
sex spouse or de facto partner of a birth or adoptive parent. These changes will make same-sex 
couples eligible to adopt as a couple and allow the same-sex partner of a birth or adoptive parent 
to adopt their children. The bill now includes an amendment to the Anti-discrimination Act to make 
it not unlawful for faith-based adoption agencies to refuse adoption services to same-sex couples. 
 
Reform to allow same-sex couples to adopt in New South Wales will provide the security of legal 
recognition for existing parent-child relationships. It will provide a greater range of potential 
applicants from which to select the most appropriate parents for any individual child. It will give 
children of same-sex couples access to important rights and practical entitlements, such as a 
parent's superannuation or worker's compensation if their parent is injured at work. It will mean 
children in the care of same-sex couples could have two legally recognised parents empowered to 
give consent for medical treatment and to sign school permission notes. It will also provide more 
certainty about their care or welfare if an adoptive parent dies or is seriously injured. This reform 
will protect children's rights and will reaffirm that children's best interests remain the paramount 
consideration.  
 
The existing legislation—the Adoption Act—does not give anyone the automatic right to adopt, nor 
should it. A thorough assessment process is followed for all adoptions with specific criteria set out 
in legislation to determine an adult's suitability to adopt. This legislation will not change that. It will 
not confer any right on anyone to adopt a child, but it will mean that same-sex couples would 
become eligible to apply to adopt a child, including as step-parents and foster carers. That a child's 
parents are same-sex attracted is of no material relevance to his or her best interests. As the 
report by the Standing Committee on Law and Justice identified, the extensive body of research 
has demonstrated that the gender of parents is not a significant determinant of children's 
wellbeing. We know that a child's best interests are served by the presence of competent, loving 
parents in a stable relationship. The capability of parents should be determined in the context of an 
individual child's needs and the prospective parents' capacity to meet those needs. If legally 
eligible to adopt, gay and lesbian couples will, like all prospective parents, be subject to a rigorous 
assessment process by accredited adoption agencies to determine their suitability to adopt.  
 
Many constituents have written to me and have come to see me over the years about their 
personal circumstances and their wish for same-sex couples to be eligible to adopt. Many such 
stories have resonated with me. However, if any case underscores my support of this bill and the 
need for change it is the situation of a couple living in my electorate. Sharon and Maria are long-
term foster carers to two young children. They can raise these children until the age of 18, but the 
law does not allow them as a lesbian couple to adopt the children. Only one of them can adopt and 
the second parent can apply to the Family Court for joint custody, which is expensive, time 
consuming and not guaranteed to succeed.  
 
In my time as Minister for Community Services I developed a tremendous appreciation for the 
challenges and rewards in being a foster parent. We as a community ask foster parents to take on 
the very difficult role of caring for children, often from the most sad and traumatic backgrounds, 
where their trust and faith in human beings has been destroyed. We expect foster parents, 
including gay and lesbian foster parents, to take these damaged children and help them to turn 
their lives around, to nurture them, care for them and to open their homes to them. We ask them to 



have enormous patience and skill to break through the anger, hurt and bad behaviour that can be 
the result of being abused. We say to gay and lesbian foster carers that we expect them to do all 
of that, we entrust to them some of the most vulnerable children in the state, but we do not trust 
them to offer these children permanency by allowing them to adopt as a couple. Sharon and Maria 
have protested that the current treatment of their parent-child relationship is unfair, and I agree. 
They satisfy all the requirements as permanent foster carers and it is clear that they are excellent 
parents to their two children, but the current laws do not allow them to adopt as a couple. For 
Sharon and Maria, it defies common sense that they qualify as permanent foster carers but do not 
make the cut as adoptive parents.  
 
Another constituent, Matt, also wrote to me to urge me to support this bill. Matt and his partner 
have been foster carers to brothers, aged 8 and 10, who were reunited after living in separate 
foster care arrangements. The four of them have lived together as a family for just over three 
years. They have been approved as an adoptive couple by the Department of Community 
Services, but Matt has been forced to adopt as a single person. Their children, the school 
community and the greater Darlington community recognise Matt and his partner as the "dads". 
They hope the State will too. The correspondence from Matt, Sharon and Maria is only a small 
sample of the phone calls and letters of support I have received from my constituents. As one 
constituent wrote to me:  

…to allow same-sex couples to adopt would provide more children with a chance of a stable family life 
with two loving parents. To imply that same-sex couples are unsuitable as parents makes a mockery of 
the hundreds of same-sex families that exist within NSW currently and who are doing an excellent job 
raising their children. To disallow same-sex couples the chance to adopt is discrimination, plain and 
simple. The law needs to be changed to get in line with modern families."  

 
I agree wholeheartedly. I know many same-sex couples who are great parents. They are loving 
and caring and they are doing their best to give their children a good life, just like most parents. I 
also know that there are children who grow up in less than optimal circumstances—sometimes 
awful circumstances—despite the fact that they have parents in a heterosexual relationship. 
Sexuality is not a determinant of whether one is a good parent. The determinant is whether one 
can provide love, care, stability and nurturing for one's child or children. Our adoption laws should 
make it clear that the best interests of the child are paramount, and parenting capacity should be 
the determinant of whether a person or a couple are assessed as suitable to adopt a child. 
Children being parented by same-sex couples should not be discriminated against by not enabling 
their child-parent relationship to be given lifelong legal recognition. Children with same-sex foster 
parents should have the same options for permanency as other children who are unable to live 
safely with their parents. For these reasons, I support the bill and commend it to the House.  
 
Mr PETER DEBNAM (Vaucluse) [6.47 p.m.]: I am pleased to support the Adoption Amendment 
(Same-sex Couples) Bill (No. 2). I admit that when the member for Sydney introduced the bill I was 
a little uncomfortable with where the debate was heading until I researched the topic, examined 
the bill and considered the reality of what is happening. I now believe that the bill is very sensible 
and I congratulate the member for introducing it. There has been much discussion in this debate 
about role models. The member for Sydney is a wonderful role model for all members. She is one 
of the hardest working members in this place. She has also demonstrated that one can influence 
policy and make a difference from outside the Government as long as one is persistent and 
undertakes thorough research over a number of years. She has certainly done that. The objects of 
the bill state:  

The object of this Bill is to amend the Adoption Act 2000 to allow couples of the same-sex to adopt 
children. At present under that Act, a couple is defined to mean a man and a woman who are married or 
who have a de facto relationship. The Bill amends that definition, along with the definition of spouse, so 
that they include persons who are de facto partners. The definition of de facto partner in the 
Interpretation Act 1987 refers to persons whether they are of the same-sex or a different sex. The Bill 
will also enable the same-sex de facto partner of a person who is the adoptive parent of a child to adopt 
that child in his or her capacity as a step parent. 

The Bill also: 
 
(a) amends the Anti-Discrimination Act 1977 to exempt faith-based adoption agencies (ie accredited 
adoption service providers that are established or controlled by a religious organisation) from the 
operation of section 49ZP of that Act to the extent that those agencies provide adoption services (that 
section makes it unlawful for a person who provides services of any kind to discriminate against another 
person on the ground of homosexuality by refusing to provide the other person with those services or in 
the terms on which the other person is provided with those services. 



<42> 
I again congratulate the member for Sydney for making that amendment when bringing in the 
second bill today. The reality is that the member has made this amendment in the hope that the bill 
will pass. Some people are uncomfortable with that exemption but I think it is reality. There has 
been much discussion about whether this bill is about removing discrimination. My view is very 
simple: technically the bill is about removing discrimination against same-sex couples. A number of 
speakers have referred to the absurd situation that exists at the moment whereby if you are 
homosexual and single you can adopt but a homosexual couple cannot. It is truly ridiculous and it 
needs to be resolved. It has been pointed out that there are about 1,300 children currently living in 
same-sex families, and this legislation will resolve legal difficulties for them. 
 
Debate on this matter effectively acknowledges, and we have heard it said tonight, that 
heterosexual and homosexual couples can belong to caring families or to dysfunctional families. It 
is the job of the adoption agencies and the decision-makers to identify caring applicants, as 
opposed to dysfunctional applicants, not their sexuality. We could all talk about heterosexual 
couples known to us—although we would not identify them—who are doing a terrible job raising 
their children. We could talk also about homosexual couples known to us who would do a great job 
in providing a family environment. I see this bill as bringing the reality of the twenty-first century to 
the legislation. This is about the behaviour and intent of applicants: will they provide a good family 
environment or not? 
 
For anyone who has not read the Adoption Act I can tell them that it is recommended reading—if 
they have insomnia! It comprises more than 100 pages. I urge anyone who is concerned about the 
matter to read the three pages of the Act that deal with the objects and adoption principles. They 
set out what the decision-makers have to take into consideration when making the final decision 
about adoption processes. They deal with everything one could possibly imagine. Members should 
read chapter 2 of the Adoption Act 2000, which relates to objects and adoption principles. Section 
7 relates to the objects of the Act. Section 8 deals with the principles to be applied by persons 
making decisions about adopting a child. Section 8 (1) (e) states: 

The child's given name or names, identity, language and cultural and religious ties should, as far as 
possible, be identified and preserved. 

 
Subsection (2) provides: 

In determining the best interests of the child, the decision maker is to have regard to the following: 

 
A number of paragraphs are then set out. Paragraph (g) states: 

(g) the attitude of each proposed adoptive parent to the child and to the responsibilities of parenthood, 

 
Section 9 refers to participation of the child in decisions. To the extent possible the child is involved 
in the decision. It is a very complex selection process, which I have to say I would be very daunted 
to negotiate, as I think anyone would. I assure those who may be concerned that this legislation 
will change the way our State's authorities will look at applicants for adoption that it does not do 
that at all. It is all set out on three pages in the Act, and I suggest that members submit themselves 
to the various tests to see how they would line up if put before the adoption agencies trying to 
adopt a child. 
 
The bill is a very sensible update. It is not a concern to me now that I have had a look at the issue. 
It is a sensible update of adoption legislation that reflects the reality of the twenty-first century. I 
encourage anybody who is wavering on this bill tonight to ponder the fact we are not changing the 
way the rules are applied; rather we are embracing reality in our society today. I urge members to 
support the bill. They can then get on with some of the real concerns of our society that are staring 
us in the face, such as domestic violence. There is an extraordinary tolerance of violence in all 
aspects and dimensions of our society, including sport. If members are genuinely concerned about 
role models, they should concentrate on getting male teachers back into primary schools in order 
that male and female role models are available in schools for as many kids as possible. They are 
real issues for us. What we are doing here is simply correcting a legal anomaly. 
 
Dr ANDREW McDONALD (Macquarie Fields—Parliamentary Secretary) [6.55 p.m.]: In my role as 
a paediatrician I am one of the few in this place who has been involved in the assessment phase 
of the adoption process. I echo the views of the member for Vaucluse, who has explained in great 



detail the extreme diligence that the assessment phase involves. As a paediatrician I have also 
met and treated many children whose parents are gay. I have learnt that the only thing that matters 
is the quality of the parenting—that is the amount of nurturing of the child—and other factors such 
as parental sexuality, financial or socioeconomic status are secondary to this most important 
function of parenting. 
 
As the situation stands today, the due diligence that is practised by all the adoption agencies is 
extraordinarily detailed and addresses each and every aspect of lifestyle. Sexuality is part of the 
assessment process. The major focus is, and always will be, the long-term interests of the child. 
This one decision will change forever that child's life and those who make those decisions are only 
too well aware of the gravity of that choice. Adoption is not an isolated event but a lifelong process 
for the parents and child. The complex interaction of potential parental and child temperament has 
been and always will be considered in great detail. 
 
In 2002 the American Academy of Paediatrics published the following statement. Despite 
opposition from various groups inside and outside the academy this statement was reaffirmed by 
the academy in February 2010. It is available on the academy's website and I commend it to all 
members. It states, in part: 

Children who are born to or adopted by 1 member of a same-sex couple deserve the security of 2 legally 
recognized parents. 
 
Therefore, the American Academy of Paediatrics supports legislative and legal efforts to provide the 
possibility of adoption of the child by the second parent or coparent in these families. 
 
Children deserve to know that their relationships with both of their parents are stable and legally 
recognized. 
 
This applies to all children, whether their parents are of the same sex or opposite sex. 
 
The American Academy of Paediatrics recognizes that a considerable body of professional literature 
provides evidence that children with parents who are homosexual can have the same advantages and 
the same expectations for health, adjustment, and development as can children whose parents are 
heterosexual. 
 
When 2 adults participate in parenting a child, they and the child deserve the serenity that comes with 
legal recognition. 
 
Children born or adopted into families headed by partners who are of the same sex usually have only 1 
biologic or adoptive legal parent. The other partner in a parental role is called the "coparent" or "second 
parent". Because these families and children need the permanence and security that are provided by 
having 2 fully sanctioned and legally defined parents, the Academy supports the legal adoption of 
children by coparents or second parents. 
 
Denying legal parent status through adoption to coparents or second parents prevents these children 
from enjoying the psychologic and legal security that comes from having 2 willing, capable and loving 
parents. 

 
<43> 
On the basis of the acknowledged desirability that children have and maintain a continuing 
relationship with two loving and supportive parents, the academy recommends that paediatricians 
be familiar with professional literature regarding gay and lesbian parents and their children. Not 
one piece of peer review literature says that homosexual parents are inferior to heterosexual 
parents, and anybody who submits that needs to quote from a piece of peer review literature that 
says that. The academy also said that paediatricians need to support the right of every child and 
family to the financial, psychological and legal security that results from having legally recognised 
parents who are committed to each other and to the welfare of their children; and, finally, to 
advocate for initiatives that establish permanency through co-parent or second parent adoption for 
children of same-sex partners through the judicial system, legislation and community education. 
 
The American Academy of Paediatrics has made my duty clear and for that reason I will support 
this legislation. The American Academy of Paediatrics is a scientific body of long standing, and 
should not be confused with the American College of Paediatricians, which has a contrary view 
and which is a conservative issues-based voluntary body. For the record, it opposes same-sex 
adoption; it also supports abstinence-based sex education and disciplinary spanking. 
 



Closer to home, groups from outside the electorate of Macquarie Fields, supporting both sides of 
the argument, have been in contact with me. From my electorate of Macquarie Fields I have had 
less than 10 individual inquiries from constituents, who have argued on both sides of the debate. 
As Edmund Burke said, "Your representative owes you, not his industry only, but his judgement." 
We need to get the politicians out of this issue. We need to leave individual case assessments to 
the careful judgement of practised clinicians who make these life-changing assessments. 
 
I move on to the comments of the Leader of The Nationals on parenting orders and why these are 
not enough for children. There are considerable benefits of an adoption order over an order of the 
Family Court or Children's Court conferring parental responsibility. Parenting orders in the Family 
Court or Children's Court expire on the child's eighteenth birthday and the child will not be able to 
inherit anything from the parent after his or her eighteenth birthday. If one parent dies, the child is 
in a legal vacuum as to guardianship long term. If an 18-year-old child is involved in an accident 
where there is only a parenting order, the parent will not be able to consent to medical treatment. 
 
Getting a parenting order in the Family Court is expensive and not effective with respect to 
inheritance and is a second-best option. Parenting orders in the Family Court are never final. Any 
party may return to the court to seek a variation. This creates a less stable environment for the 
child. A committee of the upper House has looked very closely and in great detail at these issues. 
Its report has five clear recommendations. I feel this bill reflects those recommendations and for 
this reason I will support the bill. I call on all members to do likewise. 
 
Mr GREG SMITH (Epping) [7.02 p.m.]: I will be exercising my conscience to oppose the Adoption 
Amendment (Same Sex Couples) Bill 2010 (No. 2) on a number of bases. The first is because I do 
not believe that the provisions of the bill, if enacted, would advance the best interests of children 
who are eligible for adoption. In my view, and in the view of the majority of people who have 
written to me from within and outside my electorate, the best interests of an adoptive child are 
served by the child being raised by an adoptive mother and father, who are ideally married and 
devoted to each other and to their children, including adoptive children. Like the vast majority of 
members of this House and the community generally, I was brought up by loving parents in a 
happy home. I was fortunate to have three brothers who also received the love and attention of 
wonderful parents. I consider such an upbringing to be the ideal. 
 
Years ago in this State thousands of babies were placed for adoption, largely because there was a 
stigma attached to unmarried mothers and children who were born out of wedlock. I am aware that 
in recent years the number of babies available for adoption has drastically fallen, with the result 
that only a small number of locally born babies are now adopted out to persons who are not 
related to them. Hundreds if not thousands of childless married couples are yearning to adopt a 
child, and the requirements to be satisfied before they have a chance of adopting are tough. I 
agree with church leaders—Catholic Archbishop of Sydney, Cardinal George Pell; Anglican 
Archbishop of Sydney, Dr Peter Jensen; Moderator of the Presbyterian Church of Australia in New 
South Wales, Mr Peter Graham; and Superintendent of the Wesley Mission, Reverend Dr Keith 
Garner—who say in their letter to members dated 30 August 2010: 

It is imperative that adopted children, who, sadly, cannot be raised by their biological parents, are still 
able to know the complementary love and care of both a father and a mother. Adopted children are 
entitled to the enriching human experiences of mothering and fathering, especially since their situation is 
already outside the family norm of most children. 

Not only does this statement reflect commonsense and human experience, but it is consistent with 
principles formulated by international conventions and by our highest court. I point out, in response 
to those who have talked about child bashing and violence in homes where the parents are 
heterosexual, there is a difference between children naturally born into a family where they have 
no choice, where the parents could be the most unsuitable people to raise children but because 
they are married or they are living together they can do it because they can generate children, and 
the parents chosen under the present regime, where they are loving and exemplary citizens and 
they are tested. It is so hard to satisfy the test to get a baby, we get the best. I think this bill will 
take away that paradigm. Principle 6 of the Declaration of the Rights of the Child, which is 
schedule 3 of the Australian Human Rights Commission Act 1986, states: 

The child, for the full and harmonious development of his personality, needs love and understanding. He 
shall, wherever possible, grow up in the care and under the responsibility of his parents, and, in any 
case, in an atmosphere of affection and of moral and material security; a child of tender years shall not, 
save in exceptional circumstances, be separated from his mother. Society and the public authorities 
shall have the duty to extend particular care to children without a family and to those without adequate 



means of support. Payment of State and other assistance towards the maintenance of children of large 
families is desirable. 

Article 3 of the Convention of the Rights of the Child also reinforces the child's position and the 
responsibility of his parents. It states: 

1. In all actions concerning children, whether undertaken by public or private social welfare institutions, 
courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a 
primary consideration. 

The Convention on the Rights of the Child was considered by the High Court of Australia in 
Minister of State for Immigration and Ethnic Affairs v Ah Hin Teoh, reported at (1995) 183 
Commonwealth Law Reports on page 273. This case was an appeal against a deportation order of 
a man who had been convicted of serious drug offences and jailed, and relied on the parlous state 
that his wife and five children would be left in if he were deported. The full bench of the Federal 
Court allowed Teoh's appeal on the basis that insufficient regard had been shown for the plight of 
the family, and the department appealed to the High Court. Justice Mary Gaudron, who joined in 
the decision to dismiss the appeal, said at paragraph 5: 
<44>  

5. Quite apart from the Convention or its ratification, any reasonable person who considered the matter 
would, in my view, assume that the best interests of the child would be a primary consideration in all 
administrative decisions which directly affect children as individuals and which have consequences for 
their future welfare. Further, they would assume or expect that the interests of the child would be taken 
into account in that way as a matter of course and without any need for the issue to be raised with the 
decision-maker. They would make that assumption or have that expectation because of the special 
vulnerability of children, particularly where the break-up of the family unit is, or may be, involved, and 
because of their expectation that a civilized society would be alert to its responsibilities to children who 
are, or may be, in need of protection. 

I suggest that the Adoption Act 2000 created the ideal situation for the adoption of children, so 
don't fix it if it aint broke. Many of the issues raised by the member for Sydney and others were 
debated in Parliament when the Adoption Bill 2000 was passed and became the current the 
Adoption Act 2000. Section 8 of that Act, under the heading "What principles are to be applied by 
persons making decisions about the adoption of a child?", provides: 

(1) In making a decision about the adoption of a child, a decision maker is to have regard (as far as is 
practicable or appropriate) to the following principles: 

(a) the best interests of the child, both in childhood and in later life, must be the paramount 
consideration, 
 
(b) adoption is to be regarded as a service for the child— 

not a service for adults wishing to acquire the care of a child—  
 
(c) no adult has a right to adopt the child, 

That contradicts statements that the Minister for Education and Training made during this debate 
and wrote in an article published in today's newspaper to the effect that the bill is the last plank in 
the gay and lesbian platform for achieving the adoption of children. The interests of the child must 
be paramount. No adult has a right to adopt a child. Adoption is to be regarded as a service for the 
child, not a service for adults wishing to acquire the care of a child. In the 2000 Adoption Act 
"couple" is defined as: 

couple means a man and a woman who: 

(a) are married, or 
 
(b) have a de facto relationship. 

In the Adoption Act "de facto relationship" is defined as: 
... the relationship between a man and a woman who live together as husband and wife on a bona fide 
domestic basis although not married to one another. 

 
The Law Reform Commission recommended that same-sex couples be allowed to adopt children 
on the same terms as heterosexual couples. The Carr Government rejected that recommendation. 



The member for Sydney attempted to amend the bill by inserting in the dictionary definitions that 
allowed the same-sex couples to adopt children. After lengthy debate, the amendment moved by 
the member for Sydney was overwhelmingly defeated. She was the only member of the House to 
vote in favour of the amendment. In the Legislative Council the former Greens member, Ms Lee 
Rhiannon, moved similar amendments. They were defeated, 26 votes to six. 
 
In July 2009 the Legislative Council Standing Committee on Law and Justice had a three-all split 
on what to do about same-sex adoption. The Keneally Government's subsequent response was 
expressed in January this year by the Minister for the State Plan, and Minister for Community 
Services, Linda Burney. She stated in the Sydney Morning Herald in January 2010 that there was 
"some merit" in the committee's findings and also stated: 

"However, members were unable to reach a consensus, reflecting divisions on this issue in the wider 
community. 
 
"As a result of these concerns, the government is not satisfied there is broad enough community support 
to justify new state legislation at this stage." 

 
The article also stated: 

Ms Burney said further consultation would take place as the Community and Disability Services Council 
discussed a national approach. 

What consultation? Has the community been asked to make submissions about the wisdom of this 
legislation? I have not heard or seen anything. The Minister stated: 

The government's primary concern will always be what is in the best interests of children ... 

 
The Minister conceded "that there are very deeply held, divergent views on this issue and that is 
why a decision on this matter will not be taken at this stage". Those deeply held views are still 
held, yet the Minister and those who support the bill are favouring legislation that directly 
contradicts the Government's response to the split decision of the Standing Committee on Law and 
Justice. Undoubtedly Minister Burney's statement was made with the support of Cabinet. Does 
New South Wales have a Cabinet that oscillates, or a Cabinet that acts consistently with public 
interest and in recognition of splits in community opinion on this deeply dividing issue? The 
important point to remember is that the bill will affect children. 
 
What has happened to change the Government's decision? Approximately 10,000 people who 
signed petitions opposing the Standing Committee on Law and Justice recommendations and 
many people who wrote individual letters in opposition to the recommendations have not been 
consulted. Has there been further consultation? No. It is intriguing how this situation has come 
about. Has it happened because of the impending election? Is it because the seats of Balmain and 
Marrickville are vulnerable? Is it because of criticism by the Sydney Star Observer, the Gay and 
Lesbian Rights Lobby or Rainbow Labor? Granted those groups are influential, but they do not 
have much of a following outside the inner-city suburbs. What about the people who live in 
Sydney's western suburbs—those who have been revolting against the Government and its 
Canberra equivalent? What do members believe they think? Do Labor members think that they are 
really struggling to achieve same-sex adoption? I suggest it would be of very little concern to them. 
 
In no other circumstances do I recall a private member's bill being given such swift treatment. 
What happened that warrants the bill being given such gold-plated treatment? Notice of the 
legislation was given on the day the bill was introduced and the agreement in principle speech was 
made in June on the last day of the Parliament's previous session. How have the best interests of 
adoptive children changed so as to justify a change in the law to allow same-sex couples to be 
given the same rights as married couples in relation to adoption? [Extension of time agreed to.] 
 
Why does the bill apply to non-related and overseas adoptive children? Non-related children 
constitute a small pool of children whose mothers and fathers had been struggling to have a child 
but had not been able to. People who cannot have a child become quite desperate, and they are 
great people, but the pool of adoptive children will be undermined because a new group who wish 
to adopt will be created. Is the attitude that supports the legislation proposing to do that group 
favours? I do not know. Why is the pool of adoptive children being opened to a wider group? If the 
bill had purported to cover only children of people in same-sex relationships, there might be 
greater justification for it, but that is not the case. We are aware of excessive demands that, in my 



view, destroy any merit that the bill might otherwise have had. There are too few children who are 
available to be adopted. Do we not owe it to adoptive children to simulate as closely as possible 
the happiest home with the most loving mother and father? 
 
In a sensible and practical chapter of the book Understanding Adoption—A Practical Guide 
psychiatric social worker at the Royal Children's Hospital, Melbourne, and private practice 
psychotherapist, Valerie McLaine, describes some of the characteristics of adoptive parents with 
whom she has dealt professionally. She states: 

· first the husband and wife are usually very much a couple, their feeling for each other is strong and 
often very loving. Their marriage has already weathered many crises and can withstand explosive and 
tumultuous feelings and disappointments. They have a strong commitment to each other. 
 
· they have the strength to look at issues which are affecting themselves and their children detrimentally 
and to stick with it often through to a successful recovery, despite what might look like a serious 
difficulties, highlighted during intensely painful, angry and joyful sessions. 
 
· they usually take their responsibilities as parents very seriously and the family is a central theme in 
their lives. In this they can err on the side of expecting a great deal of themselves and of their children. 
Underlying this can be a constant feeling of having to over-compensate for doubts about being good 
parents. 
 
· children too often strive to be good, compliant children. 
 
· the parents come for help with some trust of the professional and with some hope that good will come 
of their efforts to discuss their own difficulties. They are chosen parents, in a sense. 

<45> 
Children need both a mother and a father, if that can be achieved. Why? It is because fathers tend 
to stress competition, challenge initiative and risk taking. Mothers stress emotional security and 
personal safety. When disciplining, mothers provide important flexibility while fathers provide 
predictability and consistency. By nature, same-sex couples are unable to provide one half of this 
equation, according to sociologist David Popenoe of Rutgers University in America. In a 2007 case 
heard in an English employment tribunal Judge McClintock sought expert advice to test his belief 
that mothers and fathers are required for optimal child development. Dr A. Dean Byrd gave 
evidence. He said: 

The research supporting the importance of dual gender parenting and child-rearing is extensive and 
clear in its singular conclusion: all variables considered, children are best served when reared in a home 
with a married mother and father. Mothers and fathers contribute in gender-specific and in gender-
complementary ways to the healthy development of children. Children reap unique developmental 
benefits when reared in a home with a married, reasonably harmonious union of their own biological 
mother and father. A Child Trends research brief provided the following scholarly summary: 
 
Research clearly demonstrates that family structure matters for children, and the family structure that 
helps children the most is a family headed by two biological parents in a low-conflict marriage ... There is 
thus value for children in promoting strong, stable marriage between biological parents.  

The same principle would apply to children who are adopted. I have some personal experience 
with people who have adopted children; I have cousins who have been adopted. They have been 
raised in loving homes. They have grown up, married and had children of their own. In my view, 
that was in the best interests of those children. There is nothing better than a loving mother and a 
loving father wanting those children and providing a great home atmosphere. I will not attack any 
aspect of same-sex relationships. I have no doubt that there are children being well brought up in 
some of those relationships. However, the Adoption Act should aim for the ideal situation. The best 
interests of the child is the best we can do for them, and the best we can do for them is to give 
them a stable home, with a mother and father to look after them, and sometimes brothers and 
sisters. I oppose the bill. 
 
Ms TANYA GADIEL (Parramatta) [7.22 p.m.]: I speak in support of the Adoption Amendment 
(Same Sex Couples) Bill (No. 2), which was introduced by the member for Sydney. Like most 
members, I have received a mountain of correspondence, emails and representations. I accept 
that there is a significant level of interest in this issue, but have been alarmed by the level of 
misinformed debate it has attracted. I do, however, respect the views of the bill's detractors. Before 
I go on to discuss the merits of this proposal, I want to bring the debate back to ground and look at 
the realities of the situation. Last year there were 155 adoptions in New South Wales. Of these, 93 
adoptions were from overseas, which are unaffected by the bill. There are essentially three 



situations that may be affected by the bill: first, unknown adoptions; secondly, the adoption of 
foster children in the care of same-sex couples; and, thirdly, the adoption of biological children of 
one partner in an existing same-sex couple by the non-biological parent. Unknown adoptions are 
adoptions conducted by adoption agencies of newborns who are given up at birth.  
 
The member for Sydney has suggested that this bill is unlikely to impact on unknown adoptions. I 
tend to agree with her—these adoptions are conducted by adoption agencies through a best-
match selection process. It would be disingenuous to suggest that this bill will not make it legally 
possible for a same-sex couple to adopt in this category but they will be subject to the same 
selection process as every other prospective adopter. In 2009 there were a total of 20 unknown 
adoptions in New South Wales, and the pool of prospective adopters is considerably larger than 
this. The second and third categories—same-sex couples seeking to adopt foster children in their 
care and the adoption of a same-sex partner's biological child—are both telling. What the mere 
existence of these categories tells us is that the bill will not bring about any substantive social 
change. We will not experience some radical paradigm shift the day this bill—should it pass—is 
assented to. 
 
The bill recognises that same-sex couples can and do raise children in New South Wales. This 
legislation does not alter that fact. The aims of the bill are twofold. It provides legal recognition to 
those parents in same-sex relationships who are already acting as parents and it enables same-
sex couples acting as foster parents to adopt a child in their care. I want to address two issues that 
go to the merits of the bill. The first is that biological capacity to procreate is no indication of good 
parenting. The second is that providing legal recognition to same-sex couples as parents of a child 
is in the best interests of the child. 
 
On the first issue, I think it is a great pity that some people who argue against this reform have 
focused on attacking the capacity of homosexual men and women to be good parents. This bill will 
allow children who are being cared for by same-sex couples in foster care situations to be legally 
adopted by their foster carers. It is frankly outrageous that the capacity of these foster parents to 
care for these kids is being attacked with no regard as to why those children have ended up in 
foster care in the first place. At the end of March this year, there were 6,358 children in foster care 
in New South Wales. I do not need statistics to suggest that the majority of these children were 
placed in foster care because their natural parents, their biological parents—more than likely a 
man and a woman—have been deemed unfit to care for their children.  
 
The law on adopting foster children will not be changed. Those children will still need to be with 
their foster carers for a continuous period of two years before they can seek a sole parenting order 
from the Children's Court. A child does not stay in a foster home for two or more years because 
their biological parents are loving, capable parents. A child stays there because their biological 
parents are unfit, neglectful or just downright incapable of caring for their child. In situations where 
the foster carers have already picked up the pieces for two years you cannot tell me that adopting 
the child does not serve his or her best interests. The Children's Court made 30 adoption orders in 
2008-09—that is 30 occasions when the court agreed that it was in the best interests of the child 
for them to be adopted by foster parents. 
 
A number of letters I have received have intimated that this debate is a matter of "political 
correctness gone mad". Naturally, I disagree. The fact that we even need to have a debate on 
whether same-sex foster carers ought to be able to adopt their foster child is indicative of the fact 
that having a certain combination of biological features in a parental relationship is no guarantee of 
good parenting. To me, what matters more than anything is the plight of these children. It is 
something that needs to be addressed at all levels of government and with a proper debate in the 
community. We cannot ignore that there are more than 6,000 kids who cannot live with their 
biological parents. However, we should be grateful that there are so many non-biological parents 
who foster these children and love and support them after all they have been through. I fully 
support them taking on parenthood, whether they are a man and a woman, a woman and a 
woman, a man and a man or any other possible iteration.  
 
The second issue I want to address is that extending legal parental recognition to a partner in a 
same-sex relationship where the other partner already has a child from a previous relationship or 
through other means is absolutely in the best interests of the child. Having two parents rather than 
one has a huge degree of significance for children—there are two people who can give 
authorisations in the case of medical emergencies, there are two people who can sign permission 
slips for school, and there are two people who are jointly responsible for the child's welfare if the 



relationship breaks down, with a joint obligation to pay child support. If a parent passes away, 
guardianship automatically vests in the surviving parent, giving the child legal certainty. If a parent 
passes away, entitlement to that parent's estate, in the case of intestacy, is established as a matter 
of law. 
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These things are critical legal safeguards for the child, not the parent. 
 
It is estimated that there are approximately 1,300 children with same-sex parents. Some of these 
couples conceived by using means such as IVF or surrogacy, but only one member of the same-
sex couple has parental rights. We can stick our heads in the sand and deny the children of these 
relationships some legal certainty by arguing that it is not in the best interests of the child to be 
raised by a same-sex couple. The better view is that we support this bill, recognise that same-sex 
couples can and do care for children and that it is in the best interests of those children to have 
this fact recognised as a matter of law. This bill recognises that the debate has moved on beyond 
questions of parental capability, biological capacity and the supposed "gender complementarity" of 
having a mother and a father. I do not believe being biologically capable of procreating makes you 
a good parent. If it did, there would be no need for a foster care system in the first place. Equally, I 
do not believe we should deny a child the legal certainty that comes from having two parents, 
irrespective of their gender combination. I support this bill without reservation and I commend it to 
the House. 
 
Mr ROB STOKES (Pittwater) [7.32 p.m.]: The adoption of children is a difficult, emotional and 
special process. It is an effort by government in a less than perfect situation to give children a 
second chance at a loving, secure and stable home, with parents who will love, nurture, protect 
and support them. I open my comments on the Adoption Amendment (Same Sex Couples) Bill 
(No. 2) 2010 by recording my admiration of and gratitude to the staff of the Department of 
Community Services, CatholicCare, Bernardos, Anglicare, the Benevolent Society, UnitingCare 
and all the others who work so hard to provide homes and parents for children in need. Yours is an 
honourable service and a true expression of love. 
 
Several of my closest mates are adopted. I do not know what it is about the early to mid 1970s but 
it seems that so many of my peers growing up were children adopted as infants into loving homes. 
As a child I had no idea my friends were adopted but I am so happy that they were because it gave 
me the opportunity to grow up with some wonderful kids who had wonderful adoptive parents, 
many of whom I also, now that I have grown up, call friends. So my starting point, when looking at 
this issue and this bill, is an enormous respect for the adoption process and a real reluctance to 
fiddle around with it, unless I could be convinced that change was truly for the child and in the 
child's best interests and not for any other interests. 
 
In listening to the debate I have noticed that there are two things that everyone seems to agree 
upon: in adoption the rights of the child are paramount. This is formally recognised in the Adoption 
Act at section 7A, which outlines that an object of the Act is to emphasise that the best interests of 
the child concerned, both in childhood and later life, must be the paramount consideration in 
adoption law and practice. The other thing that everyone seems to agree on is that no adult has a 
right to adopt a child. This is outlined in section 8 (1) (c) of the Adoption Act, which puts it in 
exactly those terms—no adult has a right to adopt a child. In other words, adoption is all about the 
rights and the opportunities to be afforded to a child without parents of his or her own. 
 
Much of the debate surrounding this bill has been about the rights of religious institutions in 
relation to adoption and the rights of homosexual people in relation to adoption. Yet in the adoption 
of a child surely the rights of religious institutions are not relevant and surely the rights of 
homosexual people are not relevant. That is not to say that the rights of religious bodies or of 
homosexual people are not important. They are, as are the rights of every person. But these rights 
are just not relevant to the adoption of children. So in my view the issue of exempting faith-based 
adoption agencies from the application of the Anti-Discrimination Act 1977 in relation to their role in 
the placement of children for adoption is not of fundamental relevance to the adoption of children 
and should not be inserted into the Adoption Act. This is a bill about the rights of children, not the 
rights of faith-based agencies. In the same way, the issue of gay rights is simply not relevant to 
adoption. This is a bill about children's rights. It is not about removing "the last piece of direct 
legislative discrimination against same-sex couples" or about "demanding immediate adoption 
equality". 
 
I note that the Legislative Council Standing Committee on Law and Justice in its report advocating 



same-sex adoption stated that, "Such reform will address discrimination against same-sex 
couples", but surely this is not the issue, and nor, from a proper reading of the Adoption Act, 
should any demand for rights by any adult—homosexual or not, religious or not—be a relevant 
factor in the adoption of children. So I believe the issue of discrimination against any adult or 
institution should be put to one side. It has no relevance to the substantive issue, which must be 
the best interests of the child. This bill has nothing to do with religion; the bill has nothing to do with 
discrimination; nor does the bill have anything to do with a parent's sexuality. A number of 
members, and the Legislative Council committee’s report on this issue, have made the point that 
the sexuality of parents is not relevant to adoption. I would agree. I do not believe that a person's 
sexual orientation precludes him or her from being a fit and proper parent, but that is not what this 
bill is about. This bill relates to a parent's gender, not a parent's sexuality. It is a bill about whether 
two people of the same gender should be able to adopt a child as co-parents. 
 
Sexuality has never been an issue under the Adoption Act. Nowhere is it mentioned in the Act and, 
as others have pointed out in this debate, it is currently legal for a single person to adopt and in 
practice some of these parents have a same-sex partner. But in relation to adoption by couples, 
gender is relevant. I truly believe, especially in relation to unknown adoptions by couples—
adoptions that usually involve infants and very young children—that such children should retain the 
right to have both a mother and a father, and I believe that in New South Wales we should 
continue to recognise the rights of a child, wherever possible, to enjoy the love and support of both 
a mother and a father. The bill seeks to remove this right so that children being adopted by 
couples may be adopted into a situation where they have two fathers but no mother, or two 
mothers but no father. While I am well aware of many circumstances where such parenting 
arrangements work, and work really well, I remain convinced that we should continue with the law 
that an adopted child can benefit from the love and support of both a mother and a father. 
 
One argument advanced in support of changing the existing law is that by expanding the pool of 
potential adoptive parents it allows adoption agencies a greater range of choice to select the most 
appropriate parents. However, I have seen no evidence that there is a shortage of potential 
applicants in the case of unknown adoptions. I do not believe there is a shortage of couples willing 
to adopt children. So the need for more adoptive parents is not a persuasive argument for change. 
Another argument advanced in support of changing the existing law is the case of known 
adoptions. This is a situation where the child already has a relationship with the adoptive parents, 
typically where the child is already in the foster care of the adoptive parents. This is the situation in 
the overwhelming majority of adoption cases in New South Wales at present. I am aware of 
several circumstances where foster children in the care of homosexual couples want to be adopted 
by those couples, which is not possible under the existing law. I am very sympathetic to their 
preference and would not oppose a change in the law to allow those children the right to choose. 
This is in keeping with my view that adoption should be all about the interests of the child, not any 
adult. As the Legislative Council Standing Committee on Law and Justice stated in its report: 

It is in the area of known adoptions that reform to allow same sex couples to adopt will have its greatest 
impact. 

 
I understand the issues relating to same-sex adoption of known children, and I am persuaded by 
them. It is therefore a shame for me that this issue—the big issue in adoption by same-sex 
couples—has been rolled into a bill that also has the effect of altering an infant child's right to both 
a mother and a father in the case of unknown adoptions. Because these issues are treated 
together in the legislation, I am placed in a position where my conscience will not allow me to 
support it. 
 
In conclusion, I want to thank all those who provided me with information and who patiently 
answered my questions in relation to the bill. It is a bill that I wrestled with. I thank the Gay and 
Lesbian Rights Lobby for visiting with me. I thank the ministers of local churches in Pittwater who 
explained their views. I thank the parents and children who have contacted me about the bill and 
those in Pittwater whom I have consulted. I understand that some of my constituents will not be 
pleased with my position. I only hope that they can understand that I have struggled, and that my 
only motivation has been a desire to serve those children, in the case of unknown adoptions, who 
cannot speak for themselves. If I am wrong, it is because I am flawed. But I am speaking as my 
conscience directs and I am motivated by love. I know that there are going to be parliamentarians 
on all sides with a range of different perspectives, and I thank them all for the benefit of hearing 
their views so far. 
<47> 



I appreciate that all members have been guided by their understanding of what constitutes the best 
interests of the child, and it is encouraging that this is the issue that comes through in 
parliamentary debates. 
 
I believe that the bill in its current form could be amended to deal with the concerns expressed by 
me and by other members, and I encourage the member who presented the bill to consider 
amending it to retain the current law in relation to unknown adoptions while still addressing the 
central concerns raised by parents and children in same-sex families. 
 
Mr FRANK SARTOR (Rockdale—Minister for Climate Change and the Environment, and Minister 
Assisting the Minister for Health (Cancer)) [7.40 p.m.]: I speak to the Adoption Amendment (Same 
Sex Couples) Bill 2010 (No. 2). At the outset I indicate that throughout my political career I have 
consistently supported moves to end discrimination in all forms. It seems to me that when dealing 
with mature, consenting adults there is no place for discrimination in employment, or any other 
activity, in relation to religion, race, gender, sexuality, age, or other groups in the community. I am 
the father of four children from two marriages. I have a 28-year-old son, a 25-year-old son, a 2½-
year-old little boy, and a six-month-old little girl, and I have observed my children very closely over 
some decades now. 
 
I have some concerns with the bill. In my view there is no doubt that in dealing with this issue the 
broader community, well beyond the inner city, would want us as parliamentarians to act cautiously 
and conservatively. This view would be reflected in my electorate of Rockdale, for example. Let us 
remember that in seeking to amend adoption laws we should be addressing not the rights of 
various classes of adults but the paramount interests of children. The proponents of these 
amendments argue that it is all about the interests of the children, but I fear that that is not the only 
motivation at work here. 
 
On the other hand, I accept that the current laws of adoption are clearly inconsistent. For example, 
a homosexual adult can adopt a child but a homosexual couple cannot. A same-sex couple can 
foster a child but they cannot adopt that child. One member of a same-sex couple may be the 
biological parent of a child who is living with the couple, yet the non-biological partner is deprived 
of formal parenting rights even though that partner shares in the parenting. It also follows that 
there will be circumstances in which a same-sex couple will provide the best alternative for the 
adoption of a child, especially where the couple has a known relationship with the child but even 
where the couple does not have a known relationship with the child. Yet the Act prevents this from 
occurring. 
 
The bill proposes to remove the prohibition on same-sex couples adopting children by changing 
the definition of the term "couple" so it may include same-sex couples in a de facto relationship. I 
support this aspect of the bill. The bill goes further and also proposes to provide an exemption to 
faith-based organisations from section 49ZP of the Anti-Discrimination Act such that they can 
continue to refuse to place children with a same-sex couple. Whether one agrees with children 
being raised by same-sex couples, today many children are being brought up in same-sex 
families. It is simply a fact of life. Moreover, the Minister for Community Services has kindly 
provided me with copies of two research papers involving longitudinal studies of children brought 
up by same-sex couples that suggest there is no evidence of any social or other disadvantage to 
the child. 
 
It has also been argued before the Standing Committee on Law and Justice inquiry into adoption 
by same-sex couples that there are significant legal benefits to children if they are legally adopted 
rather than fostered or living with same-sex adults on a non-formal basis. These benefits relate to 
seamless access to benefits including inheritances, welfare, and so on. For example, adoption 
confirms a child's entitlement to an inheritance, certainty about custody should one parent die, and 
lifelong recognition of the parent-child relationship, whereas parenting orders do not. 
 
If we accept that same-sex adoption should be allowed, whether only in some circumstances or 
generally, then we need to consider how this should be done. Specifically how should the Adoption 
Act operate to maximise the interests of the child? It is my view that there is a significant tension 
between the Adoption Act, which is meant to discriminate in favour of the child, and the Anti-
Discrimination Act, which is mainly about protecting the rights of others, as well as the rights of the 
child in some cases. That is, once we remove this legal discrimination against same-sex couples 
we should give the community more say in how they want their children adopted. We should 
respect the many differing values in the community, most of which will be compatible with the best 



interests of the child. In other words, if we remove this last form of statutory discrimination, we 
should in turn empower the community to have more of a say in adoptions, provided it is in the 
interests of the child. 
 
To provide an exemption to faith-based organisations simply in relation to homosexuality misses 
the point. In my view, the reality is that the Anti-Discrimination Act is not needed and it 
unnecessarily interferes with the Adoption Act, except in further protecting the rights of children. 
The Adoption Act is a discriminatory Act: it discriminates in favour of the child. The Anti-
Discrimination Act has traditionally been more focussed on removing discrimination against adults. 
 
I know that some lofty, and potentially very learned, lawyers will argue that where there is a conflict 
between the interests of the child under the Adoption Act and the Anti-Discrimination Act, the Anti-
Discrimination Act will yield to the Adoption Act. Indeed, I have been advised that the authority that 
makes the adoption decisions, namely the Supreme Court, is not bound by the Anti-Discrimination 
Act. The Supreme Court may not be bound by the Anti-Discrimination Act in making an adoption 
decision, but the process before it gets to the Supreme Court is influenced by the Anti-
Discrimination Act. Hence, I do not agree with this view. Let me give the House an example. 
 
Section 8 of the Adoption Act is headed, "What principles are to be applied by persons making 
decisions about the adoption of a child?" This section provides that the decision-maker is to have 
regard to some 19 different principles and matters. One of these matters is "any wishes expressed 
by either or both of the parents of the child". While the biological parents who are giving up their 
child for adoption are not caught by the Anti-Discrimination Act, because they are not service 
providers, the adoption service providers that they are dealing with will be caught. Even though 
their views must be taken into account, the service provider is constrained to run a process that 
does not fall foul of the Anti-Discrimination Act.  
 
Hence, if a person of one religious faith or a particular background expressed a wish that their 
child be brought up in a family of the same faith or ethnicity, that request would be treated as a 
subsidiary consideration, if all other things are equal, rather than as a preferred outcome subject 
only to the best interests of the child. By the time the recommendation reaches the Supreme Court 
for an order, the process has already been compromised in terms of the wishes of the donor 
parent or parents. I see no reason why we cannot simply remove the operation of the Anti-
Discrimination Act from applying to the Adoption Act, except in regard to children, and let the 
people involved in each case freely express their preference, which will then be assessed fairly 
against the best interests of the child without prejudicing the prior process against their wishes. In 
other words, if a person wanted a Christian family to adopt a child, why should that not be a key 
consideration of the adoption service provider, only to be overturned if the best interests of the 
child cannot be met? 
 
It is also important to note that among the principles to be considered in section 8 (e) of the 
Adoption Act is the preservation of the child's "identity, language, and cultural and religious ties". In 
fact, the Act goes further and applies special principles and preferences for Aboriginal and Torres 
Strait Islander children. So it is clear that a significant number of community values, and 
discriminatory principles, are applied by the Adoption Act itself. Why should not the values of the 
community, whether expressed by donor parents or service providers, be given their due 
consideration? With four adoption service providers in New South Wales, persons wishing to 
provide their children for adoption, or to adopt children, will have adequate choice to meet their 
needs. Moreover, excluding the operation of the Anti-Discrimination Act removes a series of 
remote, theoretical and unforgiving requirements that assume a one-size-fits-all approach. In the 
case of its application to the Adoption Act, it could be said that the Anti-Discrimination Act is a case 
of social engineering ad absurdum. 
 
The Adoption Act has adequate provisions, in the context of a particular child being considered for 
adoption, to address the child's best interest in a wholesome fashion. In my view the hierarchy of 
considerations in the adoption of a child should be: first, the interests of the child should be 
paramount—I think we all agree on that—secondly, the wishes of the child, where his or her 
wishes can be reliably discerned; thirdly, the preference of the biological parents where their views 
are relevant and provided their preference is not inconsistent with the best interests of the child; 
and, fourthly, the other matters and principles as listed in section 8 of the Adoption Act. 
 
With the removal of the influence of the Anti-Discrimination Act there would be no fetter on an 
adoption service provider pursuing the objectives as listed above, if it were in the best interests of 



the child. There remains a legitimate issue of protecting from discrimination the child that has 
been, or may be, adopted. This concerns the potential of an adoption service provider excluding a 
class of children from adoption services. In my view, the exclusion of the Anti-Discrimination Act 
should not go as far as removing the rights of the children to be treated free from discrimination on 
any grounds.  
 
Accordingly, I propose to move in the consideration in detail stage an amendment that deletes the 
faith-based exemption in schedule 2.1 to the bill and replaces it with a general exemption from the 
Anti- Discrimination Act covering all facets of the Anti-Discrimination Act, excluding where 
applicable to children. My amendment would include, but would go further than, the proposed faith-
based exemption. Specifically my amendment would insert a new section 59A into the Anti-
Discrimination Act 1997, which reads: 
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(1) Nothing in this Act affects any policy or practice of an organization or person providing adoption 
services under the Adoption Act 2000 or anything done to give effect to any such policy or practice. 
 
(2) Subsection (1) does not apply to discrimination against any child who is or may be adopted. 

I note that this provision is similar, although not identical, to the provision in Western Australia's 
Adoption Act 1994, which has been in place since 2004. At this stage, and subject to the debate, I 
intend to vote for the bill in principle; then if it is carried I will move my amendment, along with 
other amendments that may be moved. This issue is important; if we are to amend the current 
adoption laws we need to consider carefully the interests of the children. I urge colleagues to 
support the bill in principle at least, so that the House can consider my amendments and other 
amendments in detail, and members will then be able to vote on final adoption of the bill. 
 
Ms KATRINA HODGKINSON (Burrinjuck) [7.50 p.m.]: In speaking on the Adoption Amendment 
(Same Sex Couples) Bill 2010 (No. 2), which was introduced this afternoon, I recognise that the 
object is to amend the Adoption Act 2000 to allow couples of the same sex to adopt children. At 
present under that Act a couple is defined as a man and a woman who are married or who are in a 
de facto relationship. The bill amends that definition, along with the definition of "spouse", to 
include persons who are de facto partners. The definition of "de facto partner" in the Interpretation 
Act 1987 refers to persons of the same sex or of a different sex. The bill will also enable the same-
sex de facto partner of a person who is the adoptive parent of a child to adopt that child in his or 
her capacity as a step-parent. That is provided in the overview of the bill. 
 
On 25 September 2008 I spoke on the Adoption Amendment Bill 2008. In that debate I said words 
along the lines that in the 2008 estimates hearings the Minister for Community Services informed 
us that in the previous year, 2007, only 125 people were adopted in New South Wales. Of those 
125, 73 were young people or children from overseas, and of the remainder 15 were local 
adoptions and 37 were adoptions in inter-family or foster care circumstances. This was a reduction 
in the figure given in the previous year's estimates hearings of 162 adoptions, comprising 112 
inter-country adoptions, 23 intra-family adoptions and 15 adoptions of children in out-of-home care. 
We are not talking about a huge number of adoptions in any given year in New South Wales. 
 
In 1972 adoptions in New South Wales reached a peak of 4,564, which may be why the member 
for Pittwater had so many friends at school who had been adopted; 4,500 adoptions actually took 
place in 1972. However, by 1999 that number had dropped incredibly to 178 adoptions. That is 
down from 4,500 in 1972 to 178 in 1999, and that includes overseas-born children. Naturally, 
numbers have continued to decline since then, in line with society's changing views on adoptions 
and single parenthood. Obviously the standards expected of women several decades ago have 
changed. These days women are very much a force unto themselves, and the stigma associated 
with single parenthood for women simply does not exist in the way it did in decades past. 
 
If there is a genuine shortage of heterosexual couples able to provide a stable and loving 
environment in which to bring up an adopted child, then this legislation should be considered. But 
that is currently not the case. Very few non-family adoptions occur in this State in any given year, 
but many genuine heterosexual couples are able, willing and wanting to provide a stable and 
loving upbringing for children in an adoptive environment. I thought carefully about this legislation 
when it was first introduced at the end of the previous parliamentary session. I went with a 
genuinely open mind to my electorate. I issued a media release calling for comment from anyone 
in my electorate who wanted me to represent them in this place on this matter. I did not put 
forward my point of view; I was willing to listen to the electorate and to hear what people had to 



say. 
 
Interestingly, over the past eight weeks or so I have received an incredible amount of 
correspondence, phone calls and emails from people throughout the State. Indeed, I have 
received 341 form emails from outside my electorate in support of the legislation. However, it is 
interesting that I have received only one email from within my electorate in support of the 
legislation. I received about 60 individual original emails, phone calls or letters from within my 
electorate opposed to the thought of the Adoption Amendment (Same Sex Couples) Bill 2010. 
Those comments came from Cowra, Cootamundra, Yass, Harden, Boorowa, Gunning, Goulburn, 
Crookwell and Gundagai.  
 
As has been said by other members, this bill should not be about whether people live in same-sex 
relationships or heterosexual relationships. It must always be about the child and what is in the 
best interests of the child. I held the shadow Community Services portfolio for a couple of years, 
and I saw some incredible things within that portfolio environment. Even as members of Parliament 
I am sure many of us have seen some appalling cases of child abuse and some genuine examples 
of parents who simply should not be parents. Last week I held constituent interviews in my 
electorate. Once again the child safety cases I must take to the Minister for Community Services 
simply should not happen, but they do. They happen all over the place. As for adoption, I have 
heard many stories from people wanting to adopt within Australia who describe the current 
adoption process as long, stressful and bureaucratic. 
 
Many people have told me that they believe the Department of Community Services actively 
discourages adoption because the process is so difficult, and I understand their frustration when 
they want an adoptive child so badly; they may have been trying hard to have a child or they may 
have gone through the IVF program unsuccessfully and be desperate to adopt a child before they 
are too old. Obviously the adoption process is difficult and arduous but necessary because we 
want to ensure that the child going into an adoptive family has those child protection issues 
addressed. In 2008 in New South Wales alone about 12,000 children were in out-of-home care. 
Undoubtedly many of them would benefit from the stability that adoption offers to place them in a 
permanent loving family relationship. 
 
I have already mentioned the low number of adoptions taking place in New South Wales. I believe 
that if there is a genuine need, if there is a real shortage of adults able to provide a loving, stable 
home for children in need of adoption, then this legislation should be considered. However, that is 
the not the case at present. Many genuine heterosexual loving couples who are able to provide a 
stable environment for an adopted child are missing out because there are simply not enough 
children in the adoption system. 
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I do not believe this legislation is necessary and I oppose it.  
 
Mr PAUL GIBSON (Blacktown) [8.00 p.m.]: I speak to the Adoption Amendment (Same Sex 
Couples) Bill 2010 (No 2). The ability of homosexual persons to love and care for one another or 
give true love to a child is not in question. No doubt the love between homosexual couples is as 
true a love as can be found. However, two people of the same sex cannot give a child the 
experience of a loving mum and dad, no matter how good they are. The love of a mum and dad is 
a unique experience that I believe every child should experience. Over the years many couples 
desperately wanting to adopt a child have visited me. Those couples have been frustrated and 
saddened by long waiting lists. We should be doing more to address those waiting lists.  
 
If this legislation is so important why not put it to a referendum at the next State election, only 
seven months away, and let the people of this State decide whether or not this is the direction they 
want to go? Tonight I speak in the way the people in my electorate would want me to speak. 
Blacktown has the highest practising Catholic population of any part of Australia. I, along with 
many other members, have received a number of letters and emails, and many people have come 
to my office to speak to me about this. Only one per cent of the people in my electorate who have 
contacted me about this bill support it—99 per cent oppose it.  
 
I am fortunate. I have 4 beautiful children and 12 grandchildren. They have all had the great 
benefit of a loving mum and dad, which they cherish and that is something most children should be 
able to cherish. The Adoption Act states that the best interest of the child in childhood and later life 
must be the paramount consideration. There are no studies on the effects of long-term parenting 
by same-sex couples on children. I believe that adopted children are better served being adopted 



by a mum and dad. The needs of the child are the most important aspect of adoption. I do not 
agree that the desires of same-sex couples to adopt should be placed above the needs of the 
children. We will be moving in an unknown direction if we go that way.  
 
Children need the tender loving care of a mum and a friend, and the security and guidance of a 
dad. Young girls need a mum to help them through their tender teenage years. Many things 
happened in my lifetime that I could only speak to my mum about. Conversely, there were things 
that I could speak to my dad about. That is the lovely experience of having a mum and dad—to me 
that is the ideal family situation. Where is the proof that same-sex couples will do a better job than 
heterosexual couples? Why should we change the situation? If the wheel is not broken why fix it?  
 
The Most Reverend Peter Jensen, the Anglican Archbishop of Sydney; Cardinal George Pell, 
Catholic Archbishop of Sydney; the Reverend Keith Garner, Superintendent of Wesley Mission; 
and Mr Peter Graham, Moderator of the Presbyterian Church of Australia in the State of New 
South Wales, wrote to all members and said: 

For those same-sex couples who are currently raising children, other legal provisions, such as Parenting 
Orders, are appropriate and provide certainty for children and their parents, while retaining a child's 
biological heritage. This reflects the prevailing attitude of Australian courts which regard adoption as a 
last resort. As stated by section 8 of the Adoption Act, adoption must always be regarded "as a service 
for the child", and accordingly is not an appropriate vehicle for recognising the relationship between an 
individual and his or her partner's children. These relationships are already appropriately recognised and 
provided for by New South Wales and Commonwealth law. These laws allow same-sex partners to 
exercise fully all parenting responsibilities, without severing the child's legal relationship with his or her 
biological parents. With regard to inheritance matters, same-sex partners are already able to provide for 
children in their care by making a will and naming the children as beneficiaries. 

Adoption in New South Wales is the legal process that permanently transfers all the legal rights 
and responsibilities of being a parent from the child's birth parents to the adoptive parents. The 
types of adoption can be broadly categorised as intercountry adoption, local adoption and "known" 
child adoptions. In 2008-09, 155 adoptions were finalised in New South Wales. Of those, 93 were 
intercountry adoptions and 20 were local adoptions. In the category of "known" adoptions, there 
were nine step-parent adoptions, 30 adoptions of children in out-of-home care by their carers and 
three "special case" adoptions.  
 
The most recently available source of figures for families of same-sex couples is the 2001 census. 
According to those figures, there are 10,802 male same-sex couples, of whom 503 live with 
children, and 8,972 female same-sex couples, of whom 1,684 live with children—we are not 
dealing with large numbers. This bill has been brought in very quickly, yet private members' bills 
have laid on the table for years in some categories. Why has this bill been brought in so quickly? I 
have been a member for almost 23 years and in that time I have often spoken about 
homelessness. Last night, tonight and tomorrow night somewhere in this great country of ours 
about 106,000 people have or will be sleeping homeless. It would be far more important to debate 
issues such as homelessness instead of this bill.  
CatholicCare also wrote to members referring to the long and proud tradition of the Catholic 
Church in providing adoption services across New South Wales. They were an initial provider of 
adoption services under the inaugural Adoption Act, which was proclaimed in 1965. The letter from 
CatholicCare states: 

Our vision at CatholicCare Adoption Services is to provide clients with a professional and ethical service 
in the context of collaborative relationships.  
 
... 
 
Currently the Adoption Act defines a couple as a man and a woman ... and this is in accordance with 
Catholic teaching. The current law therefore, values both mothering and fathering and reflects child-
centred understanding of adoption. The law at present recognises that children are vulnerable and that 
their welfare must be considered ahead of the desires and preferences of adults. 
 
CatholicCare believes that the principle of the best interests of the child requires the law to recognise 
the fundamental right of children to be raised by a mother and a father, wherever possible. This Bill, if 
passed, would deny a child this right and risks their being deprived of the experience of either mothering 
or fathering. 

I agree with those principles. Mary Limbers of Warrawee, who wrote to just about every member of 
Parliament, summed it up fairly well when she said: 



The call to "act swiftly" is focused on the wants of the adults rather than the needs of the children. 
 
Adoption is not about rights, or even discrimination. No one has a right to a child; it is a privilege and a 
great responsibility— 

Truer words were never said— 
... The research supporting the importance of dual gender parenting and child-rearing is extensive and 
clear in its singular conclusion: all variables considered, children are best served when reared in a home 
with a married mother and father. Mothers and fathers contribute in gender-specific and in gender-
complementary ways to the healthy development of children."  

That was taken from Life Without Father, The Free Press, New York. The Bible has been 
mentioned tonight but I do not know if it is appropriate to bring the Bible into the debate.  
<50> 
The Bible and its teachings of Jesus are the greatest writings ever but we all place our own 
interpretation of what the Bible says. Ten people can read the Bible and get ten different views of 
what it says. We can all read it and come away with total different ideas of the meaning of the 
Bible. The Bible tells us that Jesus had a mother and father. Does that mean to say on my 
interpretation of the Bible that Jesus preferred to have a mother and father than gay parents? That 
is probably a silly example but one can interpret religion and the Bible whichever way one likes. I 
believe that exempting church groups in this matter shows what a joke this bill really is. It is like 
being a little bit pregnant. How can we tell church groups they are exempt from input into this 
legislation but people not in church groups are not exempt from it? That makes a mockery of this 
whole piece of legislation. Adoption is a privilege and not a right.  
 
We should be talking about many other important issues. One per cent of people from Blacktown 
who have contacted me have supported this legislation, but many more people say that Blacktown 
needs another 110 beds and more roads. Blacktown is one of the fastest growing areas today, but 
what has Blacktown been given? Virtually nothing. They are the types of issues that we should be 
debating. This bill is important but it should be put to the people of New South Wales by a 
referendum; I am certain that is the fairest way to deal with this legislation. I do not know why this 
legislation is being introduced with such haste. I only hope it is not to look after the vote for the 
Greens. I hope it is not to look after inner city seats, because if that is so, it makes a total sham of 
the legislation we are now debating. I oppose this legislation. 
 
Mr MIKE BAIRD (Manly) [8.11 p.m.]: I speak today on this important and complex issue, very 
aware of the understandable emotion such a debate generates. The strength of views held by 
those on both sides of this question reflects the gravity with which we all regard decisions relating 
to children and families. If the strength of a society is to be assessed on the way it deals with its 
most vulnerable people—as I believe it should—then the question of where and in what form we 
ought to allow children to be adopted must be regarded with the utmost seriousness. Children are 
a gift to us. They are a privilege and not a right. As a parent, I am aware of both the incredibly 
fortunate position I enjoy, and the enormous responsibility my role as a father brings.  
 
I have attempted to come to this debate with an open mind, listening to and assessing the strength 
of the arguments on both sides. Indeed, I have been touched by tears as I heard of the pain 
endured in years of needless discrimination. But first, let us clarify exactly what this debate is 
about. When the member for Sydney introduced this bill, she did so by stating that "Parliament has 
moved on from the depressing level of homophobia shown 10 years ago". Indeed it has and we 
can all be glad about that. But this debate is not about homophobia or sexuality. To imply as much 
is an obvious attempt to short-circuit discussion to try to curtail any meaningful dialogue. In recent 
decades, legislatures around the world have worked towards eliminating all forms of discrimination 
against people of same-sex orientation. I have been a part of that, and fully supported the 
relationship register when the question came before this Parliament recently.  
 
But the issue at hand is decidedly more complex. The question of same-sex adoption puts us in a 
position of having to adjudicate between competing rights and interests. I believe that in any 
situation like this, the rights of the child must take precedence over the rights and interests of an 
adult. I take as my starting point the interests of children and their needs rather than adults and 
their rights. It is worth pointing out that Australian law, and the conventions to which Australia is a 
signatory, embody a clear commitment to promoting and preserving the best interests of children 
in all situations that affect their care and wellbeing. As it stands, and despite the stated intention of 
those introducing it, the current bill places the rights of adults at the centre, it places the interests 
of adults above those of children. This should give us reason to pause.  



 
In our legitimate concern to avoid possible discrimination between adults we cannot neglect the 
welfare principle that governs issues affecting children. We cannot ignore what might be a conflict 
between what existing human beings want and what another future person will be entitled to. It 
should be a given that a child has a right to a loving family. Unquestionably, as many argued 
before the parliamentary committee, a same-sex family can be a loving, safe place for a child. The 
Centre for Social Justice in the United Kingdom suggests that it would be wrong to take this as a 
question of purely practical possibilities. Two women can raise children and often do so very well; 
it is possible for two men to do so although this is less common. No, the question is not only 
whether children need a loving family, but also whether they need adoptive parents of both sexes. 
We are talking about the rights of a child to a mother and a father. Is it in a child's best interests to 
be effectively barred from either of these key figures in a child's life? For this is what the current 
form of legislation would enact.  
 
Actress and talk-show host Rosie O'Donnell, who has adopted three children in to a same-sex 
family situation, acknowledged in an interview that her six-year-old son Connor had once said to 
her that he wished he had a Daddy. O'Donnell says, "so in our family I think there is a loss and to 
[say] that there isn't would be ... foolish and you'd be in denial." I am not questioning Rosie 
O'Donnell's parenting skills, and I commend her honest portrayal of the complex issues she is 
dealing with on a daily basis. But if it is accepted that a child has a human right to a mother and a 
father, this is a negative right in the sense that there is no claim that society or the State are 
obliged to provide this, but simply that they are obliged not to help deprive someone of them. This 
is what we are talking about here. Can two males in a partnership be regarded as, or fulfil the 
functions of a mother? Can two females in a partnership be regarded as, or fulfil the functions of a 
father?  
 
The claim that the gender and sexuality of parents has no bearing on the development of children 
is contrary to the experience of most people and not supported by any substantial or reliable data. 
Professor Tom Frame argues that not only are two parents obviously preferable to one, but that 
centuries of experience have shown that mothers and fathers provide something complementary, 
unique and distinctive in terms of care and nurture. The critical issue is not, therefore, whether 
same-sex couples have the capacity to be loving and caring parents. It is the belief that same-sex 
couples cannot provide for a child's need to experience both male and female parental love. 
Attempts to put an end to discrimination for same-sex couples in terms of employment conditions 
and property ownership, is straightforward. It is much more complex in the case of same-sex 
parenting because there is a deliberate decision to negate one biological parent and this negation 
and denial is justified on the grounds that a child does not need both a mother and a father.  
 
We come to the vexed question of research to consider this very point. It may be that this debate is 
so contentious that even the data directly related to this issue is compromised and unreliable on 
both sides of the debate. It is a claim that is evident in the literature from both camps. Such is the 
depth of feeling surrounding this issue. One thing that is agreed is that definitive studies of the 
impacts on children do not yet exist. Yes, there is research but the sample size is just too small 
and long-term impacts not yet apparent. In an illuminating admission by a body arguing for same-
sex adoption, the Tasmanian Law Reform Institute in a final report into same-sex adoption in 2003 
conceded that the social science research into same-sex parenting is controversial and flawed. 
Admittedly they place the blame for this on those arguing against same-sex adoption, but 
nonetheless it has touched upon an important aspect of this debate. After reading the research 
from both sides, it is my belief that we simply do not have enough reliable data to go ahead with 
such a radical change.  
 
The member for Sydney talked about up-to-date social science research that suggests that same-
sex parenting is as likely to result in positive developmental outcomes for children as opposite-sex 
parenting. I am not questioning that same-sex couples can parent, and parent well. I maintain, and 
this is the crux of my argument, that there is insufficient depth of research to show that living in a 
same-sex family does not disadvantage children by giving them parents of only one gender. The 
long-term impact on these children is just not clear. All parties agree that little substantial research 
has been done on children cared for by same-sex males. I do not believe we can ignore the 
substantial body of empirical evidence that overwhelmingly attests to the benefit of individual 
children having an involved father. That there is less evidence on the impact of an involved mother 
is only because this has been largely accepted as self-evident. If we wish to make such a dramatic 
move in deciding to deprive a child of a mother or a father, we must be convinced that it is in the 
best interests of the child. 



 
<51> 
From what I have read we are not at this point. Going forward this should lead the debate, not the 
need to eradicate discrimination or address legal anomalies. 
 
I have already spoken of the fact that I do not doubt that parents of the same sex have the 
capacity and already do offer a child great love and care. I have been moved by the stories same-
sex parents told to the parliamentary committee of the way they cared for and loved the children in 
their care. I also have spoken of the rights of the child. In New South Wales there is currently a 
situation where children have been fostered into the care of same-sex couples and have lived with 
them for many years. In other situations children have had a long-term relationship with a co-
parent or a step-parent who is in a same-sex relationship. These children can be adopted by only 
one of their carers. Therefore, these children do not have the same rights before the law as the 
adopted children of married or de facto heterosexual couples. Same-sex couples in these 
situations require an exception that gives their children greater social, legal and economic stability 
by allowing both people in a same-sex relationship to adopt. I believe that these matters should be 
looked at and clarified and that these children should have full rights before the law. 
 
I also note that my colleague the Hon. John Ajaka put forward a proposal to the parliamentary 
committee on "known" relationships. This is something that I would be open to supporting. In 
instances such as existing long-term foster relationships or biological connections, the case for 
child stability and certainty starts to become compelling. This deserves further consideration. 
However, given my prior argument, I do not believe that the appropriate way to proceed is simply 
to amend the Adoption Act 2000 with a complete change to the whole terminology of parenting. It 
was also of great concern to me that, despite the fact that the parliamentary committee concluded 
that as a matter of policy an exemption from the application of the Anti-Discrimination Act 1977 
should be created for faith-based adoption agencies, the original bill made no mention of these 
issues of exemption. 
 
In a recent New South Wales decision a male homosexual couple succeeded in their action 
against Wesley Dalmar Child and Family Care when the couple failed to be accepted as foster 
carers with the organisation. We do not want to copy the example of Britain where Catholic 
adoption agencies have been forced to close because they have been unwilling to place children 
with a same-sex couple. The closure of faith-based agencies in this area would mean the loss of 
years of expertise in assisting adoptions in New South Wales. I am very pleased that the revised 
bill now includes this exemption. I commend the member for Sydney for the inclusion of this 
provision in this bill. 
 
I am saddened by the hurt my actions tonight may cause those who have felt the pain of 
discrimination and persecution for much of their life. I have friends in same-sex relationships who 
in an email to me suggested that I am making a personal stand against them and their long-term 
dreams. I am not. I want them, and all those hurt by my decision, to know that I am not abandoning 
them. I want to join them on their journey. I feel the weight of my decision. It is a decision that 
reflects what I think for now is in the best interests of the child—nothing more, nothing less. In 
many ways as I have laboured over this legislation I have been enlightened about the pain they 
are feeling and have felt. It has made me determined to assist, not condemn. My last thoughts are 
to reflect on the story of a young girl who has grown up with two mums. I have chosen a snippet 
from her story because she is often heralded as a strong success story for same-sex adoption. 
The story is of Ry Russo-Young, a 22-year-old filmmaker whose story was told by Susan Dominus 
in the New York Times on 24 October 2004. I shall read a couple of paragraphs: 

When Ry spent her semester in Dublin, she felt homesick for the United States, or at least for New York. 
She didn't care much for Dublin, but one night in particular stands out for her as the worst. She and her 
boyfriend at the time went to a gay bar that struck her as the only place she wanted to be that night, a 
place that promised to feel familiar in a certain way. It was a rainy night, and she and her boyfriend 
stood in line watching the gay men around them get in, while they did not. When Ry made a move 
toward the door, the doorman blocked her from entering. Ry got it—that they didn't get it, didn't get her. 
She wasn't getting in. She got angry. Then she finally walked away, feeling cast out, estranged, a 
stranger. She stopped in the middle of the street and wept. 
 
"You know, I feel like I'm somewhere in between queer and straight culture, wedged in this strange 
place, this lonely place," Ry told me, "I can relate to both cultures but sometimes I feel like I'm not 
belonging to either. But I'm OK with that. In fact, I wouldn't trade it for anything: it's given me such a 
unique perspective. It's like I have a sense of double vision, the ability to see things from many 
perspectives at the same time, in a way that's strange and beautiful. It lets you open little doors and look 
into a little world. It's a vantage point." 



 
I have thought a lot about Ry since reading the article. I am warmed by her strength and insight, 
yet at the same time deeply saddened by how she felt that night in Dublin. Her story twists and 
turns in a compelling way as she looks to find her place in this world. To me, it highlights the innate 
complexity of this issue. Would other children experiencing what Ry went through in Dublin have 
the same apparent strength? Can we expect that all children will grow up with her resolve and 
peace with her identity? Do we know that children will mostly handle the complexity of having two 
mums in the way that Ry appears to have? I could not but sense a deep sadness in her story. I am 
genuinely torn by the unknown reality of the experiences and feelings of the children that would 
follow Ry should we approve this bill tonight. As a father I felt Ry's pain as if she were my own 
daughter. However, I am heartened that just as Ry's journey has some time to go so does the 
debate on this important issue. 
 
I am not convinced that the research before us justifies a move to legislate against the time-
honoured practice of placing children with both a mother and a father. The best interests of the 
child cannot be placed at risk because of the unrelated desire to remove discrimination in law and 
public policy. I have attempted to come to this issue with an open mind and a clear conscience. My 
position is not some veiled critique of same-sex parenting or an attempt to continue discrimination 
against homosexual couples. Rather, I believe it is an attempt to honestly investigate the 
necessary debate on how to best safeguard the interests of children. It is my view that we simply 
do not have enough evidence to show that a wholesale shift in the legislation is warranted. 
 
Ms JODI McKAY (Newcastle—Minister for Tourism, Minister for the Hunter, Minister for Science 
and Medical Research, and Minister for Women) [8.26 p.m.]: I speak on the Adoption Amendment 
(Same Sex Couples) Bill 2010 (No 2) and acknowledge the work of the member for Sydney in 
bringing this important matter to the House. It is often suggested that conscience votes bring out 
the very best in parliamentary debate. I acknowledge the spirit of the contributions made by 
members across the Chamber in this important debate. I appreciate that there is a diversity of 
views within the community towards this proposed legislation and I certainly respect the deeply 
held convictions. I personally have a deep Christian belief and I am comfortable with supporting 
this legislation based on that belief. I say at the outset that the traditional nuclear family should not 
be seen to be under attack from this proposed legislation. 
 
For many, the value and integrity of family cannot be confined to the traditional nuclear family 
model. Loving relationships of people of the same sex—with or without children—are 
acknowledged as real, meaningful and legitimate in our community. The proposed bill means that 
same-sex couples will be eligible to apply to adopt a child, including as step-parents and foster 
carers. I note that the Adoption Act already allows single gay men and lesbian women to adopt 
children but not couples, which seems to be an oddity of the legislation that will be addressed by 
this bill. As a member of the community said to me in a letter: 

It makes no sense to allow individual lesbians and gay men to apply for adoption, but not same-sex 
couples. 

 
This legislation is another important act of law reform recognising the legitimacy of same-sex 
couples in New South Wales. Already we have introduced the New South Wales Relationships 
Register. The register will make it easier for unmarried heterosexual and same-sex couples to 
access government services, legal entitlements and records. It provides couples with a simple and 
dignified mechanism to have their relationships recorded and respected. It also builds on changes 
made to the Status of Children Act, which now recognises the same-sex partner of a woman who 
has undergone a fertilisation procedure as the parent of her partner's child, as is the case when a 
child is born to a heterosexual couple. 
 
Furthermore, changes to the Births Deaths and Marriages Registration Act have allowed for 
registration of the birth of a child through artificial reproductive technology to include both female 
parents of the baby on the birth certificate. Removing gender-based relationship discrimination 
from the Adoption Act would be a further step in ending discrimination against same-sex couples 
and promoting acceptance of the diverse family structures already present within our society. The 
passage of this bill would reaffirm New South Wales as an open and progressive community that 
embraces diversity and supports people as equals, no matter their sexual orientation. It also will 
bring New South Wales into line with legislation already passed in Western Australia and the 
Australian Capital Territory. 
<52> 



The proposal is consistent with the existing provisions of the Adoption Act in not conferring any 
rights to adopt a child, and I think that this is important. It does, however, remove any 
discrimination against same-sex couples from lodging an application for adoption. I am advised 
that the Adoption Act specifically states that the best interests of the child are the paramount 
consideration and that no adult has the right to adopt a child. It is the best interests of the child that 
must be considered in these matters. The most important thing that a parent can provide to their 
child is a loving, nourishing, emotionally stable and supportive upbringing. I take issue with the 
view expressed by some opponents of this bill that same-sex parents are not able to provide such 
an environment as well as opposite sex parents. Surely it would be better for a child to have two 
same-sex parents who love them and cherish them than a situation of two opposite sex parents 
who do not. It is my view that assessments regarding suitability to be an adoptive parent should be 
judged on parenting capacity alone and not the gender or sexual orientation of the prospective 
parents. As one of my constituents, who is the son of a same-sex couple, said to me: 

The happiness of the relationship between the adults in the home, and the degree of openness, warmth 
and communication within the family, not the gender or sexuality of the adults, has the most significant 
impact on the child. 

I note the comments of the member for Goulburn, which were reported on ABC Radio this 
morning, that in her role as shadow Minister for Community Services she has seen too many 
cases of dysfunctional families where the kids are suffering. She said: 

It just became increasingly obvious that the evidence was on the side of giving children access to people 
who love them and care for them and if they happen to be homosexual, well so be it. 

 
I welcome her support and endorse her comments, because this bill is not just about couples who 
want to adopt but also about kids who deserve a supportive and loving environment from 
committed parents. Couples who seek to adopt children do so for a variety of reasons. In the 
situation where they cannot have a baby themselves but want to parent, love and support a child, 
adoption is an option. This takes a big commitment. The process is arduous and complex. But 
those who take the path and are found to be appropriate as adoptive parents can bring a great 
deal of joy, happiness and love to children who might not otherwise have had that. It matters not 
as to whether those parents are gay or straight. What matters is that they are committed to the 
upbringing of a child into the community and are prepared to face the challenges, the torments, the 
excitement and the joy of parenthood. That is what is in the best interests of the child. A letter I 
received from a member of the community really personalised this issue for gay and lesbian 
couples and their own children. It stated: 

We have two foster daughters, both sisters, who have been with us for more than three years. They are 
now almost six and five years old. We cannot adopt them as a couple even though our daughters know 
us both as their parents. This is really about equal rights for our children. Adoption provides security, 
both financially and emotionally for our kids. We know of a few other foster children in long term care 
who cannot be adopted by both their foster parents just because of the gender of one of those parents.  
What if something should happen to the adoptive parent, it leaves the non adoptive parent with no legal 
rights, subsequently leaving the children without a legal parent and the security and stability they 
deserve. 

 
Like many members, I have been contacted by many of my constituents expressing their views on 
this legislation and I appreciate their efforts in making their heartfelt and passionate views known 
to me. This is clearly a sensitive issue for which members of the community have differing yet 
strong views. The majority of correspondence I have received from my constituents and residents 
in Newcastle and the Hunter, and in fact across the State, on this matter is supportive of allowing 
same-sex couples to adopt. 
 
A vote on an issue of conscience can never please everyone. Again I say that I respect the views 
of those who oppose this bill and have asked me to vote against it based on firmly held 
convictions. I also support the right of faith-based adoption services to conscientiously object to 
providing services to same-sex couples. In conclusion, I restate my support for the bill. As a matter 
of principle, I support bringing the legal rights of gays and lesbians into line with those of 
heterosexual people in New South Wales. This bill is another step towards removing biases 
against same-sex couples and I again thank the member for Sydney for her initiative in bringing 
this matter to the attention of the House. I am pleased to support the bill and the amendment and 
commend them to the House. 
 
Mr GREG PIPER (Lake Macquarie) [8.34 p.m.]: The Adoption Amendment (Same Sex Couples) 



Bill 2010 (No. 2) seeks to move New South Wales forward in a way that recognises that the test of 
appropriateness of adoptive parents is not about sexuality but rather about whether adopted 
children will become part of a socially functional family, wanted, loved and nurtured. For decades 
there has been a stream of legislative change that has followed changing societal values and this 
is just one more step in that process. It is an inevitable part of the generational change that our 
society as a whole is experiencing. A wide range of personal qualities will determine whether 
someone will be a good adoptive parent, but I do not believe sexuality is one of them. Further, I 
believe any such arguments based on gender and sexuality are without substance or credibility. 
 
Adoption should and will under this proposed legislation continue to be a rigorous process by 
which intending parents should prove their suitability. The interests of the child will remain the 
primary consideration. In reality, the bill will affect very few people but, for those few, the effects 
will be profound in formally making the enriching experience of family life available to those who 
have not yet had this right or opportunity. The bill will also have significant impact in relation to the 
legal entitlements of children, such as inheritance, which they would not be entitled to receive 
under other same-sex parenting options. This change has already happened in many places 
around the world and has not caused social upheaval or brought dire outcomes for those 
communities and jurisdictions. I see no justification for rejecting such changes in New South Wales 
in 2010. 
 
Schedule 2 of the bill will amend the Adoption Act 2000 so that religious organisations processing 
adoptions are free not to participate. This is understandably a matter of conscience, as already 
agreed by both the Government and Opposition decision to allow a conscience vote. This bill must 
predominantly be about the welfare of children. I note the concerns raised by the member for 
Strathfield that this bill, as amended, does not effectively address discrimination as it allows for 
faith-based organisations to opt out of the provisions of the bill. I can understand those concerns, 
but I note that existing laws already enshrine discriminatory anomalies in that single persons, 
including single gay or lesbian persons, can adopt. This bill begins the process of change that is 
supported by many organisations, including some that have enjoyed longstanding respect for their 
role in these areas. Organisations such as Uniting Care, Barnardos, the Benevolent Society and 
the Council of Social Service of New South Wales support the bill, which highlights the strength of 
feeling across our community on this confronting issue. 
 
I acknowledge representations made by a number of residents of the Lake Macquarie electorate 
and others who are opposed to the bill. I am sure that they are motivated by their own set of values 
and their own consciences. While acknowledging and respecting these views, I must follow my 
conscience in voting to extend the right to adopt to same-sex couples who have the capacity and 
desire to provide a loving and nurturing family environment to an adopted child. The bill does not in 
itself bestow a right to adopt but rather a right to apply to become adoptive parents; a right to be 
tested as offering an at least equal and worthy family situation for the benefit of an adopted child. 
Supporting the bill will not mean that the world will change for the worse or that the sun will not 
rise. As a matter of fact, supporting this bill may just see some children's world change for the 
good. In giving my support to the bill I commend the member for Sydney for bringing this matter 
before the New South Wales Parliament and place on record my regard for the depth of thought 
that has come from members on both sides of the House in their contributions. 
 
Mr DAVID CAMPBELL (Keira) [8.38 p.m.]: Like many members over many weeks I have had a 
deal of correspondence from constituents of the Keira electorate and residents of New South 
Wales on this issue and, about a fortnight ago, I came to a decision that I would support the bill. 
Consequently, I have been responding to the correspondence I have received and, given that it 
was good enough for me to communicate directly with constituents of the Keira electorate on the 
issue, perhaps the best way for me to contribute to the debate is to read the correspondence. I 
could talk for a very long time and repeat many of the points that have been made by those who 
support the bill but I do not intend to do so; I intend to be brief. As I said, if it was good enough for 
me to communicate with the constituents of Keira in this form, then it is appropriate on this very 
important debate to convey those same sentiments to the House. 
<53> 
I will quote from the correspondence that I have been forwarding to my electorate. The second 
paragraph is a little out of date but I have been using this correspondence for a couple of weeks 
now. I quote: 

Thank you for your correspondence about the Adoption Amendment (Same-Sex Couples) Bill. 
 
You may be aware the Bill has been introduced into the Legislative Assembly and is likely to be debated 



in coming weeks. I understand that Members of all political parties will be able to have a conscience 
vote on this bill. 
 
I will be voting in favour of the Bill. 
 
I will be doing so because I believe absolutely that children should be raised in the loving, caring and 
safe environment of a functioning family. 
 
A functioning family to my mind is much more important than the form of the family. 
 
A single parent of either gender, parents of opposite gender, parents of the same gender, grandparents, 
siblings, aunts and uncles or step parents may create a functioning family or sadly a dysfunctional 
family. 
 
So, the issues an adoption agency should be considering in assessing a placement are, how will this 
prospective family function to nurture the development of this child, rather than the gender or sexual 
preference of the prospective parents. 
 
We claim to be a tolerant society, free from discrimination. 
 
In my opinion supporting this legislative change will build on that tolerance and provide that the best 
interests of a child are considered in the assessment of the suitability of prospective adoptive parents. 
 
My decision will be both supported and opposed by many in the community. 
 
However, my decision has been made after a great deal of thought and attention to the many 
representations I have received both for and against the content of the Bill. 

I conclude by saying that I consider it an absolute privilege to be able to take part in such an 
important debate in this Chamber. I respect and accept absolutely that every member in this 
Chamber has his or her own view of this. I spent some time in the Chair earlier this evening during 
this debate and my observation is that to date this debate has been conducted in a sense of 
individuality and of people having respect for the fact that others have a different point of view, and 
that pleases me greatly. As I have said a couple of times, and as I said in correspondence to my 
constituents, I will support the bill. I trust that it will be carried and that as a consequence there will 
be an opportunity for children in the future to be nurtured by caring, functional families no matter 
the make-up of the parents. 
 
Mr MICHAEL RICHARDSON (Castle Hill) [8.42 p.m.]: A central tenet of the Adoption Act, as it is 
in the Commonwealth Family Law Act, is whatever is deemed to be in the best interests of the 
child. The State of New South Wales has always deemed it best for a child to be raised by a man 
and a woman in a permanent relationship. Indeed, the institution of marriage was created primarily 
for the procreation and nurturing of children. The Adoption Amendment (Same-Sex Couples) (No. 
2) Bill 2010 is not about children's interests, it is about the right of adults to adopt children. As the 
Hon. Greg Donnelly noted in an article in The Punch on 14 July:  

The bill moved by the Member for Sydney is not just about women or men in a same-sex relationship 
who have a biological connection to a child, wanting the state to recognize their partner's relationship 
with respect to the child. It goes to securing rights to adopt a child where there is no biological 
connection at all. It is about placing homosexual couples on an equal footing with heterosexual couples 
when being considered for what are referred to as "unknown adoptions." 

 
The member for Balmain, the Minister for Education and Training, wrote in an article in the Sydney 
Morning Herald, which she proceeded to read out as her contribution to this debate: 

Reform would provide a mechanism for same-sex couples to have their parenthood recognised and to 
expand the pool of potential adoptive parents. 

That argument would carry a lot more weight if there were a substantial list of children wanting to 
be adopted and insufficient parents to go around. In fact, the reverse is the case. According to the 
upper House inquiry into this issue, only 125 children were adopted in New South Wales in 2007-
08. Of those, 73 were kids from overseas. Just 52 of the adopted children were born in this country 
and of those only 37 were known adoptions, that is, the adoptive parents were step-parents, foster 
carers or relatives. That left just 15 children, who were adopted by strangers. 
 
By comparison, the number of couples or single people seeking to adopt a child was 617. There is 
no shortage of prospective adoptive parents but there is a shortage of children to be adopted, and 



that is why almost 60 per cent of the children adopted in this State come from overseas. We have 
intercountry adoption agreements with 14 other countries—Bolivia, Chile, China, Colombia, 
Ethiopia, Fiji, Hong Kong, India, Lithuania, the Philippines, South Korea, Sri Lanka, Taiwan and 
Thailand. That is a big range of countries, cultures and political systems. But they have one thing 
in common: not one of those countries will allow their children to be adopted by homosexual 
couples. If adoption by same-sex couples is such a brilliant idea, one has to ask why are all those 
countries wrong. Are their adoption agencies full of biased bureaucrats whose prejudices cloud 
their judgement. Perhaps the member for Sydney thinks so. But there could be a much more 
rational and compelling reason: they think that adoption by same-sex couples is not in the best 
interests of the child so they do not allow it. That leaves only 52 children available for potential 
adoption by homosexual couples a year in this State. 
 
Again according to the upper House inquiry report, there were 239 expressions of interest to adopt 
those children—a ratio of almost 5 to 1. The rate of adoption in this country is one of the lowest in 
the world: 0.2 per 100 births compared with 0.7 per 100 births in the United Kingdom, 1.1 per 100 
births in Norway and Sweden and 3 per 100 in the United States of America. So, the member for 
Balmain's argument is well and truly blown out of the water—not that I expect that will matter to 
her. After all, she "looks forward to a day soon when unjust discrimination is a thing of the past". 
Again, her major consideration is the rights of the adult not the wellbeing of the child. 
 
I would like members to consider the well-being of the child, and the best environment in which to 
bring up a child is a loving and stable marriage between a man and woman. That is certainly not to 
say that all marriages are perfect—clearly they are not—and it is certainly the case that a child is 
better raised by a same-sex couple than by a heterosexual couple in an abusive relationship. But 
that does not alter the fact that the optimum environment in which to raise a child, and surely that 
is what we should aim towards when adopting out children—because we have a choice here in 
choosing the parents—is a loving and stable relationship between a man and a woman. The case 
is well spelt out in a paper by Professor Dean Byrd of the College of Law at the University of Utah, 
who wrote: 

There is not fact that has been established by social science literature more convincingly than the 
following: all variables considered, children are best served when reared in a home with a married 
mother and father. David Popenoe (1996) summarized the research nicely: "social science research is 
almost never conclusive, yet in three decades of work as a social scientist, I know of few other bodies of 
data in which the weight of evidence is so decisively on one side of the issue: on the whole, for children, 
two-parent families are preferable to single-parent and step-families". 

Dr Byrd went on: 
Mothers tend to play more at the child's level. Mothers provide an opportunity to direct the play, to be in 
charge, to proceed at the child's pace. Fathers' play resembles a teacher-student relationship—
apprenticeship of sorts. Fathers' play is more rough-and-tumble. In fact, the lack of this rough-and-
tumble play emerges disproportionately in the backgrounds of boys who experienced gender disorders 
... Interestingly enough, fathers' play is related to the development of socially acceptable forms of 
behaviour is and does not positively correlate with violence and aggression, but rather correlates with 
self-control. Children who "roughhouse" with their fathers quickly learned that biting, kicking and other 
forms of physical violence are not acceptable. 
 
The critical contributions of mothers to the healthy development of children have been long recognized. 
No reputable psychological theory or empirical study that denies the critical importance of mothers in the 
normal development of children could be found. Recent research validates the importance of fathers in 
the parenting process, as well ... six-month old infants whose fathers actively played with them had 
higher scores on the Bailey Test of Mental and Motor Development ... infants whose fathers spent more 
time with them were more socially responsive and better able to withstand stressful situations and 
infants relatively deprived of substantial interaction with their fathers. A second female cannot provide 
fathering. In fact, McLanahan and Sandefur found that children living with a mother and grandmother 
fared worse as teenagers than did those adolescents living with just a single parent ... Men who were 
father-deprived in life were more likely to engage in rigid, over compensatory, masculine, aggressive 
behaviours later. 

Dr Byrd continued: 
Mothers care for their young. Fathers babysit. Mothers nurture. Fathers negotiate. Fathers focus on 
extra-familial relationships, social skills and developing friendships. Adolescents who have affectionate 
relationships with their fathers have better social skills, exude more confidence, and are more secure in 
their own competencies. 



<54> 
It is a very detailed paper and I will not read any further from it. I think I have made my point. 
 
A real issue I have, and other members have pointed this out, is that the bill does not differentiate 
between a child born to a woman in a lesbian relationship and a child adopted by a same-sex 
couple who are unknown to the child. In America, 24 States have granted the non-biological parent 
of a child born to a woman in a same-sex relationship legal status with respect to that child, but 
only 10 States have enacted measures to allow two homosexual men or two lesbian women to 
adopt a child that is unknown to them. My constituents overwhelmingly oppose this contentious 
piece of legislation. Maureen Borrows of Castle Hill writes: 

I am the mother of four adult children, grandmother of a "blended" family and have worked for over ten 
years in a foster care agency. As such I am conscious of the need of children to fit in with their peers 
and to be as 'normal' as possible. I recognise that there are many forms of family which provide good 
and nurturing environments, but children in general, and the wider community, still see a natural family 
as a father, mother and children. Adoptive children are already seen as 'different' by themselves and 
other children. Their needs must have priority. 

 
Grace Zambrano of Castle Hill writes: 

Adoption must primarily protect the welfare of the children. Naturally, the children thrive under the love 
and protection of a father and a mother. The child needs the complementary qualities of a male and 
female. 
Why let the children have a less advantageous and possibly disastrous upbringing when they could be 
placed in a home where they could have the love of a father and a mother naturally endowed to nurture 
children. 

 
Jennifer Tauro of Castle Hill writes: 

I am greatly concerned about Clover Moore's bill for same sex couples to adopt children. Children have 
a right to be raised by a mother and a father because mothers and fathers complement each other and 
parent differently. 
 
The NSW Adoption Act clearly states that no adult has the right to adopt a child. This is not a gay rights 
issue. Adoption is a service provided for the benefit of children and it is the best interest of the child that 
should be centre of this debate. 

 
Janet Kearsley of Carlingford writes: 

It seems horrific to me to allow an innocent child, born of a woman, to be handed over to two men to be 
brought up as their child when naturally they can't have any themselves. No adult has a fundamental 
right to parenthood. 
 
I understand there are many male-female couples waiting to adopt a child. Surely the best interests of 
the child would be for them to be given a Mum & Dad. 
 
These children can't speak for themselves. The very MPs that they would be depending upon to look 
after their best interests would be the very ones who could let them down if they vote for this bill. 

 
Lynton Kallmier of Carlingford writes: 

I subscribe to Scientific American MIND which covers issues of Behaviour, Brain Science, Insights. In 
the May/June 2010 issue there is an article dealing with the importance of the role fathers play in 
children's welfare and development...On page 52 of that article there appears this highlighted comment 
"Kids who have stable and involved dads are better off on nearly every cognitive, social and emotional 
measure researchers can devise." 
 
The proposed Bill is not "evidence based." In fact the proposal is against the weight of evidence as there 
is an abundance of research showing that children fare best in a heterosexual family. 

 
There were many more of the same ilk. Some of the letters were obviously from church members 
and used religious arguments, but I have read only those that present secular arguments relating 
to the welfare of the child because I think that is what this bill ought to be about. My constituent Dr 
Richard Lennon, a paediatrician from Cherrybrook, wrote: 



Children do best in families formed by the stable marriage of a man and a woman. When there is an 
absence of a mother or father or instability in the relationship I have seen negative impacts including 
adverse mental and physical health outcomes. 
 
Therefore, to allow children to be adopted and develop into adults in such relationships will have 
adverse consequences for those individuals and our society for the rest of their lives, long after our 
professional careers and even our lives are over. Many of these consequences will be very difficult if not 
impossible to reverse. 

 
Like other members I received a letter signed jointly by the former Commissioner for Children and 
Young People, Gillian Calvert, Associate Professor Judy Cashmore, and Emeritus Professor 
Dorothy Scott, which stated that a majority of the New South Wales Standing Committee on Law 
and Justice supported adoption by same-sex couples. I can read, even if Ms Calvert and 
Professors Cashmore and Scott cannot. A majority of the Standing Committee on Law and Justice 
did not support same-sex adoption. The committee was split on the issue and the chair exercised 
her casting vote. The community is also split on this issue, although based on the emails and 
letters I have received my electorate is overwhelmingly against same-sex adoption. The Hon. Greg 
Donnelly wrote in The Punch on 14 July: 

If there are certain specific issues that need to be addressed involving same-sex couples and children 
living with them, let the specific issues be considered and dealt with on their merits. Amending the 
Adoption Act 2000 is not the only way to deal with such issues. Other legislative or regulatory 
mechanisms could be developed to address them. 

 
I could not agree with him more. The member for Sydney might have amended the legislation to 
remove the requirement for faith-based agencies to adopt out children to homosexual couples but 
it would still permit same-sex couples to adopt unknown children when there are literally hundreds 
of other married heterosexual couples on the list. In his letter of support for the bill, the Reverend 
Harry Herbert from the Uniting Church supported the idea of adoption for same-sex families with 
children from former relationships, but he did not specifically support the adoption of unknown 
children by same-sex couples. This piece of legislation is not, as the Hon. Greg Donnelly has 
remarked, being put forward for the benefit of the children; it is being put forward for the benefit of 
the adults. That is despite the fact that laws such as the Family Law Act and the Adoption Act 
explicitly state that the welfare of the child should be paramount.  
 
On 6 January this year the Minister for Community Services—I am delighted to see that she is in 
the Chamber—issued a statement saying that "members of the Law and Justice Committee were 
unable to reach a consensus on this issue, reflecting divisions in the wider community. As a result 
of these concerns, the government is not satisfied there is broad enough community support to 
justify new state legislation at this stage". So what has changed? Why is this bill being introduced 
now? There is, as I have noted, no shortage of prospective heterosexual adoptive couples in New 
South Wales. There is a shortage of foster parents, as other members have noted, and that is why 
same-sex couples are sometimes chosen. This bill is not about foster parents, and there is a huge 
difference between being a foster parent on a temporary basis and being an adoptive parent. 
 
Children living with a mother or father in a same-sex relationship do need their interests looked 
after. I think we all agree with that. But the existing law already does this through mechanisms 
such as parenting orders. Adoption is not necessary. We really have to ask, and I think it was put 
well by the member for Blacktown: Is this bill being introduced to secure Green preferences, to 
shore up the member for Balmain's very tenuous position? If so, it is perhaps the most cynical and 
reprehensible action ever undertaken by this cynical and reprehensible Government—to 
compromise the interests of children for some short-lived political benefit. 
 
Mr PAUL PEARCE (Coogee) [8.56 p.m.]: I support the Adoption Amendment (Same Sex Couples) 
Bill introduced by the member for Sydney. I compliment the member for bringing the matter before 
the House. The bill seeks to amend definitions of "couple" and "spouse" in the primary Act to 
include reference to de facto partner as defined under the Interpretation Act 1987. The definition 
within this Act does not specify whether a person is of the same or a different sex. The bill also 
envisages consequential amendments to the Adoption Regulation 2003 and the Births, Deaths and 
Marriages Regulation 2006 to enable the recording of information about the adoption of children by 
couples of the same sex. 
 
The bill the member for Sydney has introduced is in effect an amendment to the Anti-



Discrimination Act, which will have the effect of allowing faith-based adoption agencies such as 
Anglicare and Catholic Care to continue their work without being at risk of breaching the anti-
discrimination laws or what they believe are the tenets of their faith. I refer members to schedule 
2.1 to the bill and section 49ZP of the Anti-Discrimination Act 1977, which relates to the provision 
of goods and services. Without seeking to oppose this aspect of the bill, I believe the House 
should consider seriously the merit of enacting exemptions to the provisions of the Anti-
Discrimination Act. In effect it means that the Parliament of New South Wales endorses continued 
actions that would otherwise be in breach of the Anti-Discrimination Act. I will say no more on this 
point but I bring it to the attention of the House. 
 
There has been substantial public discussion on this bill. I am sure that all members have received 
a great deal of correspondence from constituents and organisations bringing their viewpoint to 
their member's attention. It is important to put the elements of the bill before the House and in the 
public domain without rhetoric and distortion. In my opinion, based on some of the correspondence 
my office has received, there is significant misunderstanding in some people's minds about the 
objectives and likely impact of this bill. Indeed, I believe that some of the correspondence from 
some groups significantly distorts the situation.  
 
The bill enshrines the important principle that the best interests of the child remain the paramount 
consideration in making decisions about the adoption of a child. This is the very essence of 
adoption. As such, same-sex couples would be eligible to apply to adopt a child. The same-sex de 
facto partner of a person who is the parent, either biological or adoptive, can apply as step-parent 
to adopt the child. Same-sex foster carers will be eligible to adopt a child in their care. Importantly, 
parenting capacity becomes the sole determinant of whether a person should be assessed as 
suitable to adopt a child. Children currently being parented by same-sex couples can have their 
existing parenting arrangements given lifelong legal recognition. 
 
<55> 
On this point, many members would have received the letter from a young woman of 14 years of 
age who lives with her mother and same-sex partner. This was a heartfelt plea for this Parliament 
to recognise the realities of life. She states:  

I can see no valid reason why my parents cannot legally be my parents. It is my life and it's a pretty 
good one too. I am well off. I am happy. Surely love makes a family, not man, woman and child, and I 
can tell you there is plenty of love in mine. 

 
The bill will also permit children with same-sex foster carers to have the same options of 
permanency as other children who are unable to live safely with their biological parents, including 
adoptions. As others in this debate have already pointed out, this bill, if passed, will bring New 
South Wales law into line with other jurisdictions in the western world. There is ample evidence to 
support the proposition that how a family functions is the determinant of outcomes for a child, not a 
parent's gender or sexuality. Whilst I disagree with the submission that I and other members 
received from CatholicCare, I do acknowledge its sincerity. The accompanying briefing note 
prepared by the Life Marriage and Family Centre of the Archdiocese of Sydney displays genuine 
concerns for the wellbeing of a child. However, I fundamentally disagree with some of its 
underlying assumptions.  
 
In its discussion in answer to the question, "Why shouldn't same-sex couples be allowed to adopt? 
A homosexual person has the same ability to love and care for a child as a heterosexual person", 
its answer is almost self-contradictory. On the one hand, it states, correctly, that an individual's 
ability to love and care for a child as a father or as a mother is not in question. However, it then 
goes on to make the unsubstantiated claim that "as a couple, however, two men or two women 
who are in a relationship cannot provide a child with both fathering and mothering". I disagree. 
What is important is the wellbeing of the child, not the nature of the parental relationship. 
 
In many instances, the child is in foster care or is being sought for adoption primarily because, for 
whatever reason, the biological parents are unable to provide, or in some instances unwilling to 
provide, a stable and caring environment for the child. I draw the attention of the House to the 
primary objective of the Adoption Act, which is that the best interests of the child concerned, both 
in childhood and later life, must be the paramount consideration. However, from CatholicCare's 
perspective the proposition before the House should address its concern that the bill will force it to 
choose between the important role in adoption or the tenets of faith.  
 



Members would have received correspondence signed by a range of churchmen dated 30 August 
2010. I do not propose to discuss in detail some of the statements made within the letter. However, 
I do take issue with the statement that somehow the changes being proposed are contrary to 
community values. We live in a secular democracy and within that secular democracy there is 
likely to be a wide range of deeply held values by members of our communities. Those who hold to 
those values believe in their intrinsic worth and those values form the basis of their ethical 
responses to various situations. 
 
However, notwithstanding that our society is largely based in an historic Judeo-Christian ethical 
framework, it is also the consequence of the European Enlightenment and the many philosophical 
and ethical debates flowing from that. While I do not dispute that certain values are deeply held by 
the signatories of the letter, I do dispute that they are able to claim that all the values to which they 
subscribe can, without challenge, be characterised as community values. Interestingly, other 
agencies in the field, including the Benevolent Society and Uniting Care, have both indicated their 
support for the bill. Uniting Care, in urging support for the bill, states:  

The key issue for us is the best interests of the child. In our view the same approach should apply in 
regard to adoption as we apply in foster care. That is, the issue should be established on the basis of 
the best interest of the child and without discrimination in regard to the potential adoptive parents.  

The Benevolent Society states: 
Our experience indicates that prospective adoptive parents should be assessed on the basis of their 
suitability as parents, not their sexual orientation.  

 
It further states:  

During our many years' experience working with children and families, we have seen clear evidence that 
an individual or a couple's sexuality has no impact on their ability to provide high quality care and 
nurturing environment for a child.  

 
I have also received a number emails and letters from individual constituents. Overwhelmingly, 
they have favoured support for the bill. While much of the correspondence had a certain form letter 
quality about it, several letters spoke from the heart. They came from same-sex couples who 
dearly need, and believe their child or children dearly need, the legal recognition of them as a 
family unit. I have heard suggestions that a number of amendments will be considered by 
members, including the incorporation of what is known as the Tasmanian model. 
 
Without going into the detail, I simply say that such a proposition does not address the 
fundamental issues at stake. Rather its adoption by this House would simply further entrench a 
discriminatory concept that sexuality of the parents is a legitimate consideration rather than the 
primacy of the best interests of the child. Similarly, attempts to introduce a provision exempting 
further the consideration of individuals from the provisions of the Anti-Discrimination Act are in my 
opinion both undesirable and unnecessary. Further layers of legal complexity inevitably will lead to 
litigation. Frankly, litigation and the wellbeing of a child rarely go hand in hand.  
 
I do not believe it is the role of this Parliament to continue to thwart the legitimate aspirations of 
loving parents on the basis of sexuality or to leave in place unchanged an Act that, as the 
Benevolent Society states, is in direct conflict with the New South Wales anti-discrimination 
legislation. The member for Sydney, in bringing this matter before the House, has given the 
Parliament the opportunity to address these issues. I urge members to support this bill  
 
Mr NINOS KHOSHABA (Smithfield) [9.06 p.m.]: I will make a brief contribution to debate on the 
Adoption Amendment (Same Sex Couples) Bill (No. 2). I acknowledge the presence in the gallery 
of Mr David Hutt, the State Director of the Australian Christian Lobby. I thank him for his interest in 
and commitment to this issue. I have spent the last few months thinking about this bill and I have 
spoken to hundreds of constituents asking them for their honest opinion about it. The vast majority 
of them oppose it only because they feel it is not in the best interest of the child. Often these 
children come from difficult backgrounds, whether their parents passed away, they were taken 
from their parents, their parents gave them away for a better life or they were unwanted. Whatever 
the reason, the adoptive child should be placed in the best possible environment. I believe that is 
an environment in which they receive the love and support of a mother and father.  
 
Under the Adoption Act, the best interests of the child are paramount. The best interests of the 



child should be the primary consideration when proposing any changes to legislation. I am a proud 
father of three children and every day I see the influence my wife and I have on them. Each parent, 
male and female, has a unique influence on a child and it is my belief and the belief of many of my 
constituents that that cannot be duplicated in a same-sex relationship. Children should have the 
opportunity to have both a mother and father. They should not be denied this opportunity and their 
fundamental right should be protected.  
 
Adoption is a service for the benefit of the child, not adults. No adult has the right to adopt a child. 
The proposed amendment puts the rights of adults ahead of the rights of children. Valid and well-
researched evidence must be provided about the roles of mothers and fathers in parenting, key 
factors in the development of children and the effect of same-sex parenting on children before any 
amendment should be considered. That is essential to eliminate any negative impacts that this bill 
might cause. Changes have been made recently to a number of laws, both Federal and State, to 
give equality to homosexual individuals and same-sex couples, such as welfare and financial 
benefits. However, the Adoption Act is fundamentally different because adoption exists as a 
service for the child, not adults. Although respectful of the needs of the birth parents and of those 
who wish to adopt, the Adoption Act must always be child focused first. Unlike foster care, 
adoption is permanent and I would err on the side of caution when placing a child in a permanent 
life-long family unit.  
 
I know some people will try to make this a gay rights issue. It is not. It is about adoption and 
therefore should be about the rights of the child. There are hundreds, if not thousands, of loving 
heterosexual couples in New South Wales who have been waiting for years to adopt a child. They 
are couples who would provide a very loving and stable environment. Children do not need the 
confusion of trying to understand and then to explain to their school friends why they have two 
dads or two mums, or why they do not have a dad or a mum.  
<56> 
I am not in any way prejudiced against homosexuals, lesbians and people in same-sex 
relationships. However, I cannot in clear conscience agree with this amending bill because I do not 
believe it serves the best interests and rights of the adoptive child. Therefore, I will oppose the bill 
and any other amending legislation that may be introduced today or tomorrow, or any changes that 
may be introduced as a new bill, unless extensive community consultation precedes its 
introduction and members are given an opportunity to gauge the opinion of the people of their 
electorates and community groups. In conclusion, I state that this bill is not about equal rights, it is 
not about gay rights, it is not about discrimination, and it is not about religion. This bill should be 
about what it is to be done in the best interest of the child. I oppose the bill. 
 
Mr PHIL KOPERBERG (Blue Mountains—Parliamentary Secretary) [9.10 p.m.]: I express almost 
unqualified support for the Adoption Amendment (Same Sex Couples) Bill 2010 (No. 2). I 
commend the member for Sydney for her compassion in introducing the bill. I make this brief 
contribution to debate on the bill for two reasons: first, I believe it to be socially responsible and 
just law and, secondly, I owe it to my constituents to provide some rationale for my support of the 
bill. 
 
At the outset I state that anyone who interprets this bill as legislation that seeks to enhance the 
rights of homosexual couples or individuals, and who opposes the bill on that basis, sadly misses 
the point. The bill is about an attempt to ensure that children, whether they are the product of a 
traditional nuclear family, whether they are in foster care, whether they are a child of a sole parent, 
or whether they are being cared for by a couple in a committed relationship who are of the same 
sex, have the same rights. The inequalities that currently exist are not in keeping with the thinking 
of an enlightened age and not in keeping with those who are committed to equity and 
understanding across the spectrum of social issues.  
 
The reality is that under the current provisions a child may be legally adopted by an individual of 
whatever sexual persuasion. The reality is that a child may find himself or herself in the foster care 
of two people who are of the same sex. But that same couple is precluded from adopting that child, 
thus depriving the child of the legal sanction which parenthood provides. In such circumstances 
the State remains the nominal parent. For argument's sake, in the event of the child requiring 
surgery, approval for surgical procedures cannot be given by the very foster parents who have 
cared for and nurtured the child, but instead must be given by the State.  
 
Research I have read suggests to me that prospective same-sex adopting couples indeed give a 
great deal of consideration to the environment in which a child may be raised. Nevertheless, there 



are serious inequities as they apply to the rights of a child when comparing those who are in the 
care of a heterosexual couple, a homosexual individual or a homosexual couple. The bill simply 
seeks to remove those inequities. The situation of a child who is the adoptee of a heterosexual 
couple having greater legal rights than a child in the care of a homosexual couple clearly is 
inequitable, unfair and, in this day and age, intolerable.  
 
The need to ensure equity between the rights of a child in the custody of a heterosexual couple 
and one in the care of a homosexual couple must be addressed, which this bill seeks to do. 
Double standards by which same-sex couples can foster a child in a permanent placement but not 
formally adopt that child as a couple simply serve to potentially deny the child legal rights in the 
event of separation or death of one or both of the adoptive parents. It also deprives them of the 
formality and status of being the adopted child of a couple, to which they are morally entitled, and 
of having those parents cited on the child's birth certificate.  
 
There are many reasons why the inequities inherent in the current provisions need to be 
addressed and they will be well enunciated throughout the course of this debate. But those who, 
for reasons which in the main I respect, have difficulty with the proposition put forward in this bill 
can take some comfort from the fact that, in the final analysis, the fitness of an individual or a 
couple to adopt a child will be determined not by this legislation and not by the State, but by the 
impartial process constituted by the courts of this land. Fourteen-year-old Brenna wrote to me 
stating, inter alia: 

I have lived my entire life with my lesbian mother and for the past nine years with her same sex partner, 
my other mother. I find the negative stance on same sex-adoption absolutely ridiculous. It is said that a 
mother and father are given this privilege in the child's best interest but I can tell you, right now, my 
interests are being disregarded. I have done all I can to help my legal rights reach the same position as 
most other children but it seems that ... [my rights] will ... be left out of the picture. 

 
Brenna concluded on that sad note. There is an old adage that suggests it takes a village to raise 
a child. Where is it stated that a same-sex couple is not part of that village community? In 
conclusion, I can only reiterate that my whole-hearted support of this legislation is predicated 
exclusively on the rights of the child. I commend the bill to the House. 
 
Debate adjourned on motion by Mr Michael Daley and set down as an order of the day for a 
future day. 
 


