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ADOPTION AMENDMENT (SAME SEX COUPLES) BILL 2010 (NO. 2) 
Second Reading 

 
Debate resumed from 7 September 2010. 
 
The Hon. DON HARWIN [11.14 a.m.]: I am pleased to offer my support for the Adoption 
Amendment (Same Sex Couples) Bill 2010 (No. 2). This bill was introduced by the member for 
Sydney in the other place. I place on record the contribution of the mover in this House, the Hon. 
Penny Sharpe, whom I have been working with to ensure that this bill passes. I had planned to 
give a more lengthy contribution but as I am unwell today, I will just stick to the key principles of 
the bill and its provisions. 
 
I pay tribute to the Standing Committee on Law and Justice, which has informed public debate with 
a well-researched and argued report, which is a great credit to this House and its work. The report 
has helped clarify a number of issues for me. Fundamentally it shows why our current statutory 
arrangements are a barrier to realising the best interests of the child. I note that all State and 
Federal laws concerning assisted reproductive technology, foster care and family law contain 
definitions of de facto relationships that include same-sex de facto couples. The Adoption Act is 
the outlier. This is a bill in which, unfortunately, the symbolic aspect of the changes proposed has 
been allowed to completely overshadow its actual purpose and practical application, and that 
purpose is to act in the interests of the child. 
 
I am supporting this bill because voting against it is to deny to a large number of children the 
benefit of having an adoptive parent. These are the children of, mostly, gay foster parents, gay 
step-parents and legal guardians. According to the 2007 census, 1,533 children are living in same-
sex families in New South Wales, many of whom are in this situation. These children do not have 
all the legal rights and protections of having two parents. This is wrong. Our focus should be on the 
best interests of the child. All children have the right to have their relationship with their parent 
protected by law. 
 
The legal recognition of an adoptive parent benefits the child in a number of ways. First, it 
empowers the adoptive parent to consent to medical treatment and interact with child care and 
schools on behalf of the child. Secondly, it provides the child with certainty around custody and key 
issues, including child support in the event of separation. Thirdly, it gives the child automatic rights 
to inherit property and superannuation without costly and lengthy litigation. Fourthly, it ensures the 
child has rights to the workers compensation of an adoptive parent who dies or is seriously injured 
at work. This is not an exhaustive list of the benefits that could be obtained for these children 
under various State and Federal legislation if this bill is passed, but it certainly makes the point 
about why passing this bill is in the interests of children. 
 
The current arrangements applying to adoption by step-parents will apply to gay and lesbian step-
parents. The child must be at least five years of age and the step-parent must have lived with the 
child and their birth or adoptive parent for at least two years. The consent of the birth parent is 
required and the Supreme Court will still need to be satisfied it is in the best interests of the child. I 
am particularly concerned about the position with respect to children placed with foster carers. 
Some 16,000 children in New South Wales cannot, for whatever reason, live with their birth family. 
They need love and understanding to help change their lives for the better, and foster care can 
make a real difference for them. 
<3> 
It strikes me as cruel to allow same-sex couples to provide long-term care for children but then 
deny them the right to formalise this relationship through adoption. This is an option available to 
individuals and heterosexual couples under the Children and Young Persons (Care and 
Protection) Act after foster care has been in place for a continuous period of two years. Moreover, 
and most importantly, it is extraordinarily unjust to deny particular children the possibility of 
eventual adoptive parentage under this Act and all the entitlements that could be conferred upon 
them under other legislation. In my view it is unconscionable to do that to children in the foster care 
of same-sex couples.  
 



I ask those inclined to oppose the bill to focus on what is in the best interests of these children, not 
on their right to their opinion, informed by religion or any other matter. But these children are not 
their focus. When people think about adoption they are mainly thinking about what are referred to 
as "unknown" adoptions, where the child concerned has no prior contact with the adoptive parents. 
The recurring theme is the right that the child has to be brought up by their married biological 
mother and biological father. I respect that aspiration and the desire of many to cherish and uphold 
it. Indeed, it was the basis of my childhood. But we also need to recognise that, according to the 
Australian Institute of Health and Welfare's research, it will not be a life experience for one in four 
Australian children. The increasing trend to unmarried cohabitation, divorce and single parenthood 
has changed that. Research on the diverse parenting arrangements for children is, to be generous, 
contested. The Standing Committee on Law and Justice tried to discern some message from the 
range of findings, and I have studied its work closely. I am satisfied that sexual orientation is not a 
meaningful indicator of parenting ability. Indeed, our Adoption Act allows homosexual individuals to 
adopt a child with whom they have no prior connection. It is same-sex couples that are precluded 
from adoption.  
 
Should this Act be passed, no right to adopt a child will be established. The only change will be 
who can apply and who can be considered. There is a thorough assessment process for all 
adoptions, with specific criteria set out in the Adoption Act to determine an individual or a couple's 
suitability to adopt a child. Birth parents can already be involved in this process, and the Supreme 
Court makes a final decision based on the best interests of the child. All of these protections will 
continue to apply if this bill is passed. Given the stringent statutory process, and as there are very 
few infants that are given up for adoption in New South Wales, I think the member for Sydney has 
some justification for concluding in the letter she sent to members a few weeks ago that her bill is 
"not likely to impact on unknown adoptions". If members are truly concerned about what is in the 
best interests of the child they should support this legislation. I commend the bill to the House. 
 
The Hon. ROBERT BROWN [11.23 p.m.]: I speak on behalf of the Shooters and Fishers Party on 
the Adoption Amendment (Same Sex Couples) Bill 2010 (No. 2). At the outset I advise the House 
of my intention to vote against this bill and I will put forward my reasons for doing so. I have 
received 500-plus emails from people, like most other members, urging me to vote one way or the 
other—most have urged me to vote against the bill. It is plain that a lot of those objections, as well 
as objections by members who have indicated they will vote against the bill, are predominantly 
faith based. Far be it for me to belittle or decry those beliefs. 
 
The last version of the Act this bill is attempting to amend is the Adoption Act 2000 No. 75. In an 
effort to determine whether this is a good bill I asked myself: What has happened between 2000 
and 2010 to the plight of children who, for whatever reason, cannot live with a biological mother 
and a biological father? Generally speaking, the vast majority of those children, not all, cannot live 
with the biological mother and biological father because they are not fit to be parents. Week in and 
week out we are horrified by yet another report of a child being damaged or murdered. Despite the 
amount of effort that this Government, previous governments, and governments all over this 
country, put into trying to protect children, we do not seem to be making a lot of headway—the 
statistics will probably back that statement.  
 
How difficult would it be for a department such as the Department of Community Services to be 
responsible for outcomes? My wife once thought about a career in this area but, for selfish 
reasons, I talked her out of it. I have talked to people who have worked in those services and I 
know that the emotional damage done to those workers and the turnover in the number of 
employees can be high. Ministers who have held this portfolio through various governments have 
also been put in difficult positions. Every time there is a newspaper report of a child being 
murdered, hurt or disadvantaged the Minister and the department get a hammering. What an awful 
job! The current laws and the regulations that relate to the operation of the Department of 
Community Services are far too heavily weighted on the precept that children, wherever possible, 
should be left with the biological family. That is a nice theory but we see the consequence of that 
theory week in and week out—families are torn apart. 
 
In considering this bill I asked myself: Why is this bill before the House now? Why are we debating 
it? What has changed for children who do not live in a "normal" relationship? I use the word 
"normal" insofar as it is a mathematical term to reflect that roughly 90 per cent of families comprise 
a mother, a father and 2.3 children, or whatever it is. I cannot see why the bill is necessary and 
how it is of benefit to children. 
<4> 
The objects of the Act are pretty clear and stark. Throughout the Act, in reference to its objectives 
and the rules that bind adoption agencies, the emphasis is on the best interests of the child. The 



Act suggests that the best interests of the child must be paramount, and that adoption is to be 
regarded as a service for the child concerned. However, the Act does not address the rights of 
adoptive parents or other people, except in a very limited fashion relating to consent. Even then, 
the courts have powers under certain circumstances to rule otherwise. 
 
The Minister obviously has some reason for believing that the bill is necessary and timely. So in 
November 2008 terms of reference were given to the Standing Committee on Law and Justice to 
consider the situation. That is how we do business in this place: parliamentary committees hold 
hearings and take evidence regarding all viewpoints in the community. In this case, we have heard 
from other speakers in the Chamber—and we probably know by observation—that the 
determination of the law and justice committee was pretty much split 50:50, and that the 
committee's final determination was made on the casting vote of the chair. Indeed, providing a 
casting vote is one of the roles of the chair. 
 
I believe this is a good committee report. I have not been a member of this place for long, and I 
have done probably a lot less committee work than some other members in this place. However, it 
appears to me that the law and justice committee has put in a great deal of effort in deciding 
whether a bill such as this is necessary. Nevertheless, the committee members' positions were 
pretty much divided, on what I would call perhaps almost religious lines. The committee members 
certainly did not vote along partisan party lines, because one Labor member disagreed with the 
committee's findings. Indeed, the Hon. Greg Donnelly made a dissenting statement, which is 
appended to the committee's report. 
 
I have tried to work out why we need such a bill now, and what it changes in relation to the ability 
of children to be adopted. I looked to the determinations of the committee, and I came to the 
conclusion that the committee was divided evenly. So, again, there is no real indicator there. 
Certainly the recommendations of the committee are clear enough, but it may be that those 
recommendations simply reflect two opposing views and some arguments in the middle. 
Therefore, I do not believe the committee's report can be regarded as supporting a bill such as 
this. As I said, I cannot see any change or deterioration in the protection of the lives of a lot of 
children in our society, but I believe the issue of gay rights has progressed markedly in the past 10 
years. 
 
I ask: Is the bill about a change in the needs of children, or is it simply an argument about gay 
rights? Members in this Chamber and in the other place have argued some of these points. In 
order to inform myself better I read some of the comments made by members in the other place. I 
will not quote endlessly what is recorded in Hansard; I will simply highlight what I regard as 
relevant comments. In doing so, I will highlight comments by members who voted in favour of the 
bill and will ask members whether they gain the same impression I did. The Hon. Frank Sartor, 
who voted in favour of the bill, said: 

I have some concerns with the bill … 
 
Let us remember that in seeking to amend adoption laws we should be addressing not the rights of 
various classes of adults but the paramount interests of children. The proponents of these amendments 
argue that it is all about the interests of the children, but I fear that that is not the only motivation at work 
here. 

That is a comment on record by a member who voted in favour of the bill. I will not necessarily 
name the members concerned, unless the House desires that I do so. A Government member who 
also voted for the bill said: 

The bill enshrines the important principle that the best interests of the child remain the paramount 
consideration in making decisions about the adoption of a child. 

That is the argument that supported the eventual vote of that member. A Liberal member who 
voted in favour of the bill said: 

It would be a great deal easier to oppose this bill; the status quo rarely needs defending to the same 
degree as change, and in any case I strongly support the notion that children are theoretically entitled to 
be brought up by both a mother and a father. 

That member voted in favour of the bill, as I said, but she stressed that she felt the notion that a 
child has a right to be brought up by a mother and a father is the norm. Another Liberal member 
said: 

The arguments against the bill sit easily with my own life experiences—life experiences that many 
people in this Chamber and in our community share, experiences grounded with a loving mother and a 
loving father. For me this is the ideal and it would require significant argument to alter the status quo. 



Obviously there must have been significant argument because the member did alter his views 
about the bill. Another Labor member said: 

I grew up in a loving, caring family with my mother and father … I have great memories of growing up 
with my mother and father, and I was very lucky indeed … 

In a substantial part of the debate, the Leader of the Opposition said: 
Like many other speakers, I believe that the ideal setting to bring up children is a loving and stable 
family environment with both a mother and a father present. It is the environment in which most of us—
but not all—in this place have been raised. There are many others from which young people emerge but 
it is the ideal … 

Speaker after speaker who voted for the bill conditioned their response by stating the same thing 
over and again. One speaker said: 

I have always held the belief that the best environment for a child is with a mother and father but … 

There are many "buts" in this debate. It appears that many speakers, even those who spoke for 
the bill, believe that the ideal situation is for a child to be brought up by a mother and a father. The 
bill seeks to change that ideal situation. It may be argued that it is pragmatic to do so. I will speak 
about the numbers of children who are involved and the numbers of adoptive parents who are 
available. With regard to the vote on the bill in the other place, 62.4 per cent of Australian Labor 
Party members voted in favour of the bill. However, 78.6 per cent of the Labor Cabinet voted in 
favour of the bill. 
<5> 
The Coalition and the shadow Cabinet were fairly even, with both voting roughly 35 per cent for the 
bill. Interestingly, the Australian Labor Party Left caucus showed 100 per cent solidarity. Does that 
suggest Cabinet bias for the bill? Let us consider the timing of the debate in the other place. Why 
did the Premier, after making a big deal about allowing a conscience vote, call on debate on a 
private member's bill when two of her Labor colleagues who are professed no supporters were 
unavailable? Why bring this bill before the Parliament? 
 
In my view, this is more a debate on gay rights than on children's rights. We have heard that the 
number of children in these dire circumstances and the number of prospective adoptive parents 
are way out of whack. There are 10, 20, 30, 40 or 50 times the number of prospective adoptive 
parents. There is a large pool of prospective adoptive parents from which the adopting agencies 
can choose. This debate cannot be about an urgent need to increase that pool. It is not a matter 
for argument. The issue of foster care has been raised and whether it relates to adoption. There is 
a difference between foster care and adoption. Foster care is generally temporary, although it can 
turn into a long-term solution, and is subject to regular and constant checks by the regulators. An 
adoption order is for the long term. The Adoption Act specifically requires that the adopting 
agencies take into consideration the long-term interests of the child when the child becomes an 
adult. In other words, they must give consideration to the long-term circumstances. 
 
In opposing the bill, I put up my hand and say that I am a confirmed Catholic. However, I am a 
lapsed Catholic since about 1962. I stand here with other members and I pray. However, I do not 
have any hard and fast religious views on issues such as homosexuality. I do not necessarily 
support some of the statements that have been made in this House by some of the no proponents 
who stand behind firm religious views. Equally, I do not necessarily support that part of the debate 
that I consider to be about gay rights. When I take into consideration all the matters—the votes in 
the other place, the timing of the bill and the way in which groups within Parliament have voted—I 
concur that this bill is probably about advancing gay rights, not necessarily about fixing an existing 
problem. If there were 10 prospective adoptive parents and 500 children needing adoption I would 
take the opposite view as there would be a problem that required fixing. That is not the case here. 
For those reasons, I do not support the bill. 
 
The Hon. CHARLIE LYNN [11.43 a.m.]: The Adoption Amendment (Same Sex Couples) Bill 2010 
(No. 2) should be about the rights of children who have not reached a sufficient state of maturity to 
allow them to make an informed decision about adoptive parents. I would judge this stage to be 
between the birth of a child and the early teenage years. I would argue that such children have a 
right to be raised by a mother and a father during these formative years. Unfortunately, this bill is 
not about the rights of vulnerable adopted children. It is about the rights of adults of the same sex 
to adopt infant children. The bill has not been introduced to meet an outstanding demand for 
adoptive parents. Indeed, the proponent of the bill, Clover Moore, admitted that there were only 
about 15 cases of infants given up for adoption in New South Wales last year. I understand that 
the number of couples and families seeking to adopt infants far exceeds this figure. 



 
Given that the number of couples and families wanting to adopt exceeds the number of infants 
available for adoption, I question why we are devoting so much of the Parliament's time to 
debating this bill when we have other more important economic and social issues to address at 
present. I also note that a great number of self-congratulatory comments have been made about 
the fact that members of the Liberal-Nationals Coalition and members of the new rainbow coalition 
of Greens, Labor and Independents have been allowed a conscience vote on the issue. Apparently 
our leaders have decreed that members should be able to vote according to their conscience 
because of known divisions in the community over this issue. If that is the case— and I believe it 
is—then we should allow the community to exercise their conscience vote. We have six months 
between now and the next State election to put the debate out to the community so that people 
can make an informed decision at a referendum on the day of the election. 
 
I appreciate that some members do not believe the public can be trusted to make an informed 
decision on such a complex social matter. I point out that the community does not have a lot of 
faith in the ability of elected members to get things right either. People are reminded of our failures 
every day of their lives as they try to get to and from work, access emergency services at our 
hospitals, enrol their children in good schools, pay their electricity bills, meet their tax obligations 
and get government out of their lives. They would much prefer that we address the issues that 
impact on their quality of life rather than waffle on about a social issue that has no urgency 
attached to it and when there is no demand because there is no shortage of prospective adoptive 
parents. 
 
A number of speakers have used dysfunctional heterosexual families to support their argument in 
favour of same-sex couples being allowed to adopt infant children. While this is not relevant to the 
bill, it is interesting that many seem to agree that alcohol and drugs are a common factor amongst 
such families. I would add a couple more: a breakdown of the traditional family unit, a dilution of 
family values, and welfare dependency and rights without responsibilities. Much of the blame for 
these shortcomings can be attributed to the social engineering that has emanated from the 
rainbow coalition of social justice committees in this place. This was reinforced by the Minister for 
Education and Training during debate on this issue in the other place and in an article she wrote 
for a newspaper when she advised that the bill is the last plank in the gay and lesbian platform for 
achieving the adoption of children. 
 
That is a clear admission that the bill has nothing to do with the rights of infant children. It has 
nothing to do with the right of an infant child to have a mother and a father until they reach a stage 
where they are able to make a decision on their future. I have no issue with that. The Minister's 
outing of the real intention of the bill is another reason it should be put to the people in the form of 
a referendum at the next State election. That will not occur because there are members of the Left 
in this Parliament who do not believe the people can be entrusted with such decision. A key 
member of the rainbow coalition of Green, Labor and Independents, Mr Ian Cohen, said yesterday 
in this place: 

Some may have a very sincere but misinformed belief that children will find it difficult to be raised by a 
same-sex couple, while others are simply exercising a disappointing level of discrimination and bigotry. 

 
This represents an elite view of what they regard as the great unwashed in our society. I have a 
different view. I believe the majority of people would agree that the right of an infant child to be 
raised by a mother and a father is paramount. I commend the contribution of the member for 
Pittwater, Rob Stokes, in the other place. His contribution should be read by those who have a 
genuine interest in the rights of infant children and prospective adoptive parents. 
<6> 
Rob Stokes told the House: 

Much of the debate surrounding this bill has been about the rights of religious institutions in relation to 
adoption and the rights of homosexual people in relation to adoption. Yet in the adoption of a child 
surely the rights of religious institutions are not relevant and surely the rights of homosexual people are 
not relevant. That is not to say that the rights of religious bodies or of homosexual people are not 
important. They are, as are the rights of every person. But these rights are just not relevant to the 
adoption of children. So in my view the issue of exempting faith-based adoption agencies from the 
application of the Anti-Discrimination Act 1977 in relation to their role in the placement of children for 
adoption is not of fundamental relevance to the adoption of children and should not be inserted into the 
Adoption Act. This is a bill about the rights of children, not the rights of faith-based agencies. In the 
same way, the issue of gay rights is simply not relevant to adoption. This is a bill about children's rights. 
It is not about removing "the last piece of direct legislative discrimination against same-sex couples" or 
about "demanding immediate adoption equality". 
 



I note that the Legislative Council Standing Committee on Law and Justice in its report advocating 
same-sex adoption stated that, "Such reform will address discrimination against same-sex couples", but 
surely this is not the issue, and nor, from a proper reading of the Adoption Act, should any demand for 
rights by any adult—homosexual or not, religious or not—be a relevant factor in the adoption of children. 
So I believe the issue of discrimination against any adult or institution should be put to one side. It has 
no relevance to the substantive issue, which must be the best interests of the child. This bill has nothing 
to do with religion; the bill has nothing to do with discrimination; nor does the bill have anything to do 
with a parent's sexuality. A number of members, and the Legislative Council committee's report on this 
issue, have made the point that the sexuality of parents is not relevant to adoption. I would agree. I do 
not believe that a person's sexual orientation precludes him or her from being a fit and proper parent, 
but that is not what this bill is about. This bill relates to a parent's gender, not a parent's sexuality. It is a 
bill about whether two people of the same gender should be able to adopt a child as co-parents. 
 
Sexuality has never been an issue under the Adoption Act. Nowhere is it mentioned in the Act and, as 
others have pointed out in this debate, it is currently legal for a single person to adopt and in practice 
some of these parents have a same-sex partner. But in relation to adoption by couples, gender is 
relevant. I truly believe, especially in relation to unknown adoptions by couples—adoptions that usually 
involve infants and very young children—that such children should retain the right to have both a mother 
and a father, and I believe that in New South Wales we should continue to recognise the rights of a 
child, wherever possible, to enjoy the love and support of both a mother and a father. The bill seeks to 
remove this right so that children being adopted by couples may be adopted into a situation where they 
have two fathers but no mother, or two mothers but no father. While I am well aware of many 
circumstances where such parenting arrangements work, and work really well, I remain convinced that 
we should continue with the law that an adopted child can benefit from the love and support of both a 
mother and a father. 
 
One argument advanced in support of changing the existing law is that by expanding the pool of 
potential adoptive parents it allows adoption agencies a greater range of choice to select the most 
appropriate parents. However, I have seen no evidence that there is a shortage of potential applicants 
in the case of unknown adoptions. I do not believe that there is a shortage of couples willing to adopt 
children. So the need for more adoptive parents is not a persuasive argument for change. Another 
argument advanced in support of changing the existing law is the case of known adoptions. This is a 
situation where the child already had their relationship with the adoptive parents, typically where the 
child is already in the foster care of the adoptive parents. This is the situation in the overwhelming 
majority of adoption cases in New South Wales at present. I am aware of several circumstances where 
foster children in the care of homosexual couples want to be adopted by those couples, which is not 
possible under the existing law. I am very sympathetic to their preference and would not oppose a 
change in the law to allow those children the right to choose. This is in keeping with my view that 
adoption should be all about the interests of the child, not any adult. As the Legislative Council Standing 
Committee on Law and Justice stated in its report: 
 
It is in the area of known adoptions that reform to allow same sex couples to adopt will have its greatest 
impact. 
 
I understand the issues relating to same-sex adoption of known children, and I am persuaded by them. 
It is therefore a shame for me that this issue—the big issue in adoption by same-sex couples—has been 
rolled into a bill that also has the effect of altering an infant child's right to both a mother and a father in 
the case of unknown adoptions. Because these issues are treated together in the legislation, I am 
placed in a position where my conscience will not allow me to support it. 

I share the sentiments expressed by Rob Stokes and I congratulate him on his thoughtful and 
balanced contribution to the debate. I certainly have no objections to a mature young person 
electing to be adopted by a same-sex couple. I acknowledge that many such couples will provide a 
loving, caring and secure family environment for that person. But this is not what the bill is about. 
The bill is about the right of an infant child to be raised in a family environment with a mother and a 
father. I refer to the report of the Legislative Council Standing Committee on Law and Justice 
entitled "Adoption by Same-Sex Couples". The committee comprised four members of the new 
rainbow Green coalition and two Liberal members. The committee divided on a vote to approve the 
report and the chair, a member of the rainbow Coalition, used her casting vote to approve the 
report. A Liberal member of the committee, my colleague the Hon. John Ajaka, provided a 
dissenting statement, which is attached at appendix 7. That dissenting statement, with which I 
concur, says: 

I. The scope of the extension of adoption eligibility criteria 

If amendment to the Adoption Act is to proceed, in accordance with Recommendation 1, then it is my 
view that the extension of adoption legibility criteria to permit same-sex couples to apply for adoption 
should only apply in respect of ' known children'. Accordingly, I moved an amendment to 
Recommendation 1, to the effect that it only applies in respect of 'known children'.  



 
The rationale for this amendment, from the evidence before the Committee, is threefold:- 

1. As stated in the Executive Summary of the Committee's Report, 'it is in [the] area of known adoptions 
that reform to allow same-sex couples to adopt will have its greatest impact'. 
2. The importance of affording legal recognition to existing relationships between same-sex couples and 
children by way of amendments to the Adoption Act was cited as one of the 'best mechanisms to 
overcome … deficits' in the current law, such as the inconsistencies which currently allow for foster care 
by same-sex couples and adoption by gay and lesbian individuals.  
3. The overriding consideration of 'the best interests of the child' will be given clearer expression in 
cases of known adoption, where the child is familiar with the prospective adoptive parents and can 
express an opinion in respect of an Adoption Order. 

II. The conditional exemption for 'faith-based' adoption agencies 

Whilst I support the position taken by the majority of Committee members in favour of the extension for 
faith-based adoption agencies from the application of the Anti-Discrimination Act 1977 in relation to 
providing same-sex couples with adoption services, I dissent in relation to the imposition of conditions of 
the type outlined in Recommendation 4. 

Recommendation 4 states: 
That, if an exemption from the application of the Anti-Discrimination Act 1977 is created for faith-based 
accredited adoption agencies in the provision of services to same-sex couples, the exemption should be 
linked to a statutory requirement that the agencies refer any same-sex couples who seek their services 
to another accredited agency that will assist them. 

The Hon. John Ajaka continued:  
It is my view that to require faith-based adoption agencies to refer same-sex couples that seek their 
services to another accredited adoption agency is essentially to force the agencies to indirectly assist in 
the achievement of an outcome contrary to their underlying principles.  

 
The report also contained a dissenting statement from the Hon. Greg Donnelly. He began his 
statement by asking:  

 
Does a child have a right to expect to be raised by a mother and a father? Should New South Wales law 
recognise such a right and facilitate, wherever possible, children being raised by a mother and a father? 

Pursuant to sessional orders business interrupted at 12 noon for questions. 
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ADOPTION AMENDMENT (SAME SEX COUPLES) BILL 2010 (NO. 2) 
Second Reading 

 
Debate resumed from an earlier hour. 
 
The Hon. CHARLIE LYNN [2.35 p.m.]: I will leave it to the Hon. Greg Donnelly to comment on the 
dissenting report. My email inbox has been flooded in the past few weeks. However, because of 
my compromised eyesight I have not been able to read any of them and I have hit the delete 
button. I suggest to one and all that there is a better way to lobby members and not to annoy. I 
dumped all of those emails. I have taken an interest in the debate and my contribution is based on 
my own views and experiences and those of the people with whom I mix. I accept the fact people 
have different views and I respect that. This is a complex issue and there are no easy answers. I 
congratulate all members on their contributions, but I oppose the bill. 
 
Dr JOHN KAYE [2.36 p.m.]: I support the Adoption Amendment (Same Sex Couples) Bill No.2 
with great pleasure and pride in the manner in which politics can deliver positive outcomes. The 
starting point for every debate for everyone—I think we all start from this point or claim to do so—is 
the protection of the rights and welfare of children. That should be the beginning, the middle and 
the end of our deliberations. I have been through the intellectual exercise of asking what is best for 



children. What is best for children who for whatever reason do not have a family they can live in or 
who do have a family but it is not legally recognised in the State of New South Wales? Every which 
way I look at the issue I come to the conclusion that I must support this legislation and the right of 
children to be adopted into households that are not necessarily headed by two people of the 
opposite sex.  
 
Although members have said that the research on this issue is troubling, it is also very clear. The 
independent research that I have reviewed—that is, research that does not come from researchers 
with a specific ideological point of view—indicates that same-sex parents provide no less quality 
parenting and child development outcomes than opposite sex parents. There is no reputable 
evidence that demonstrates the contrary. From that and the perspective of the child, one comes to 
three conclusions about the law in this State, which effectively prohibits same-sex adoption. First, 
the current situation is deeply irrational; secondly, it inflicts unnecessary harm on children being 
raised by same-sex parents; and, thirdly, it reduces opportunities for unknown children to be put up 
for adoption.  
 
We have all received a welter of emails about this legislation. I think the Hon. Robert Brown said 
that he had received more than 500. I am envious; I have received more than 1,000 and I am still 
counting. However, volume does not speak to quality or right and wrong in this debate. Each of the 
emails opposing the legislation began with the assertion that children have a right to parents of the 
opposite sex. That is clearly nonsense. If one were to follow that logic to its obvious conclusion, we 
would remove children from a family where sadly one partner had died unless the remaining 
partner were prepared to find another partner of the opposite sex. The emails go on to allege that 
having two parents of the same gender will impair a child's development. The evidence clearly 
proves that that is not the case. They also contain various other assertions that are largely 
theological in nature and should be of no concern to us.  
<15> 
The evidence on children's welfare is exceptionally clear. The Barnardos submission to the 
Standing Committee on Law and Justice inquiry into adoption by same-sex couples from July of 
last year surveyed the research. Whether it was the contribution of Professor Jenni Millbank, the 
British Association for Adoption and Fostering and the article it published by Helen Cosis Brown 
and Christine Cocker, the work of Gerald Mallon and Bridget Betts in 2005, Dr Ruth McNair's 
paper to the Victorian Law Reform Commission, or, indeed, the Australian Psychological Society, 
all that evidence points in one direction—that the welfare of children is in no way impaired, but 
rather, in many cases, enhanced, by same-sex parenting. In 2007 the Australian Psychological 
Society published a literature review on lesbian, gay, bisexual and transgender parented families. 
The paper comments on the very large body of research in this area and notes that a critique has 
been made of comparative family research. The authors concluded the following: 

Research indicates that parenting practices and children's outcomes in families parented by lesbian and 
gay parents are likely to be at least as favourable as those in families of heterosexual parents, despite 
the reality that considerable legal discrimination and inequity remain significant challenges for these 
families. 

The report quoted Professor Judith Stacey of New York University: 
Rarely is there as much consensus in any area of social science as in the case of gay parenting, which 
is why the American Academy of Paediatrics and all the major professional organizations with expertise 
in child welfare have issued reports and resolutions in support of gay and lesbian parental rights. 

It is impossible to argue against such a huge body of evidence. The evidence shows that which all 
of us who have had experience of quality same-sex parenting amongst our friends and relatives 
already know: It is the love, tenderness, care and dedication, not the genders or the sexual 
orientation of the partners, that determine outcomes for children. As the Hon. Catherine Cusack so 
elegantly explained in her speech—and I pay credit to her and a number of other speakers on this 
side of the debate—arguments about mums and dads is all about gender stereotypes that are in 
many cases out of date and nothing to do with the needs of children.  
 
I wish to go through my three accusations against the current situation. The first is that it is 
irrational. In the face of the evidence I referred to before, prohibiting adoption is irrational and 
discriminatory. It is only at this point that anti-discrimination enters into the debate. The anti-
discrimination argument comes in as a consequence of protecting the rights of children, not as 
something that overrides the rights of children. Possibly the most outstanding example of the 
irrationality is that while same-sex couples can and do foster, and many do an excellent job of 
fostering children, they are not allowed to adopt. This is an insult, not only to same-sex couples 
who foster children but also to the thousands of marvellous and remarkable individuals who foster 
children. Their act of love is being demeaned by the statement that fostering is in some way a less 



significant act of love than adoption would be. 
 
A similar indictment against single gay and lesbian parents is that single gay and lesbian parents 
are allowed to adopt but not with their partners. I heard Reverend the Hon. Fred Nile say on ABC's 
Stateline last Friday that the way to resolve this particular irrationality is to ban gay and lesbian 
parents from fostering and adopting. Clearly, that is not a reasonable outcome. To begin to 
discriminate against people without any basis in science or fact shows, at least for Reverend the 
Hon. Fred Nile and for thousands like him who are arguing against this legislation, that this is all 
about prejudice. It is about prejudice against people who are different from them and not about the 
welfare of children. If we are serious about the welfare of children, we must put aside prejudices. 
 
The second indictment against the current situation is that it inflicts unnecessary harm on children 
growing up in same-sex relationships. Earlier I quoted from the Australian Psychological 
Association, which went on to say that despite the reality, considerable legal discrimination and 
inequity remains a considerable challenge for families with regard to so-called known adoptions—
the gay foster parents, the gay and lesbian foster parents, the gay or lesbian step-parent and the 
gay single parent who then partners up with somebody else. In those situations that family 
operates under significant stress and that stress really should be relieved. 
 
Many of us would have received a letter dated 27 August from Gillian Calvert, the inaugural 
Commissioner for Children and Young People. The letter was signed also by Associate Professor 
Judy Cashmore from the faculty of Law at the University of Sydney and the Centre for Children 
and Young People from Southern Cross University, and by America's Professor Dorothy Scott, the 
inaugural director of the Australian Children's Protection Society Council. Their letter was clear. 
Not only did they reiterate the statement I made earlier, that they were not aware of sound 
evidence that indicates same-sex parenting has an ill effect on children; they went on to say: 

We are aware however of sound evidence that the lack of stability can and usually does have ill effects 
on the child. 

It is clear from the research that children's sense of security, the sense that they are loved and 
wanted, is critical to their wellbeing and welfare. Children think about who will care for them if a 
parent dies. They notice when one parent is unable to sign permission notes at school or cannot 
consent to medical treatment. This bill remedies those uncertainties for those children and places 
them on a level playing field with their friends. Importantly, for children already disadvantaged, 
being given heritage rights sends a clear and strong message to them that they are wanted and 
are part of the family, just as their friends are part of their families. This shows clearly that the 
current situation is undermining the rights of children who are otherwise being raised by very 
loving, caring and nurturing relationships.  
<16> 
It is important to reiterate what many speakers have said, that adoption does not just happen; it 
occurs after a substantial series of checks and inquiries into the nature of the parents. No set of 
parents will be allowed to adopt, whether they come from same-sex relationships or opposite sex 
relationships, without thorough checks and balances, and ongoing checks up to the point of 
adoption.  
 
The third issue is the welfare of the so-called unknown adoptions; the children who are 
relinquished by their birth parents. I understand that the Hon. Matthew Mason-Cox will move an 
amendment to remove the capacity of same-sex partners to adopt as a partnership the children 
who are relinquished—the so-called unknowns. The Greens will oppose this amendment. Whilst a 
relatively small number of children are involved—I believe it is below 15 each year—it is still 
important that they have access to the very best possible match and are given the best opportunity 
to grow up in a loving and nurturing family. If it happens that a same-sex couple turns out to be the 
best for those children, surely the rights of the children dictate that that is the household into which 
those children should be placed. 
 
The current situation limits opportunities for such children. This is about the rights of highly 
vulnerable children—the right to live in a loving, caring environment and the right to parenting from 
skilled, concerned and dedicated folk. There is no evidence that sexuality or family structure plays 
any role whatsoever in those outcomes. As the Hon. Catherine Cusack said, this bill is about 
providing security, happiness and love to children who are vulnerable. She said this is the finest 
thing that we, as legislators, could do. It should be understood that this bill did not just appear from 
nowhere. While the member for Sydney, Clover Moore, put a lot of work into getting this bill to the 
Parliament, this legislation and the point at which we find ourselves today is the result of the hard 
work of many people to remove the irrationality and the harm being done to children by the current 
situation. 



 
On behalf of the Greens I pay tribute to the institutions and individuals and the many foster and 
same-sex relationship parents who have worked hard to demonstrate the value that they can bring 
to their children. I pay tribute to Aids Council of New South Wales [ACON], the Gay and Lesbian 
Rights Lobby, and welfare organisations such as Barnardo's, Uniting Care, the Benevolent Society 
and the Association of Children's Welfare Agencies. At this point I give particular credit to the 
majority report of the Standing Committee of Law and Justice on adoption by same-sex couples. I 
pay particular tribute to the Hon. Christine Robertson, to you Madam President, and to the recently 
retired Sylvia Hale, for producing what I regard as a sea-changing report that created debate that 
has culminated in this bill.  
 
I pay tribute to both the Premier and the Leader of the Opposition. They have both spoken very 
powerfully and cogently in favour of the legislation. The Premier's arguments are worth reading. 
They are theological arguments and, therefore, I could not hope in any way to replicate them. 
Nonetheless, they start with a deeply and profoundly committed Roman Catholic point of view and 
produce an outcome that comes to exactly the same conclusion as many of us in this Chamber 
have arrived at, me included. I give credit also to the Leader of the Opposition, Barry O'Farrell, 
who also gave a very fine speech in support of the bill. 
 
One has to admire individuals who can reason their way beyond the limitations of the institutions to 
which they belong. The Premier and the Leader of the Opposition did just that, and that is to their 
enormous credit. However, the greatest single credit goes to a young 14-year-old woman, Brenna 
Harding. If we were looking for evidence to demonstrate how successful same-sex parenting can 
be, one would need look no further than a letter that was sent to us from young Brenna Harding. In 
her letter she not only outlines her own individual experience of same-sex parenting, but she also 
talks about the evidence generally. Her letter is worthy of our note and worthy of the sort of 
leadership that we as a Parliament ought to provide. So often it is true that it is the young who 
have not been tainted by the experiences of later life who have the clarity to see through 
situations. In this case Brenna Harding provides more leadership than all the organisations and 
individuals working for this legislation by demonstrating through her very existence that by being a 
child of two lesbian mothers she can become not only a well-adjusted and very self-confident 
young woman but also an advocate for the rights of all children everywhere. I seek leave to table 
the letter from Brenna Harding. 
 
Leave granted. 
 
Document tabled. 
 
Having tabled the letter, I conclude by stating that I strongly support this bill. It is a great honour to 
support it and I congratulate those who brought it before the House. 
 
The Hon. GREG DONNELLY [2.55 p.m.]: I speak on Clover Moore's Adoption Amendment 
(Same-Sex Couples) Bill 2010 (No. 2). As honourable members would know, I have displayed 
more than a passing interest in the progress of this matter, both inside the State Labor 
Government, before the other place and now before this House. I have done so because I was and 
still am a member of the Legislative Council's Standing Committee on Law and Justice that, during 
the first half of 2009, deliberated over the issue of homosexual couples adoption. 
 
I take this opportunity to put on the record this afternoon my sincere thanks to the Hon. Christine 
Robertson, who chaired the inquiry into this matter. On the fundamental issue, while belonging to 
the same political party, we find ourselves separated by 180 degrees. That was the case at the 
start of the inquiry and that is still the case. I wish to thank the committee chair though for her 
abundant patience, good grace and even-handedness throughout the whole inquiry and beyond. I 
believe that in political or diplomatic speak the terms used are "robust discussion" and "frank 
exchanges". It is fair to say that on this committee with this inquiry we had a lot of both and some 
more. I take the opportunity also to thank the committee secretariat, led by Rachel Callinan. They 
were thorough, efficient and professional as always. This House and this Parliament are all the 
better because of the ongoing work of such dedicated people. 
 
Even if I were not a member of the Standing Committee on Law and Justice, one can be certain 
that I would have still displayed great interest in this matter. One may ask why? It is quite simple. 
Where the family goes, thus goes our communities and society. I do not claim originality for this 
thought or these words. However, I do believe that what is behind these words is so intrinsic 
because of who we are as human beings that it is axiomatic. Within our human nature lies an 
unchanging truth that its essence, in my view, cannot be changed or amended. Putting it another 



way, it is who we are; it is what we are. To come to this view, I believe one can get there with as 
much or as little religious faith as one likes. Indeed, with no faith in an omnipotent God, the 
possibility of eternal life and anything else that a believer may wish to throw in for good measure, I 
believe that the rational application of reason can get one to the point of seeing with some clarity 
what it is that makes us—all of us—human. 
 
Furthermore, in that understanding, is there something intrinsic about what constitutes a human 
family or family of humans over time on some permanent, unchanging basis? In reflecting on this, I 
am trying, perhaps without much success, to be as clear as I can without trying to come across as 
a smart alec. I am not a trained philosopher or theologian, and we certainly did not debate this 
when I did economics 101 at university in 1979. What is my point? Is there something worth 
putting "a stake in the ground" when looking at what it means to be human and how we 
understand how a human family is configured and shaped? Or, alternatively, are we dealing with 
concepts that are, by their very nature, elastic and malleable; subject to human and legal definition 
and redefinition over time. It is obvious that, having listened to the considered contributions by 
members of this House and the other place, this touchstone issue has challenged many of us.  
<17> 
I say "challenge" because that is certainly what it has done. This debate forces us to look into our 
soul, or spiritual essence for those who do not believe in God, and come down on one side. It is, 
by definition, highly emotional, layered in nuance, personal, familial, technical, legal—I could go 
on. Each speaker in this debate has brought his or her thoughtful contribution both to this House 
and the other place and prosecuted his or her argument/s as thoroughly as he or she could. That 
much is clear to anybody who has been following this debate. 
 
I have listened carefully to everybody's contribution and read the Hansard. As mentioned earlier, I 
also served on the Standing Committee on Law and Justice that examined this matter. I read all 
the submissions to that inquiry, attended all the hearings and read the evidence of the witnesses 
published in Hansard. I too, like all members, have been inundated with emails from many 
constituents. I have tried to read as many of those as I could but keeping up has been challenging, 
to say the least. I have also appreciated the letters and telephone calls that have come to my 
office. All of this material has assisted me in my deliberations on this matter.  
 
In terms of my position on the principal and associated issues before the House, I do not intend to 
canvass them in detail. For anybody interested, I direct them to report no. 39 of the Standing 
Committee on Law and Justice titled "Adoption by Same-Sex Couples", which was reported to this 
House on 8 July 2009. I unequivocally stand by the comments I made in my dissenting statement. 
For my position on a range of issues I draw the attention of members to the minutes of the 
deliberative meeting attached to the inquiry report dated 29 June 2009. I stand by the decisions I 
made at that deliberative meeting; however, I will comment briefly on a few matters in the time I 
have remaining. 
 
Central to my concern about this bill is that, contrary to what some speakers have articulated, the 
net outcome is that it further fragments rather than consolidates the natural biological origins 
between a child and his or her biological heritage. I believe that we are now starting to see the 
evidence of this as children born from artificial reproductive technology techniques, first 
commercialised in Australia in the early 1990s, are entering adulthood. This is critically relevant to 
the matter before the House because—placing the issue of fostering to the side for one moment—
homosexual couples cannot by themselves create children. The creation of children, that as a 
couple they may wish to adopt subsequently, cannot take place without the participation of a third 
party.  
 
To my mind this is a critical matter that we as a society have barely started to reflect on in detail, 
let alone come to any firm conclusions on. In some sense it is fair to say that that is how matters 
have developed, and I understand the legal positivist view that we should just update the law and 
get on with things. However, everybody in this House knows the power of laws made by this 
Parliament. Laws inform, educate, guide, direct, confirm and validate. How many times have we 
heard people say, "If it's legal, it must be okay." The laws passed by this Parliament set the cultural 
and moral tones for this State. That is, at least in part, why people believe that the Parliament and 
what it does is important. 
 
During the course of the Standing Committee on Law and Justice inquiry there was one 
experience that I will never forget—those wishing to appreciate all the details can consult the 
Hansard. It involved an exchange between me and a 12-year-old being raised by a lesbian couple. 
In sharing this particular example with the House I in no way seek to antagonise, attack or 



undermine the love of that couple for the child; I merely wish to make a point by considering that 
exchange. I will remove the reference to specific names for this purpose. The Hansard reads: 

BIOLOGICAL MOTHER: [Daughter] has a donor and she does know who he is. She does not legally 
have a father. 
 
The Hon. GREG DONNELLY: No, a biological father. 
 
BIOLOGICAL MOTHER: The donor, yes. 
 
The Hon. GREG DONNELLY: Who is her biological father. 
 
BIOLOGICAL MOTHER: Yes, she knows who he is. 

I then directed a serious of questions to the young girl.  
The Hon. GREG DONNELLY: ... you may wish to answer this question. Do you have contact with your 
biological father? 
 
WITNESS: I see him every third Sunday and I spend the day with him, but that was my choice. My mum 
asked whether I wanted to see him and I said yes. To my friends I describe him as my father, but it is 
not a father like any other father. He is my donor. When I am describing who he actually is, he is my 
donor. He does not live with me, he has not raised me. I see him but he is not like [X]. [X] is there all the 
time. 
 
The Hon. GREG DONNELLY: He does not live with you, obviously? 
 
WITNESS: No. 
 
The Hon. GREG DONNELLY: Did you say every third Sunday? 
 
WITNESS: Yes. 

The evidence continued: 
The Hon. GREG DONNELLY: So it is a range of things that basically you are happy to do with [your 
biological father]. 

A discussion then took place but was suppressed by a resolution of the Committee and not 
recorded in the Hansard. 

WITNESS: Not really. When they are talking to me about it they say, "I went for a picnic with my family." 
They do not describe doing as much of that sort of stuff with just their dad. I do not really talk about what 
I do with him— 

"Him" being the biological father— 
The Hon. GREG DONNELLY: Obviously there is a range of things you do. 

The dialogue continued: 
The Hon. GREG DONNELLY: For 12 years—since you were a very small girl. Do you think that you 
want to see more of [your biological father]? 
 
WITNESS: Not necessarily. I mean, he is a nice man, but I am happy to be at home. I would not care if 
it was every second, I would not care if it was every fourth. I am happy to see him, but I do value the 
time that I spend at home as well. 
 
The Hon. GREG DONNELLY: Do you have feelings towards [your biological father]? ... 
 
WITNESS: Slightly, I mean, 97.9 per cent of my family is these guys, and the rest is my friends and 
[evidence suppressed]—about half: half. He does not take up much of my family. He is there, but as 
maybe an auntie or an uncle would be there for another kid. 

There can be no question that this is a domestic arrangement that comes about as a result of 
choice. But it is not the choice of the child; it is the choice of the adults. Unlike cases of accidental 
death of a parent or parents, abuse or domestic violence, the biological heritage of the child was 
deliberately subverted in this case to deny the young girl a father. This is just an example. It could 
easily involve two men seeking to have a child and denying that child a biological mother. While 
these instances arise in society they are the exception, and I do not believe that the adoption laws 
of this State should be amended to accommodate the exceptions. Other suitable legal 
arrangements are available through the Commonwealth Family Law Act and, in conjunction with a 
properly drafted will, can clarify perceived legal uncertainties between a child and a non-biological 



adult.  
 
In my view the case to facilitate the possibility of homosexual adoption involving unknown children 
is even less persuasive. Those instances also clearly establish a legal construct that may lead to a 
child, who has the State as their legal guardian, missing out on being raised by a mother and 
father. 
<18> 
Time prevents me from dealing with a number of other key matters. In my view there is disregard 
for the social science evidence that validates that the optimal parenting arrangement for a child 
involves the child being raised by a mother and a father in a permanent, preferably married, 
relationship. I urge members who are interested in the matter to read a comprehensive 
bibliography attached to the report that contains, in my view, overwhelming social science 
evidence that validates the position I have just stated. 
 
If there ever were a case to support the position being put to the House, I suggest that the 
precautionary principle should operate when looking at legislating for and on behalf of children. As 
I have said, a number of the children we are talking about are just starting to reach adulthood and 
are able to, and are starting to, articulate their position about the way in which they were parented 
by a non-biological parent and a biological parent who were in a homosexual relationship. 
However, in my view this Parliament is acting with undue haste in this matter. 
 
With regard to fostering, I believe it is in the best interests of children who need to be fostered that 
they be fostered by a couple that is made up of a mother and a father. On the matter of single 
homosexual adoption, in my view this argument is in reality being used—and indeed has been 
used, both in the other place and in this place—as a wedge to advance the case for adoption by 
same-sex couples. I conclude my contribution by quoting from a paper presented recently at a 
conference by Margaret Somerville, a well-known Australian bioethicist who resides in Canada. 
The paper, which is titled "Children's Human Rights to Natural Biological Origins and Family 
Structure", was presented in Slovakia at the end of May this year. At page 9 the paper reads: 

Children have a right to be conceived from untampered-with biological origins, a right to be conceived 
from a natural sperm from one identified, living, adult man and a natural ovum from one identified, living, 
adult woman. Society should not be complicit in [undermining what I believe is a fundamental human 
right for children, which comes directly into play with respect to this bill]. 

I will not support the bill. 
 
The Hon. HELEN WESTWOOD [3.12 p.m.]: I speak in support of the Adoption Amendment (Same 
Sex Couples) Bill 2010 (No. 2). I commend the member for Sydney in the other place, Ms Clover 
Moore, for introducing this legislation in the lower House and I commend the Hon. Penny Sharpe 
for introducing the bill in this House. If this bill is successful it will be another step on the path to 
New South Wales and Australia becoming a truly inclusive society that values all of its citizens as 
equal before the law. The bill seeks to amend the Adoption Act so that the best interests of the 
child are the sole determinant in adoption matters. It aims to uphold the very important object of 
the Act that adoption is a service to the child. 
 
In considering the bill I have relied upon a number of sources, including the comprehensive report 
of the Standing Committee on Law and Justice regarding same-sex adoption, peer-reviewed 
research, reports of other inquiries, and reviews of adoption laws. I believe those sources have 
already been well canvassed and quoted from during the debate, both in this place and in the 
other place, and I do not intend to repeat many of the statistics and facts that other members have 
put before the House. Nor do I intend to quote research papers and experts' opinions because, as 
I have said, much of that material has already been covered. Suffice it to say, my position on the 
bill has been reinforced by much of the information and evidence presented in the documents I 
have referred to. 
 
In addition to the evidence from experts in the field, I have also reflected on my own experience in 
a foster care and adoptive family, and on my own experience of parenting. I believe my own 
experience is very relevant in this debate, as I am the only member in this Parliament, either in this 
House or in the other place, who has had the experience of raising children in both an opposite-
sex and a same-sex relationship—I am the only one who is willing to admit to it. After some of the 
contributions to this debate, one can understand why that may be the case. 
 
My mother is a wise woman, and it is her considerable knowledge and experience that has also 
helped to inform my view on same-sex adoption. My sister came to our family as a foster child in 
the late 1950s. She was a ward of the State but had not been relinquished for adoption. Her legal 



status as a foster child meant the continual involvement of the government department now known 
as the Department of Community Services in her life. She was visited by welfare officers, and 
decisions about her considerable health problems and education were ultimately made by a 
departmental officer. During adolescence my sister experienced a number of crises that had a 
lifelong effect. My mother was firmly of the view that it was the lack of permanency of a placement 
in our family that caused a feeling of insecurity and a lack of certainty in my sister's life that led to 
these crises. So convinced was my mother that she wrote a very angry letter to the Minister of the 
day telling him her view and demanding that my sister's placement in our family be made 
permanent by way of adoption. I think my mother also threatened to write to the newspapers—
which is not uncommon. As politicians we are all familiar with those sorts of threats. My mother 
obviously made a good point, because within a matter of months my parents adopted my sister 
after being her foster parents for 14 years. Regretfully, the emotional and health effects had 
already changed the course of my sister's life. 
 
The importance of permanency is well documented throughout child protection and child-welfare 
literature. It points to issues of attachment, children's developmental needs, and the negative 
consequences of instability and uncertainty. All the child welfare agencies across Australia and 
those in many overseas jurisdictions talk about the need for permanency planning in children's 
lives. This bears out my own family's experience of child raising. Most of the agencies point to the 
types of experiences children and young people should have in permanent placements. I will quote 
from the permanency planning policy of the Western Australian Department for Child Protection. 
The policy is similar to the policies that other jurisdictions around the world have. The policy states: 

Within a permanent placement, a child or young person should be able to: 

  develop reciprocal strong relationships with the people who are providing their day to day care; 
  feel a sense of belonging as a member of the family/household; 
  develop trust in their relationships with others; 
  feel a part of a wider family, friendship and community network; 
  feel loved and valued for who they are; 
  experience continuity of culture, language and religion; 
  develop a knowledge and acceptance of their birth family and their personal life history; 
  expect that the placement will continue; 
  be supported as they grow up towards increasing independence; 
  have contact with the people who are significant to them; 
  understand and exercise their rights and responsibilities as a member of the family/household and 
in the community. 

<19> 
Gender or sexuality is not listed as a quality or criterion for determining the best placement for a 
child in need of out-of-home care in any of the literature or policies of government and non-
government agencies that I have located. Gender or sexuality is not relevant when considering the 
best interests of the child. This is consistent with much of the evidence given to the Law and 
Justice committee inquiry into adoption by same-sex couples. I find the evidence to the inquiry 
from Ms Gillian Calvert, who at that time was the New South Wales Commissioner for Children 
and Young People, very compelling. Ms Calvert articulated: 

Adoption is clearly for the benefit of children, not for parents. The legislation is also clear that we have a 
responsibility towards children: the decisions made about them are in their best interests. The legislation 
is also clear that children have a right to participate in decisions about adoption, having regard to their 
development, and that their wishes are an important factor in adoption decisions. Adoption is clearly 
important to children because it is providing them with families and stability for life. I know from my 
many conversations with children and young people over the past 10 years that families are central to 
children and young people's wellbeing. Families are the basis on which a child's life sits. It is where kids 
have experiences of being loved and cared for. 

 
I am sure that all members in this place would agree with Ms Calvert's statement. All who have 
participated in this debate agree that adoption is about meeting the best interests of the child. It is 
on how the child's best interests can be met that we have divergent views. Contributions to this 
debate and the adoption by same-sex couples inquiry centre around the question of family form or 
family function. Is the best family for a child one that meets a certain prescription in its form, that is, 
a mother, a father, a child or children? Or is the best family one in which the child will be nurtured, 
valued, supported materially and emotionally, loved and encouraged to realise their full potential? I 
would argue that a good family function provides the best environment for a child to be raised in, 
regardless of the gender or sexuality of the prospective parents. 
 
My own experience of parenting supports this, having raised my children in both opposite sex and 



same-sex relationships. I am sure it was the quality of our parenting that made the difference in 
our children's lives. It was our capacity as parents to love our children, to care for them when they 
were unwell or had a tough day at school, to provide for their material and nutritional needs, to 
provide them with a home free from violence and abuse and to give them new and interesting 
experiences that developed their academic and cultural potential and provided them with the best 
opportunities in life. One of our children had a disability, and we had the ability to ensure that she 
received the benefit of early intervention programs and that she had the necessary technical aids 
and medical treatment. We learnt about her language, Auslan, and her community, the Australian 
deaf community. These are the ways in which we provided good parenting to our children. They 
were not dependent on our gender or sexuality but on our commitment and capacity as parents. 
 
As many members have pointed out, the overwhelming majority of children whose adoption is 
affected by the outcome of this bill are children known to the prospective adoptive parents, that is, 
those in long-term foster care placements or in step-parent type relationships where the adoptive 
parent is in a relationship with the child's biological parent. Clearly, there is no justifiable reason to 
deny these children permanent parenting placements through adoption, thus enabling them to 
enjoy all the legal rights of inheritance and certainty that other children enjoy. As many others have 
noted, children in foster care are usually those whose biological family is incapable of providing 
them with a safe, nurturing and loving family in which to be raised. The foster parents step in and 
provide that ideal family to them. In many cases these children have poor physical and emotional 
health, as well as very challenging behaviours as a result of the poor, inadequate and often unsafe 
parenting they have experienced early in their lives. It takes a great deal of dedication and 
commitment to parent these children and provide them with the nurturing and loving environment 
they need to overcome the impact of the very dysfunctional families they were born into. 
 
The various adoption agencies take great care to assess the capacity of potential foster and 
adoptive parents to provide the quality parenting these children need. It is only when these 
agencies have rigorously assessed the potential parents that a child is placed within a family to be 
fostered or a recommendation is made for adoption. These agencies also thoroughly assess the 
needs of the child, and it is only when they consider that the child's needs can best be met by a 
particular parent or parents that they make a placement or recommend adoption. They make a 
great deal of effort. All of us who have researched this issue and read the various documentation 
and reports available to us understand that the agencies thoroughly examine the needs of the 
child—their physical, emotional and cultural needs—and assess the capacity of prospective 
parents to be able to provide a suitable environment in which to raise the child. They make the 
match. 
 
It is not in the best interests of the child not to place them with a parent or couple who is best able 
to meet the child's needs, in many cases very complex needs. It is not in the best interests of the 
child not to place them with a family or couple on the basis of the parent or parents' gender or 
sexuality. To do so is to discriminate against the child on the basis of the prospective parent's or 
parents' gender or sexuality. This applies in both known and unknown adoptions. As others have 
pointed out, when we talk about unknown adoptions we are talking about a very small number of 
children. However, I do not believe there is a compelling argument not to place a child with a 
couple who is unknown to the child simply because of the couple's gender or sexuality. If a 
relinquishing parent wants their child to be placed with a same-sex couple and the same-sex 
couple has been assessed as being capable of providing quality parenting that meets the needs of 
the child, the current laws prevent such an adoption proceeding. This makes no sense. Clearly, it 
is not in the interests of the child, nor is it complying with the wishes of the biological parent. 
 
I support the bill, but I will refer to the exemption for faith-based agencies. Some concerns have 
been raised about this exemption. At a practical level it makes sense to exempt those agencies 
from providing for prospective adoptive couples who are of the same sex. The principle of 
exemption already applies to religious organisations, schools and others in the provision of 
services. I also believe it would not be a good experience for a same-sex couple to deal with a 
faith-based agency that has homophobic views and that does not want to provide services to a gay 
or lesbian couple. It would be a negative experience for the couple and it would not be a practical 
pursuit. Although I understand the concerns that have been raised in relation to this provision, at a 
practical level it makes sense to exempt those faith-based agencies. I support the exemption 
because it is in the interests of the couple. 
<20> 
Other members, particularly the Hon. Robert Brown, spoke about contributions from members in 
the other place. The Hon. Robert Brown used some of their contributions relating to their own 
childhoods and experiences as proof that a mother and a father provide the ideal family 
environment in which to raise a child. That is a nonsensical argument because, as we know—and 



it is certainly evident from many of the emails that I have received—there is still a great deal of 
homophobia in our community. I do not think many members in this place would disagree that not 
many people who identify as being gay or lesbian would be successful either in a preselection 
battle or in winning a lower House seat. I believe we still have some way to go before there is real 
acceptance and tolerance throughout our community. 
 
I have been disappointed with some of the contributions to the debate. I am particularly concerned 
about the lack of leadership on the issue of diversity, particularly from those who live in western 
Sydney in ethnically diverse communities. We talk often about the value of diversity and about the 
need for tolerance and acceptance of difference. Yet I have heard it argued in the corridors of this 
place that members cannot possibly support the bill because their ethnically diverse communities 
are not tolerant or not accepting of gays and lesbians. That that attitude is still so strongly held is a 
pretty sad reflection on our society. It demonstrates how much more we have to do in this area. 
 
The last speaker said that the laws of our land validate and legitimise opinions and attitudes. While 
ever we have laws in our State and in our country that discriminate against a group of people, it 
validates and legitimises that discrimination. For that reason I will fight long and hard to remove all 
laws that discriminate against any group in our society. I believe we are all the poorer when we 
have a society that is not accepting of diversity, that is not accepting of difference and that believes 
people can be discriminated against on the basis of their sexuality, their race, their religion or their 
culture. I do not accept that. I commend the bill to the House. I believe it will make a very positive 
difference to the lives of a number of children throughout this State. 
 
The Hon. PENNY SHARPE (Parliamentary Secretary) [3.32 p.m.], in reply: It is a rare occasion in 
our Parliaments when there are free votes on individual bills. Such bills are confined almost 
exclusively to issues considered to be matters of individual conscience. The debate today has 
shown again that members have engaged in deep and thoughtful reflection on the issues 
considered in the Adoption Amendment (Same Sex Couples) Bill 2010 (No.2). This is entirely 
appropriate when considering some of the most vulnerable people in our community—our children. 
The bill asks members to consider what is in the best interests of children in New South Wales and 
throughout the debate each of us has come from a different perspective to form different views on 
these issues—although I note that some of us have formed views easily and some of us have had 
a great deal more difficulty. 
 
I place on record my thanks to all honourable members who contributed to debate on the bill. 
Adoption confers rights and protections on adoptive parents and adopted children that are not 
covered by any other mechanism. It is a permanent change but it must be in the best interests of 
the child. Despite the hundreds of emails, letters and phone calls for and against the bill, the reality 
is that adoption in New South Wales is very rare. In 2007-08 there were 52 adoptions: 37 children 
were adopted by either their step-parent or their foster parent or parents, three were adopted by 
other family members and two were special-case adoptions. In 15 cases the biological parent or 
parents entrusted the love and care of their child to a parent or parents via adoption agencies. 
 
In all cases the individuals and the couples who adopted the children had to go through an 
extensive, rigorous application and assessment process. In all cases the final adoption was 
overseen and finally approved by the Supreme Court. The only test the Supreme Court could 
consider was what was in the best interests of the individual child, taking into account that child's 
individual circumstances. That is exactly how it should be. The process to adopt a child must be 
rigorous, and ideology has no place in the decision. The only thing that should matter is what is 
best for each individual child in his or her individual circumstance. Passage of this bill will not 
change any of these rigorous processes. 
 
In New South Wales it is estimated that 1,300 children are currently living in families headed by 
same-sex couples, including parents of the biological or adoptive child of the other parent—that is, 
step-parents—and same-sex couples caring for foster children. For these children who are in 
existing same-sex parented families, the bill will do two things. First, it will give children who live 
with their biological parent the ability to be adopted by the second parent of the same-sex couple—
known as their step-parent. It will mean that a young woman named Brenna—many members 
have spoken about her—can finally be adopted by her mum Jackie. Jackie has been Brenna's 
mum for the past nine years. Brenna, who is now 14, wrote to all of us. I know that her words have 
been put on the record extensively but I want to quote her in my speech. She wrote: 

I can see no valid reason why my parents cannot legally be my parents. It is my life and it's a pretty 
good one too. I am well off. I am happy. Surely love makes a family not 'man, woman and child' and I 
can tell you there is plenty of love in mine. 



 
It is really important to me that my family is recognised as one. 

The bill will also allow same-sex couples who are providing foster care to children together to 
adopt those children. Currently the only protection these very vulnerable children have is the ability 
to be adopted by only one of their parents if their parents are the same gender. It has been very 
difficult to have the voices of same-sex foster carers and their children heard in this debate. 
 
The foster parents I have been in contact with have watched this debate intensely, frustrated by 
their inability to enter the debate and tell their stories. But there is one very good reason for that: 
the children who are being cared for by these couples are not allowed to be identified, and those 
foster parents take this responsibility extremely seriously. The children are in their care because it 
is no longer possible for those children to live safely with their biological parents. The ongoing 
protection of the privacy of those children is paramount so that they can have the best chance to 
find the peace and security previously denied to them. While they have so much to gain for their 
families, these couples have remained resolute in protecting the children in their care and have not 
entered the public fray of this debate—although I know that some very courageous people have 
done so, and they should be acknowledged. I have the utmost respect for these families and 
acknowledge what has been a stressful and anxious time for them while the Parliament has been 
making this decision. 
 
Perhaps the aspect of the bill that has provoked the most debate is the issue of the approximately 
15 children per year whose birth parents, via adoption agencies, voluntarily entrust the care and 
protection of their children permanently to either a single adoptive parent or a heterosexual couple. 
This form of adoption is known as local or unknown adoption. I acknowledge and strongly support 
the right of the birth parents to have the absolute right to decide to whom they will permanently 
entrust the care of their child. I acknowledge the deeply held belief of individuals that all children in 
these circumstances are best placed with both a mother and a father. 
<21> 
I acknowledge the concerns raised by faith-based agencies. This bill does nothing more than allow 
same-sex couples to be given access to the application process for adoption. That rigorous 
process will continue to be overseen by the Supreme Court. 
 
The passage of this bill will allow couples to be assessed for their suitability as adoptive parents. If 
they are assessed as suitable they will be able to be considered by agencies to be put forward to 
parents who are giving up a child for adoption. No birth parent will ever be forced to have their 
child adopted by a same-sex couple against their wishes, and nor should they be. With the 
exemptions built into this legislation, no faith-based agency will ever have to consider or assess a 
same-sex couple to be put forward to the birth parents using their services. I understand that one 
of the amendments that will be moved in Committee asks the Parliament to remove the ability of 
same-sex couples to access the process for unknown adoption. I will have more to say about that 
in Committee, but at this stage I ask members to reflect on the rights of a parent who wants a 
same-sex couple to adopt their child. Will we deny them that option? We must also consider that 
scenario.  
 
The bill was introduced in the other place for the second time on 1 September 2010 by the 
member for Sydney as a private member's bill. It was defeated in 2000 by both major parties in the 
other place. I am pleased that she was willing to introduce it again for consideration by the 
Parliament when many told her that it was too hard and had little chance of success. I 
acknowledge the representations received from child protection experts, child welfare agencies, 
fostering agencies, the Gay and Lesbian Rights Lobby and others whose practical experience has 
reinforced that the rights of children will be promoted through the passage of this bill. I 
acknowledge the individual families who have courageously told their stories about why this bill will 
make a difference to their children. I also acknowledge the hard work done by the Standing 
Committee on Law and Justice under the thoughtful and inclusive leadership of the Hon. Christine 
Robertson. The committee's report has laid the groundwork for much of this debate and this bill. 
 
I also acknowledge the members of Parliament who have worked very hard across parliamentary 
lines—it was scary for all of us at times—to promote the passage of this bill. I particularly 
acknowledge the commitment of Clover Moore, Linda Burney, Nathan Rees, Gladys Berejiklian, 
the Hon. Don Harwin, Russell Turner, the Hon. Ian Cohen and the Hon. Trevor Khan. I also 
recognise the Attorney General for his forensic approach to the issues surrounding what we will 
now call the "Frank Sartor amendment". The Attorney General has closely examined the 
amendment and identified significant unintended consequences that will impact on the way in 
which anti-discrimination law operates in this State and he will move an amendment to deal with 



them in Committee. I have consulted with the member for Sydney and she supports the 
amendment, as do I. Finally, I acknowledge the leadership shown by the Premier and the Leader 
of the Opposition in being prepared to support that which is not necessarily popular but which is 
absolutely necessary to promote the best interests of all children in all their individual 
circumstances in New South Wales. I commend the bill to the House. 
 
Question—That this bill be now read a second time—put.  
 
The House divided. 

Ayes, 22 
Mr Ajaka 
Mr Cohen 
Ms Cusack 
Mr Foley 
Miss Gardiner 
Ms Griffin 
Mr Hatzistergos 
Dr Kaye 

Mr Khan 
Ms Parker 
Mrs Pavey 
Mr Pearce 
Mr Primrose 
Mr Robertson 
Ms Robertson 
Mr Roozendaal 

Ms Sharpe 
Mr Veitch 
Mr West 
Ms Westwood 
 
Tellers, 
Mr Harwin 
Ms Voltz 

 
Noes, 15 

Mr Brown 
Mr Catanzariti 
Mr Clarke 
Ms Ficarra 
Mr Gallacher 
Mr Gay 

Mr Kelly 
Mr Lynn 
Mr Mason-Cox 
Mr Moselmane 
Reverend Dr Moyes 
Reverend Nile 

Mr Obeid 
 
 
Tellers, 
Mr Colless 
Mr Donnelly 

Question resolved in the affirmative. 
 
Motion agreed to. 
 
Bill read a second time. 
<22>  

In Committee 
 
Clauses 1 and 2 agreed to. 
 
The CHAIR (The Hon. Kayee Griffin): Order! There are three amendments relating to schedule 1. 
I propose to call on the amendments in the order that they seek to amend the Act. The first is the 
amendment of the Hon. Matthew Mason-Cox, on sheet C2010-080. 
 
The Hon. MATTHEW MASON-COX [3.53 p.m.]: I move my amendment on sheet C2010-080: 

Page 3, schedule 1. Insert after line 9:  

[2] Section 28 Adoption by couple  

Insert after section 28 (2): 
(2A) Requirements for same sex couples  

The Court must not make an order in favour of a same sex couple unless: 
(a) the couple have been authorised carers (within the meaning of the Children and 
Young Persons (Care and Protection) Act 1998) for the child for a continuous period of 
not less than 2 years immediately before the application for the order, or 
(b) one of them is the birth parent of the child and section 30 is complied with in relation 
to the other of them. 

 
While I commented in detail about this amendment during my speech at the second reading stage, 
I will reiterate a few key points. First, the effect of this amendment is to exclude unknown 
adoptions—that is, adoptions where the prospective adopted child is not known to the adopting 
parent. In that regard, it is my very strong view that the bill in its current form and as it relates to 
unknown adoptions simply goes too far. As I noted earlier, it subsumes the rights of what I 
consider to be the most vulnerable in our community to the rights of, in this case, the most vocal. It 
must be the duty of the State to defend the best interests of those who do not have a voice, 
particularly when there is no substantive, reliable, empirical evidence in support of such a change. 
 
I note that a number of members referred to the excellent report of the Standing Committee on 
Law and Justice entitled, "Adoption by same-sex couples," which comprehensively reviews the 
research in relation to parenting by same-sex couples and by heterosexual couples. I note in 



particular some comments by members, including the Hon. Dr John Kaye, that the evidence is 
really all one way and there is no case to suggest that either set of parents is superior in providing 
care to children. It is important to note that the evidence is not incontrovertible, and when the 
evidence does not clearly support making the change it is my considered view that we should not 
make such a serious change when there is fundamental unease in the community about it. As I 
said earlier, all things being equal, children's interests are best served by being brought up in the 
care of a father and a mother. 
 
In the case of known adoptions, the circumstances are not equal. In these cases—be it foster care 
or a biological relationship with a prospective adopted child—a relationship exists, it is in play, and 
the child in question can express a view in many of these circumstances. Section 8 of the Adoption 
Act allows these circumstances to be taken into account, particularly the views of the prospective 
adopted child, and that is most appropriate. We must remember also that in these circumstances 
the adoption process is a robust one and is well able to act in the best interests of children. 
 
I note in particular that my amendment stipulates in paragraph (a) that in the case of foster care 
pursuant to the Children and Young Persons (Care and Protection) Act 1998 the couple must have 
been authorised carers for not less than two years. This period is appropriate and reflects section 
30 of the Adoption Act, which stipulates the same period in order for adoption by a step-parent to 
proceed. So there is legislative precedence for a period of two years. Paragraph (b) of the 
amendment also refers to section 30 of the Adoption Act but this time so as to make it clear that 
the proposed amendment does not override section 30 in its application. Again, this is entirely 
appropriate as section 30 deals with the issue of step-parents. I reiterate my strong view that the 
critical touchstone in this debate must be to act in the best interests of the child. In my view, the 
amendment strikes the right balance in a difficult and contentious area, and I commend it to the 
Committee. 
 
The Hon. MARIE FICARRA [3.58 p.m.]: I support the amendment of the Hon. Matthew Mason-
Cox on the basis, again, of what I believe is right for children. This amendment is based on similar 
Tasmanian legislation that is functioning well. In this amendment we are talking about two special 
situations of known adoptions—the emphasis is on known as against unknown adoptions. At 
present, fewer than 20 babies or small children—these are unknown adoptions—are given up for 
adoption in this State on a yearly basis. This amendment will cover most of the situations that 
members supporting this bill are concerned about. Most of them have spent their time talking in 
this place or in the other place about known adoptions. Members who support the bill are 
concerned about two main issues. One is the many same-sex foster carers in New South Wales 
who have cared lovingly and successfully—and have been assessed by agencies that they work 
with as having done so—for children in their care. Very often these children have special needs 
and may come from difficult backgrounds. 
<23> 
They need loads of love and attention; lots of nurturing to restore their minds, bodies and spirit. I 
salute these foster parents, whether they be same-sex couples or heterosexual couples. I salute 
them for their dedication, love and care on an emotional, physical and financial level. Where same-
sex foster carers have been caring for children for at least two years and obviously all parties are 
happy to proceed to adoption and comply with the requirements of the Adoption Act—particularly 
section 8, which relates to principles for decision-making about adoption in determining what is in 
the best interests of individual children to be adopted—the overriding issue is the future welfare 
and happiness of the child or children. When all this is taken into account, why deprive these 
children of a loving family? The relationship may not be a heterosexual one. If a same-sex 
relationship is assessed to be beneficial for this child or children, it would be cruel indeed to not 
allow this adoption to proceed with all the normal Adoption Act regulatory checks and balances 
satisfied. These children would then have the chance of a productive and happy life with parents 
they felt cared for them. The discrimination referred to by members in their speeches in this 
Chamber and in the other place with regard to heterosexual foster parenting couples being allowed 
to adopt but not same-sex couples who were assessed by agencies as performing well in their 
carers role, would be addressed if this amendment is passed. 
 
The second situation of concern to so many members is one in which one individual in a same-sex 
relationship is the biological parent of a child. Many of us understand that this situation relates to 
hundreds if not thousands of individuals in New South Wales where a parent is in a loving same-
sex relationship and obviously the relationship involves a child or children. If this family unit is a 
happy, stable and positive one, which again complies with the Adoption Act and all its stringent 
checks and balances, why deprive this child or children of a loving family unit that will bring much 
security—emotionally physically and financially. Many of us would have preferred that such 
children have a mother and father, but for many reasons we know that this can never happen in 



many cases. Same-sex couples going through an adoption process must have given the adoptive 
process deep consideration. It is not something that people jump into without a lot of thought; it is 
not like buying a pet, for example. They understand that this will be a lifelong commitment. Again, 
it is the welfare and happiness of the children involved in such cases that should be the overriding 
factor. 
 
For all these reasons involving the two major categories of known adoptions I support the 
amendment of the Hon. Matthew Mason-Cox and I congratulate the Australian Christian Lobby via 
its New South Wales director, David Hutt, on being understanding, Christian minded and proactive 
in its support of this amendment. It will have positive and profound social outcomes for the many 
New South Wales families, same-sex couples and children involved. I wish to quote from 
correspondence that all members received today from the Australian Christian Lobby, which 
states: 

We are motivated to participate in this debate out of a genuine concern for the welfare of children and 
that the best interest of the most vulnerable of those, those orphaned or given up for adoption are 
maintained by retaining the principle that adoption is about them and not adults. 
 
I am now writing to you in light of the amendment foreshadowed by the Hon Matthew Mason Cox that 
aims to separate "known" and "unknown" adoptions. It has become clear throughout the debate that 
Parliament is determined to make changes in the field of adoption. The rationale for change presented 
by proponents of the bill has focussed almost exclusively on the need to provide certainty to children 
already living in same sex parent households. 
 
From our perspective, the benefits of the amendment before the House are as follows: 
 
· Only parents who have an existing relationship with the child in question will be allowed to adopt· 
 
· No additional relationships between children and same sex parents will be created as a result of this 
amendment 
 
· The amendment is in keeping with standards set in other Australian jurisdictions—notably Tasmania. 

This amendment will be positive for the children and adults concerned, always with the Adoption 
Act checks and balances applied by adoptive agencies and the court in their assessments. Both 
the agencies and the courts have done a terrific job in ensuring our adoption process is fair and 
always in the best interests of the children involved, and I have confidence that this will continue. 
This amendment would leave as is the approximately less than 20 a year unknown baby and small 
child adoptions in New South Wales. With so many hundreds if not thousands of heterosexual 
couples desperate to adopt children, usually for reasons of infertility, we should consider the love 
and care that they could provide to these unknown adoptive children when we vote today. I ask all 
members to consider that there is room enough to satisfy all here. We should be guided by what is 
best for the children involved. However, I emphasise that if the amendment is lost, there is no way 
that I could support the bill. I commend the amendment to the Committee. 
 
Mr IAN COHEN [4.05 p.m.]: On behalf of the Greens I speak to the amendment moved by the 
Hon. Matthew Mason-Cox. It proposes to allow authorised foster carers who have cared for a child 
for more than two years to apply for adoption. As we heard during the second reading debate, the 
weight of empirical evidence shows that same-sex parenting is as likely to result in positive 
developmental outcomes for children as does opposite sex parenting. A number of members have 
said that the child has an absolute right to a mother and a father. Later in Committee amendments 
will be moved to contradict this claim. The amendment moved by the Hon. Matthew Mason-Cox is 
an acknowledgement that there is empirical evidence that same-sex couples can offer a child 
stable and loving environments. Unfortunately, it puts unnecessary and discriminatory limitations 
on characterising the best interests of the child. The Greens oppose the amendment. 
 
The Hon. ROBERT BROWN [4.06 p.m.]: I speak in support of the amendment by the Hon. 
Matthew Mason-Cox. This seems to me to be a reasonable amendment. When I consider the 
contributions made by members who spoke against the bill during debate on the second reading, it 
seems that most of the objections were strongly based on this very issue—where harm would be 
caused to existing situations. I hope that those voting for the bill do not regard this as a bad 
amendment. I have asked the Hon. John Hatzistergos whether this amendment in any way 
interferes with or negates his proposed amendment, which I will be supporting. He assures me that 
it will not and does not. 
 
The Hon. TREVOR KHAN [4.07 p.m.]: I am torn by the amendment. I would respectfully suggest 
that it is one of the first positive contributions in opposition to the bill. I am torn for this reason. 



What we have seen generated by a number of groups opposed to the bill has been what, at best, 
could be described as a vilification of same-sex couples. In truth we have seen an avalanche of 
emails that have been unequivocal in their attack on same-sex couples and their raising of 
children. At this late stage, to have a change in position after we have seen the level of attack 
causes me very considerable unease. 
 
The Hon. Marie Ficarra: Attack by whom? 
 
The Hon. TREVOR KHAN: I am torn by the matter but I am very concerned at the way the debate 
has been allowed to generate in the community. It has not been balanced—and I note that the 
Hon. Marie Ficarra is concerned that my comments are directed at her; they are not. The way this 
has been generated in the community, the way the campaign has been run by various groups, and 
to see a change in position at the last moment, causes me great unease. 
<24> 
The Hon. CATHERINE CUSACK [4.10 p.m.]: I oppose the amendment. The Hon. Matthew 
Mason-Cox made a significant factual error in his speech yesterday when he foreshadowed this 
amendment. He said words to the effect that in this State there are a shortage of foster parents 
and an abundance of people wanting to adopt. My response to the Hon. Matthew Mason-Cox is 
that in this State there are many foster parents providing a wonderful service to our community, but 
with 10,000 children not living at home there is an abundance of children in need of those foster 
care services and there are very few children to adopt. Up until this point the debate has been 
focused on the children and what is in their best interest. This debate is not about the abundance 
or non-abundance of parents. This debate should stay on the issue of the children. What might 
strike some members as a shortage of foster parents is in reality so many children in foster care 
and very few adoptions. 
 
It is very difficult to obtain permanent care for children with profound disabilities, and only a small 
number of such children are adopted each year. These adoptions are referred to as unknown 
adoptions. The reason for such a small number of adoptions is not because of a shortage of 
children but because of a major shortage of parents willing to enter into such adoption 
arrangements. I do not believe that same-sex couples should be excluded from consideration for 
adoption. I could not support excluding from consideration any category of person able to pass all 
of the necessary tests and willing to provide for these children.  
 
The proposed amendment relates to the selection of adoptive parents—one of the most 
contentious issues in the adoption process. In 1997 the Law Reform Commission considered this 
issue in great detail. The commission considered whether the previous system of a "pool" of 
approved applicants should be allowed to continue. It is important for members to understand how 
the system works so I will quote from the conclusions reached by the commission on this issue in 
its report. The commission stated: 

The present method of maintaining a "pool" of approved applicants is an appropriate way of dealing with 
the great imbalance between those wishing to adopt and children available for adoption, while 
minimising the time a child must wait for a suitable placement. Also, any guidelines for "pool" 
management should be considered in practice by the agencies rather than prescribed in legislation. Any 
guidelines should support a "pool" membership consisting of applicants who are determined most likely 
to meet the needs of children expected to become available in the near future. This approach means 
that the placement decision focuses on the needs of particular children rather than on the general 
eligibility of applicants as adoptive parents. 

Section 45 of the Adoption Act 2000 prescribes regulations to the Act. Regulation 12 of Adoption 
Regulation 2003 lists the criteria for assessment of applicants as follows: 

... the relevant decision-maker is to have regard to the following matters when assessing the suitability 
of a person to be approved to adopt ... 
 
(a) the person's health, including emotional, physical and mental health; 
 
(b) the person's age and maturity; 
 
(c) the person's skills and life experience in relation to the person's ability to undertake parenting tasks 
and attend to the specific needs of an adopted child; 
 
(d) the person's capacity to provide a stable, secure and beneficial emotional and physical environment 
during the child's upbringing until the child reaches social and emotional independence;  
 
(e) the person's financial circumstances in relation to the person's capacity to adequately provide for the 
child's needs; 
 



(f) the person's capacity to support the maintenance of the child's cultural identity and religious faith (if 
any); 
 
(g) the person's appreciation of the importance of and capacity to facilitate: 
 
(i) contact with the child's birth parents and family, and 
 
(ii) exchange of information about the child with the child's birth parents and family; 
 
(h) the general stability of the person's character and the person's criminal history (if any); 
 
(i) the stability and quality of the person's relationship with his or her spouse (if any) and between the 
person, his or her spouse (if any) and other members of the person's family and household; 
 
(j) the criminal history (if any) of the person's spouse (if any) and other members of the person's 
household; 
 
(k) if the person has had the care of a child before the application whether the person has shown an 
ability to provide a stable, secure and beneficial emotional and physical environment for the child. 

This outstanding criteria is being followed, and should be allowed to be followed, in the adoption of 
children. I make a plea to this Chamber, particularly on behalf of children with special needs, to not 
exclude a category of very loving households that could make a major difference to their lives. I do 
not believe the amendment is genuine. I believe it has been made in an attempt to harm the 
successful passage of this bill. It has been moved by members who do not support the bill. 
Echoing the concerns of the Hon. Trevor Khan, I urge members to stick with this very well 
researched and considered approach that is before the Committee. 
 
The Hon. MATTHEW MASON-COX [4.15 p.m.]: Madam Chair, I want to respond to that garbage.  
 
[Interruption] 
 
To suggest that this is not a genuine amendment is outrageous. The conduct and suggestions of 
the Hon. Catherine Cusack are outrageous.  
 
The Hon. Christine Robertson: Point of order: My point of order is that the Hon. Matthew Mason-
Cox must address anything he has to say through the Chair. 
 
The Hon. MATTHEW MASON-COX: Through you, Madam Chair: the comment of the Hon. 
Catherine Cusack in suggesting that the amendment is not genuine is outrageous. 
 
The Hon. Christine Robertson: The Chair has to rule on the point of order. 
 
The DEPUTY-PRESIDENT (The Hon. Kayee Griffin): Is the Hon. Matthew Mason-Cox speaking 
to the point of order? 
 
The Hon. MATTHEW MASON-COX: I am speaking through you, Madam Chair. I am willing to 
acknowledge the point of order.  
 
The DEPUTY-PRESIDENT (The Hon. Kayee Griffin): Order! This is an extremely serious debate 
and as the Chair of the Committee I would caution members not to get involved in personalities 
when considering amendments. The Hon. Matthew Mason-Cox has raised concern about 
comments made by the Hon. Catherine Cusack. Members should bear in mind the serious issues 
involved and the implications that will arise depending on whether or not amendments are agreed 
to. This debate has always been about the rights of children and up until this moment has been 
conducted fairly and with due consideration for the issues and the views of members. I ask all 
members to heed my comments as the consideration of the various amendments proceeds. 
 
The Hon. MATTHEW MASON-COX: If I may continue? I believe the comments made by the Hon. 
Catherine Cusack impugn my integrity. I ask her to withdraw them insomuch as they suggest my 
efforts have not been genuine and that my amendment is not genuine. 
 
The Hon. Catherine Cusack: I certainly did not refer to the Hon. Matthew Mason-Cox by name, 
and I was not directing my remarks to him. But if he has been offended in some way, I will 
withdraw those remarks. 
 
The DEPUTY-PRESIDENT (The Hon. Kayee Griffin): Order! The Hon. Catherine Cusack has 



withdrawn her comments. I remind members of my recent ruling. This is an extremely serious 
debate, and not a debate during which members should argue personalities. Amendments are 
being moved by members who are very concerned about this proposed legislation. Members 
should be mindful of the tone of their remarks as they contribute to the serious issues that are 
before the Committee for consideration. 
 
The Hon. GREG DONNELLY [4.18 p.m.]: I speak not to delay the proceedings but to make a 
couple of points in relation to the amendment, which in my view has been put forward in a genuine 
way. I want to respond, without creating argument with the Hon. Trevor Khan, to the emails issue. 
Can I say to you— 
 
The Hon. Christine Robertson: Through the Chair. 
 
The Hon. GREG DONNELLY: I am sorry?  
 
The Hon. Christine Robertson: Through the Chair. 
 
The Hon. GREG DONNELLY: Yes, I know the forms of the Committee. 
<25> 
I say to the Hon. Trevor Khan: We have all been basically bombarded with emails and other 
communications regarding the issue, and that includes letters, packages of information, and so on. 
Firstly, I have found it difficult to get through the large volume of material. Secondly, I believe that 
some of the arguments put, and perhaps even some of the language used, have been somewhat 
indelicate. Having said that, though, obviously people have strong views about this matter. 
 
I say to the Hon. Trevor Khan that I—and, I am aware, other members in my party who oppose the 
bill, as well as Coalition members and crossbench members who oppose it—have been working 
studiously behind the scenes to try to, as it were, tone things down. I think this debate, in the main, 
has stayed away from being a debate in which the whole issue of homophobia is drawn in and we 
get down to those sorts of issues. I honestly do not believe that any member who has participated 
in the debate in this Chamber thus far has put forward that argument to prosecute their position. I, 
for one, would not support that style of argument in an effort to advance the position. The Hon. 
Trevor Khan's decision will obviously be his decision, but I hope it does not ultimately bear on the 
style of the material that has been presented to us, without an appreciation of what some people 
have been seriously trying to do to contain what is in some of that material. 
 
I must say that I am not completely happy with the amendment moved by the Hon. Matthew 
Mason-Cox, in the sense that I would prefer not to be dealing with the amendment because I 
would like to have won the vote earlier this afternoon. Having said that, however, I realise that the 
amendment is now before us. The attitude of those who have successfully prosecuted their 
position in the House may well be, "Winner takes all. Politics is Politics." 
 
With regard to the issue of "unknown" adoptions, the reality is that there are very few unknown 
adoptions in this State—I will not canvass the figures; people are well aware of that fact—and that 
large numbers of heterosexual couples are desperate to adopt. In the scheme of things, unless it is 
a matter of principle—and I suspect that it is a matter of principle for the people advancing their 
position and in sentiment opposing the bill—ultimately those people will oppose the bill because 
that is their position. However, as I said, a large number of heterosexual couples are desperate to 
adopt. 
 
The issue of overseas adoptions was canvassed in the second reading debate, but it is also 
relevant in debate in Committee. None of the countries with which the Commonwealth of Australia 
has a bilateral agreement in place with respect to adoption—from recollection, 14 or 15 such 
agreements are in place—permits homosexuals to adopt children. The argument might be 
advanced, "Look, these countries had better get with it." The information is on the Commonwealth 
Attorney-General's website and members can go through the countries listed there and see for 
themselves the terms of the individual bilateral agreements. In those countries a fundamental view 
operates about the value in a child being raised by a mother and a father. 
 
I conclude by reiterating this point. The issue of the form versus function argument was well and 
truly ventilated during the hearings of the Standing Committee on Law and Justice and is dealt with 
in its final report. The best case scenario that can be put forward by those advancing the case for 
change is that there is no evidence that children raised in a same-sex relationship are worse off 
than those raised in a heterosexual relationship. The difficulty I have in going through the material 
presented to us is this. With respect to the social science methodology used to make the 



assessment in regard to the bill, those techniques are fundamentally flawed. I will describe how the 
techniques are fundamentally flawed. 
 
With respect to good social science, members of this Chamber would appreciate that one needs to 
have a proper random sample. One then looks at that random sample over a long period and then, 
through proper assessment, comes to a conclusion. The problem with the social science that has 
been heavily relied on in debate today is that the fundamental methodology does not involve using 
a random sample; indeed, in the main it involves self-selection. If one considers the material in the 
main—and I do not argue that this is the reality with the papers that have been produced to 
advance the case for change—there is virtually no evidence about the impact of children being 
raised by male homosexuals. That is because that circumstance is extremely rare, not just in 
Australia but around the world. 
 
Lesbians raising children is much more common than gay males raising children. However, 
lesbians self-selecting into a survey and then being asked questions in regard to outcomes for 
children almost defies statistical integrity in terms of the way in which one properly conducts a 
survey if one wants it to stand up to proper peer review and rigour. That is the reason that the 
precautionary principle I advocated earlier should be before us in exercising our minds with regard 
to this issue. 
 
Reverend the Hon. FRED NILE [4.27 p.m.]: On behalf of the Christian Democratic Party I am 
pleased to support the amendment moved by the Hon. Matthew Mason-Cox. I have had no role in 
drafting the amendment, but I commend the Hon. Matthew Mason-Cox for his initiative in 
presenting it to the Committee for consideration. The amendment he has moved is straightforward. 
It provides:  

The Court must not make an order in favour of a same-sex couple unless: 
 
(a) the couple have been authorised carers (within the meaning of the Children and Young Persons 
(Care and Protection) Act 1998) for the child for a continuous period of not less than 2 years 
immediately before the application for the order, or 
 
(b) one of them is the birth parent of a child and section 30 is complied with in relation to the other of 
them. 

 
I note that the Australian Christian Lobby, which has indicated its support for this amendment, in its 
letter addressed to members dated 7 September wrote: 

The rationale for change presented by proponents of the bill has focussed almost exclusively on the 
need to provide certainty to children already living in same-sex-parent households. Regardless of the 
merits of a case for legislative change in the area of "known" adoptions—there has been no credible 
argument put forward in favour for extending "unknown" adoption rights to same-sex couples. 

An "unknown" adoption is a traditional adoption, in which the adoptive parents have had no 
previous association with the child to be adopted. The letter from the Australian Christian Lobby 
continues: 

From our perspective, the benefits of the amendment before the house are as follows:  

· Only parents who have an existing relationship with the child in question will be allowed to adopt. 
· No additional relationships between children and same-sex parents will be created as a result of 
this amendment. The amendment does not create a new class of relationship between children and 
same-sex parents. 

· The amendment is in keeping with standards set in other Australian jurisdictions—notably 
Tasmania. 

<26> 
This amendment will help to relieve some of the concerns of people about the impact of the 
legislation and of those members who voted against it. I will support the amendment. 
 
The Hon. MARIE FICARRA [4.30 p.m.]: I put on record that the motivation of those who helped in 
the drafting and lobbying of this amendment is not artificial. The amendment has not been moved 
for the purpose of a quick retreat on numbers or a change in position. In my earlier speech on the 
bill I mentioned my concern about same-sex foster parenting couples. That concern still holds. The 
language in some of the emails and correspondence on both sides of the argument that members 
have received was disgusting and unacceptable. But such behaviour has not been associated with 



any member of this Parliament. It is unacceptable to make the remote connection, as some 
members have, that this is an orchestrated campaign. I place on record that all members who 
have similar views to mine find these emails and calls to our mobiles, homes and offices totally 
offensive.  
 
The Hon. ROBERT BROWN [4.31 p.m.]: I will address a comment that was made by the Hon. 
Trevor Khan about the reasons for this amendment. We will consider at least two amendments, 
one moved by the Hon. Matthew Mason-Cox and one by the Attorney General, both of which 
change the focus of the discrimination issues in the bill. I do not see how members can vote 
against the Hon. Matthew Mason-Cox's amendment and then support the Attorney General's 
amendment. In my view, both amendments improve the probability that the bill will help rather than 
hinder children. 
 
The Hon. LUKE FOLEY [4.32 p.m.]: I have had and continue to have an open and inquiring mind 
on unknown adoptions. Indeed, in many discussions with the proponents of the bill I have asked 
them to make the case to me for changing the law on unknown adoptions. For some time I have 
felt that the case has been made for known adoptions. I ask the mover of this amendment, given 
what he has said, if we carried his amendment would he then vote for or against the bill? 
 
The Hon. MATTHEW MASON-COX [4.33 p.m.]: I would support this bill with that amendment. 
 
The Hon. JOHN HATZISTERGOS (Attorney General, Minister for Citizenship, Minister for 
Regulatory Reform, and Vice-President of the Executive Council) [4.33 p.m.]: Some aspects of the 
debate that have taken place on this amendment have, no doubt, found support amongst some 
members. However, I am concerned because the amendment is limited in a way that may lead to 
a situation where the best interests of the child are not advanced. The amendment seeks to limit 
the capacity of the court to be able to make an order, first, in circumstances of foster care, where a 
person has been authorised as a carer under the Children and Young Persons (Care and 
Protection) Act for two years immediately before the application of the order, and, secondly, in 
circumstances where one of the couple is the birth parent of the child and the other meets the 
requirements of section 30 of the legislation. 
 
A number of circumstances are excluded by this proposal. One of the most significant is surrogacy 
where a person, for example, is not in a fostering relationship. Surrogacy arrangements are legal 
in New South Wales and children are being brought up in such environments. Regardless of 
whether members approve of this arrangement, it is a fact of life. The effect of this amendment 
would be to potentially exclude the application of adoption laws in relation to those circumstances. 
Moreover, it is not impossible to envisage circumstances in which a mother and a father who have 
a severely disabled child and feel that they are ill-equipped to manage, hand the child over to an 
adoption agency where, frankly, the options for placement are limited. Amongst the limited pool 
there may be a same-sex couple that is prepared to offer the child a home and a nurturing 
environment. These are the difficulties that arise when we start setting rules in concrete. 
 
I have always said that the issue should be the best interests of the child, and I maintain that 
position. I believe the best interests of the child are met by leaving the court in the position of being 
able to decide in any particular case on the best interests. I have never taken the view that the 
Anti-Discrimination Act should act as a vehicle of social engineering to ensure an outcome for a 
young person where that outcome would not be in the child's best interests. For example, in the 
case of a young Aboriginal child who is put up for adoption, I would fully support the strong view 
that the child's best interests would be advanced by the child being placed with a family of similar 
cultural and linguistic background. Those best interests should be advanced in that way, 
notwithstanding that the Anti-Discrimination Act in its pure application would lead to a different 
outcome. 
 
My view is that these decisions are best made in the context of individual cases without us 
attaching trip wire. In saying that, I do not in any way impugn the motives of the mover and 
supporters of the amendment. I understand that they hold passionate views on these issues, as do 
other members. But before members vote on the amendment it is important that they consider the 
full impact of such an amendment being carried. 
 
The Hon. GREG DONNELLY [4.38 p.m.]: I will respond to the comments of the Attorney General. 
Members found out today by email that a bill on surrogacy, of which we are yet to learn the details, 
will be presented to Cabinet shortly. Today we are dealing with legislation on adoption, and we 
need to deal with it today. We do not have the scope to deal concurrently with the two bills and 
come up with a solution. In response to the Attorney General, the issue he raises in relation to 



surrogacy may well be and should be looked at during debate on the surrogacy bill. Once 
members have seen that bill and considered its full implications, it would be open for the 
Parliament to revisit this whole issue in due course, if members considered that was appropriate. 
<27> 
[Interruption] 
 
The Hon. GREG DONNELLY: These are complicated matters, the Hon. Dr John Kaye knows that. 
I know the Greens have a policy position on this but not everyone has and we are trying to work 
our way through it. I hope he respects that. That is my response to surrogacy. 
 
In regard to advancing the case of the disabled child, with the greatest respect to the Hon. John 
Hatzistergos, that is just an example. I do not think that a consideration of an attempt to try, in the 
main, to accommodate the thrust of what people are seeking in this Parliament—changing the 
underpinning values of the Adoption Act to accommodate what people say are particular needs—is 
compromised. Putting forward a single example and saying, "What if?" or "maybe", and then 
saying that we should take that into account, particularly when this is a genuine attempt to 
accommodate particular needs, is a bit rich. I believe it is a genuine attempt, although I was not 
involved in drafting the amendment and I have only seen it in the past 24 hours. That is my 
response to the comment of the Hon. John Hatzistergos. I believe the amendment moved by the 
Hon. Matthew Mason-Cox deserves the support of this House. 
 
The Hon. PENNY SHARPE (Parliamentary Secretary) [4.40 p.m.]: The single example is exactly 
the reason why this amendment cannot be passed. This is not, in the main, a discussion about 
children being raised by a mother and a father. I know there are people in this place who deeply 
believe that and I respect that. I have spoken to the Hon. Matthew Mason-Cox and to the Hon. 
Marie Ficarra, and they have indicated to me that they were genuine in this and I respect that. I 
know that they come to this debate with the best of intentions. However, I will make a couple of 
points. 
 
The test is: What is in the best interests of an individual child in that child's individual 
circumstances? If this bill is passed it means that the House believes that there will never be an 
individual child for whom adoption by a gay or lesbian couple is in the child's best interests. I 
believe that is a risk that is not worth taking. There is one example of same-sex unknown adoption 
in Australia—in Western Australia. I seek leave to incorporate a document of the voice of a 
biological grandmother about a family decision and why they picked a particular couple. I seek 
leave to have the document tabled and I ask members to consider it. It is a very, very powerful 
statement about why you can never generalise about what is in the best interests of all children. 
The only thing that matters is who is the best person for the child in the child's individual 
circumstances? In many, many cases that will be a heterosexual married couple, and that is 
absolutely appropriate. In some cases it might be a single person. 
 
The scenario could be of a young woman who cannot look after the child that she has given birth 
to and seeks to have her brother and his partner adopt that child. Do we seriously want to stomp 
on her decision—the hardest decision she will ever make? Do we seriously want to say that under 
no circumstances is that reasonable? You cannot support this amendment unless you can 
contemplate and are willing to say that there is never going to be such a case. The pure reality of 
this debate is that very, very few children are given up for adoption. It is a heart-wrenching 
decision for every person who has to make it. It is their right to decide where that child is cared for 
and entrusted into the future. We have no right to dictate to them what they consider to be in the 
best interests of their child. 
 
The second point I make about this amendment is that for all its good intentions I do not believe it 
is equitable. It does not cover all known adoptions. In the Legislative Council's Law and Justice 
Committee report the Hon. John Ajaka moved a dissenting report in which he talked eloquently 
about his concerns about known versus unknown adoptions. I believe that his dissenting report 
reflects the genuine concern of people within this debate. I do not say this lightly, but there is a 
technical problem with this amendment. It is not the technical problem that the Hon. John 
Hatzistergos raised but one that concerns excluding same-sex couples who have been fostering a 
child when one of them has adopted the child. The child is no longer in foster care. If we pass this 
amendment such children will not be captured by the legislation; their second parent will still not be 
able to adopt them. I have confirmed that with advice from the Department of Community Services. 
This has come to my attention only recently. If I had known about earlier I would have spoken to 
the Hon. Matthew Mason-Cox about it. 
 
All the issues have been canvassed. I do not seek to go into the research regarding same-sex 



parenting and I do not seek to go into intercountry adoption, because, quite frankly, they are 
irrelevant. The only thing that we are considering in this bill is what is in the best interests of an 
individual child in that child's individual circumstances. Unless you can contemplate that there is 
never a circumstance in which the best interests of that individual child are going to be served you 
cannot pass the legislation. We have to have faith in three things. First, we have to have faith in 
the process being rigorous, that no-one is ever going to be put forward as adoptive parents unless 
they are absolutely suitable to look after children. Any fault in that process is unacceptable. 
Secondly, we have to have faith in the process that the adoption agencies will vet adoptive 
parents. Thirdly and finally, we have to have faith that the birth parent who is relinquishing the child 
is making the best decision in the best interests of their child. I urge members to reject this 
amendment. 
 
The CHAIR (The Hon. Kayee Griffin): Order! The standing orders do not provide for the tabling of 
a document in Committee, which, if it were permissible, would be for the information of members 
during Committee consideration only. However, I remind the Hon. Penny Sharpe that she may 
seek leave to table the document during debate on the third reading of the bill.  
 
The Hon. PENNY SHARPE: I seek leave to circulate the document now. I just want people to read 
it in the context of this debate. 
 
The Hon. Duncan Gay: We are happy for you to circulate it. 
 
The CHAIR (The Hon. Kayee Griffin): If the member wishes the document to be part of the public 
record, it must be tabled. 
 
The Hon. PENNY SHARPE: I may seek leave during the third reading stage to incorporate it, but 
at this point I just want people to read the document. 
 
Dr JOHN KAYE [4.47 p.m.]: I am in strong opposition to this amendment largely for the reasons 
that have been outlined by the Hon. Penny Sharpe, the Hon. John Hatzistergos, the Hon. Trevor 
Khan and the Hon. Ian Cohen. I want to make absolutely clear what this amendment does. As the 
Hon. Penny Sharpe said, this is not about unknown adoptions and it is not about all known 
adoptions. It only allows for two kinds of same-sex adoptions, the first one being the authorised 
carers and the second one being where one of the parents is a birth parent—for example, 
someone has a child and they might enter a relationship with someone of the same sex. The 
amendment completely excludes cases that have been referred to in material that has been sent 
to us and in the debate. For example, the brother of one of the parents and his partner, the sister 
of one of the parents and her partner are completely excluded by this amendment. This is not a 
case of excluding unknown adoptions; it goes far further than that. 
 
If you vote for this amendment thinking it is okay because all we are doing is excluding the 
unknown adoptions and that is only 15 or so each year, that is not what you are voting for. You are 
voting for something far more restrictive. You are gutting the bill and you are removing options for 
children that could work extremely well for them—to stay within the extended biological family or to 
be placed with same-sex partnerships where it would be totally appropriate for them to be. 
<28> 
I therefore urge members who are thinking of supporting this amendment because it deals with the 
issue of known children and unknown children to recognise that it does not. This is a far tougher 
and far more restrictive amendment than that envisaged by the Hon. John Ajaka in his dissenting 
statement. It would be extremely restrictive about who could or could not adopt.  
 
One of the arguments in support of this amendment is that the position put by members who 
oppose it has been based on the known case. That is not true. I very deliberately devoted equal 
time to the analysis of each of those cases in my second reading speech. It is not true that the 
case in support of the legislation rests solely on known cases. As stated by the Hon. Penny 
Sharpe and every other member who supports this bill, it rests solely on the best interests of the 
child. It will create options for children, whether they have parents who are of the same sex, the 
opposite sex, married or de facto. It recognises that adoption agencies can make excellent 
decisions if they are given the scope to do so. 
 
The Hon. ROBERT BROWN [4.51 p.m.]: This is a perfect example of the traps involved in 
debating complex issues. Members are telling us that the amendment has technical problems. 
Some of them are lawyers and one assumes that they know what they are talking about. I believe 
that the Hon. Matthew Mason-Cox is genuinely trying to improve the legislation. Mistakes will be 
made when we rush legislation through both Houses and sit until 10.00 p.m. I will stick with my 



original decision to support the amendment because I cannot decide whether the technical issues 
raised by the Hon. Penny Sharpe and the Attorney General have merit. Members should not be 
put in this position. 
 
The Hon. GREG DONNELLY [4.52 p.m.]: I would like the Parliamentary Secretary to elucidate the 
technical issue. I may be a bit of a dill, but I cannot understand the technical issue that the 
department has raised. I am casting no aspersions on the Parliamentary Secretary or the 
department, but the statement has been made and we are entitled to some advice. 
 
The Hon. PENNY SHARPE (Parliamentary Secretary) [4.52 p.m.]: And no-one is suggesting that 
the member will not get it. I have been advised that this amendment would preclude a person who 
is the same-sex partner of someone who, as a single person, has adopted a child from being able 
to adopt that child. If the parent is an adoptive parent and not biologically related, the child is no 
longer in foster care. I do not know how to word it and I accept that this issue has been raised late 
in the day. However, my understanding is that it would mean the same-sex partner of the adoptive 
parent would have no ability to adopt.  
 
It is difficult for me to be more precise because I do not want to breach the privacy of the 
individuals involved, but I am aware of a same-sex couple who have been foster carers and each 
one has adopted one of their children because they are not allowed to adopt them together. That is 
the point. Those children would have been adopted jointly by their two mothers if that had been 
possible. In reality, they have two mothers. If this amendment is passed it will not cover that 
scenario and these children will never have their two mothers legally recognised. I acknowledge 
the member's good intentions and I do not believe that that is what he is seeking to achieve.  
 
The Hon. DUNCAN GAY (Deputy Leader of the Opposition) [4.55 p.m.]: One of the difficulties with 
bills that are the subject of a conscience vote is that there is no Government or Opposition 
position. Traditionally, the Minister's interpretation of the legislation and his or her contributions 
during the second reading debate and in Committee are used by departments and courts in 
interpreting its intent. In this case we have no Minister taking responsibility for this bill; the 
Parliamentary Secretary has simply moved the second reading. It is my understanding as a 
supporter of this amendment that there is no intention to remove the category that the Hon. Penny 
Sharpe indicated that the department feels should be excluded. I do not know how we go about 
explaining that interpretation and whether we simply need the Hon. Matthew Mason-Cox, who 
moved the amendment, to make a statement along those lines. On the other hand, perhaps the 
Hon. Penny Sharpe or the departmental officers can come up with some words that will clarify the 
situation. Rather than rejecting the amendment for the sake of it, we should try to improve it. 
Surely we can work through this.  
 
The Hon. MATTHEW MASON-COX [4.57 p.m.]: I endorse the Hon. Duncan Gay's comments. 
There is no intention to preclude the position put by the Hon. Penny Sharpe. It is certainly a 
misadventure in that sense. If the Parliamentary Secretary comes up with some words to address 
that situation, I would be favourably inclined to accept them if that is the wish of the Committee.  
 
The Hon. PENNY SHARPE (Parliamentary Secretary) [4.58 p.m.]: I find myself in the interesting 
position of seeking to amend an amendment that ultimately I will not support. I have been advised 
by the departmental officers that the amendment can be fixed by the simple insertion of the word 
"adoptive" in paragraph (a) after ", or".  
 
Dr JOHN KAYE [4.58 p.m.]: This is not appropriate process. 
 
The Hon. Christine Robertson: It is normal in Committee.  
 
Dr JOHN KAYE: I would like to be allowed to complete my comments. It is not appropriate for a 
member who opposes an amendment to seek to improve it. However, if we do that to 
accommodate the scenario raised by the Hon. Penny Sharpe, what will happen in the scenario that 
I raised where a couple dies and the logical course of action is to have their children adopted by 
their uncle and his same-sex partner? As I read it, this amendment would prohibit that from 
happening. It would force those children to be adopted by someone not biologically related to 
them. In fact, even if the Parliamentary Secretary's amendment is accepted, I see this amendment 
as profoundly anti-biological family. It says that because my brother is gay he and his same-sex 
partner cannot adopt my children. There is something profoundly wrong with that and I do not think 
it can be fixed on the run. 
<29> 
The Hon. PENNY SHARPE (Parliamentary Secretary) [4.59 p.m.]: I am advised that what the 



Hon. Dr John Kaye said is correct. The phrase "or adoptive" fixes the amendment a little but it is 
still not able to remedy the exact situation that the Hon. Dr John Kaye raised. I am genuinely trying 
to be helpful, but the case remains that we cannot pass this amendment, even with the change. It 
is not enough. 
 
The Hon. ROBERT BROWN [4.59 p.m.]: I will need some advice on this point, but my reading of 
the situation is that, in the specific circumstance raised by the Hon. Dr John Kaye regarding an 
uncle, if the best interests of the child is the ultimate aim of the court then surely there would be a 
mechanism available whereby the uncle and his partner could become foster carers, care for the 
child for two years and then adopt when the child is over three years old. I think I am correct. 
 
Dr JOHN KAYE [5.00 p.m.]: I do not wish to dismiss what has been said, and I appreciate that the 
Hon. Robert Brown is trying to work his way to a solution, but I urge members to remember what 
we said at the outset. We said that this is about the best interests of the child. What is the worst 
thing you can do to a child who has just lost their parents? You say, "We cannot give you a stable 
family relationship. We can foster you out to your uncle and his partner for two years and then you 
will pass the bar under section 28 (2A), if it is inserted, and you will have to go through the whole 
adoption process". This is a terrible thing to talk about, and I find it difficult, but that is the reality we 
have to deal with. A child who is three years old at the start of the process is likely to be nine 
before they have a stable family relationship. I do not think it is good to pass laws that would 
prohibit a three-year-old from knowing anything like the permanency of a legally sanctioned set of 
parents for such a long time. I do not think that is the right thing to do. 
 
Reverend the Hon. Dr Gordon Moyes: Fostering can be stable. 
 
The Hon. MATTHEW MASON-COX [5.02 p.m.]: To pick up on the circumstances that the Hon. 
Robert Brown mentioned, of course there is the opportunity for an unauthorised caring relationship 
under the Children and Young Persons (Care and Protection) Act, and of course that relationship 
can be stable. I think we are pushing it to the nth degree. Perhaps the Hon. Dr John Kaye is 
looking for reasons to block an amendment that could deal with the situation adequately, but not 
as quickly as he would like. As to the circumstances drawn to the attention of House by the Hon. 
Penny Sharpe in relation to paragraph (b), I am happy to accept that paragraph (b) should read 
that one is the birth or adoptive parent of a child, and section 30 is complied with in relation to the 
other parent. We could insert the words "or adoptive" between the words "birth parent" in 
paragraph (b) of the amendment. I am happy to accept that. Then the circumstances alluded to by 
the Hon. Dr John Kaye will be dealt with sufficiently. 
 
The Hon. TREVOR KHAN [5.03 p.m.]: I am persuaded by what the Attorney General had to say 
and by the debate that has occurred that the amendment is ineffective. In the past half an hour we 
have identified at least one circumstance that was not contemplated. So we clearly cannot 
contemplate all the circumstances that could arise. We are talking about constructing an 
arrangement whereby a child goes into foster care for a period and then through the adoption 
process. I have spent a good deal of time in the Children's Court and I know that, even for the 
adults involved, it is a fairly traumatic, expensive and—regardless of what the Act may say—
lengthy process. If the child is of some age they will be aware of the permutations, court 
appearances and interview processes that are involved. I am trying to work out how there can be 
an interim arrangement; how potentially extended litigation will work in the child's best interests 
and then, after two years are up, they go through the adoption process. In my 22 years of 
practising law, I was involved in three adoption cases. After that I spent the rest of my time in 
practice trying to convince people not to do it because of the expense and the sheer difficulty 
involved. 
 
The situation that we are considering is rare. The number of children we are talking about is not 
great, but it is an expensive and traumatic process. The Hon. Matthew Mason-Cox is making a 
genuine attempt but, having moved away from saying it is horrible to talk about same-sex couples 
adoptions, we are now shuffling deck chairs on the Titanic in an attempt to fit in everyone's 
concerns. That is bizarre. We have not addressed the case that the Hon. Penny Sharpe raised 
involving the biological grandmother. Are we going to try to introduce amendments to cover that 
issue? The Hon. Matthew Mason-Cox's attempt may be genuine but we have one fundamental 
alternative: declare the bill to be adequate and leave it to the courts to make a decision whether it 
is in the best interests of the child. That is preferable to mildly confused legislators cobbling 
together amendments in an attempt to shore up the numbers. 
 
I am troubled by the amendment—I make it plain to the Hon. Matthew Mason-Cox that it is not 
because of his motives, which are fundamentally genuine—because unfortunately it does not fix 



the problem. It is a difficult problem. Dealing with children in these circumstances is extraordinarily 
difficult, and I think the bill is the most appropriate way to proceed, as both the Hon. Penny Sharpe 
and the Attorney General have said. Therefore, I will oppose the amendment, but do so reluctantly. 
 
Dr JOHN KAYE [5.07 p.m.]: I must clarify one point. Some members may have interpreted my 
comments as meaning that I believe care relationships are unstable. That is not what I meant. I 
meant that the legal situation is unstable. To force children to march through the legal minefield 
that I outlined would be inappropriate and not in the best interests of those children. 
 
The Hon. DUNCAN GAY (Deputy Leader of the Opposition) [5.08 p.m.]: I suggested the change in 
response to the Hon. Trevor Khan's comments. I was persuaded by the amendment but then 
alerted to a problem with it. I made the suggestion to satisfy my conscience in voting for the 
amendment, not to get the numbers. I suspect we do not have the numbers—regardless of 
whether the amendment is changed. But I believe if you see a problem and you can fix it, you 
should do so. 
 
The Hon. MATTHEW MASON-COX [5.09 p.m.]: I seek leave of the Committee to amend my 
amendment in the following terms: 

That the amendment be amended by inserting after the word "birth" in paragraph (b) the words "or 
adoptive" 
 
Leave granted. 

The Hon. MATTHEW MASON-COX [5.09 p.m.]: Accordingly, my amendment now states: 
Page 3, schedule 1. Insert after line 9:  

[2] Section 28 Adoption by couple  

Insert after section 28 (2): 
(2A) Requirements for same sex couples  

The Court must not make an order in favour of a same sex couple unless: 
(a) the couple have been authorised carers (within the meaning of the Children and 
Young Persons (Care and Protection) Act 1998) for the child for a continuous period of 
not less than 2 years immediately before the application for the order, or 
(b) one of them is the birth or adoptive parent of the child and section 30 is complied 
with in relation to the other of them. 

<30> 
Question—That the amendment of the Hon. Matthew Mason-Cox as amended be agreed 
to—put. 
 
The Committee divided. 

Ayes, 16 
Mr Ajaka 
Mr Brown 
Mr Catanzariti 
Mr Clarke 
Ms Ficarra 
Mr Gallacher 

Mr Gay 
Mr Kelly 
Mr Lynn 
Mr Mason-Cox 
Mr Moselmane 
Reverend Dr Moyes 

Reverend Nile 
Mr Obeid 
 
Tellers, 
Mr Colless 
Mr Donnelly 

 
Noes, 20 

Mr Cohen 
Ms Cusack 
Ms Fazio 
Mr Foley 
Miss Gardiner 
Mr Hatzistergos 
Dr Kaye 

Mr Khan 
Ms Parker 
Mrs Pavey 
Mr Primrose 
Mr Robertson 
Ms Robertson 
Mr Roozendaal 

Ms Sharpe 
Mr Veitch 
Mr West 
Ms Westwood 
Tellers, 
Mr Harwin 
Ms Voltz 

Question resolved in the negative. 
 
Amendment of the Hon. Matthew Mason-Cox as amended negatived. 
 
Reverend the Hon. FRED NILE [5.08 p.m.]: I move Christian Democratic Party amendment on 
sheet c2010-071B: 

Page 3, schedule 1. Insert after line 9:  



[2] Section 28 Adoption by couple  

Insert after section 28 (4): 
(4A) Requirements for same sex couples 
The Court must not make an adoption order in favour of a same sex couple unless one of 
them is the birth parent of the child.  

This is a very important amendment. Members debating the Adoption Amendment (Same Sex 
Couples) Bill 2010 (No. 2) have raised a number of issues. In fact, the author of the bill, Ms Clover 
Moore, has often made the point that it deals predominantly with some 1,300 children who already 
have same-sex parents, one of whom in most cases is the birth parent, as my amendment states. 
<31> 
Same-sex adoption has been the focus of this debate, with little discussion of any other same-sex 
parenting. I remind members of the very important statement made by the Australian College of 
Paediatricians: 

The environment in which children are reared is absolutely critical to their development. Given the 
current body of research, the American College of Paediatricians believes it is inappropriate, potentially 
hazardous to children, and dangerously irresponsible to change the age-old prohibition on homosexual 
parenting, whether by adoption, foster care or by reproductive manipulation. This position is rooted in 
the best available science. 

With the current cost of in-vitro fertilisation treatment and the practical legal problems surrounding 
surrogacy, it does not take a genius to realise that same-sex couples who want children and who 
obviously cannot have them themselves will increasingly turn to the foster care adoption route as a 
means of acquiring children and circumventing what Ms Clover Moore calls "the common parental 
desire for children to have a traditional family upbringing". Considering the aforementioned issues 
facing the homosexual and lesbian communities, it is hard to justify exposing children to this kind 
of risk. I believe this amendment limits the scope of the legislation to situations where one parent is 
the birth parent. This is an important amendment and I hope that members will support it. 
 
The Hon. PENNY SHARPE (Parliamentary Secretary) [5.21 p.m.]: I urge members not to support 
Reverend the Hon. Fred Nile's amendment. I will not speak for long on this amendment as we had 
an extensive debate on the last amendment, which canvassed many of the same issues. This 
amendment will significantly narrow the focus of the bill and restrict the case for adoption by same-
sex couples to the basis of one of them being a biological parent. The issues have been well 
canvassed. I urge members not to support the amendment. 
 
Mr IAN COHEN [5.21 p.m.]: I do not support Reverend the Hon. Fred Nile's amendment. 
 
The Hon. GREG DONNELLY [5.22 p.m.]: I will take my lead from the Parliamentary Secretary and 
not prolong the debate by canvassing the issues again in detail. In my earlier speech I spoke about 
the realities of familial relationships these days. I argued strongly for what I believe is the right of a 
child to have a biological heritage that is understood. We are only now starting to comprehend the 
advocacy of young people entering their teenage years. I invite any member interested in the 
general area of the advocacy of children born through assisted reproductive therapies and related 
matters to visit the website of TangledWebs Inc. Over the past year I have got to know Myfanwy 
Walker, a very effective advocate of TangledWebs, from her speaking about her experience of 
being born by means of the donation of anonymous semen in Victoria. This goes to the heart of a 
person's humanity—it touches the very core. With respect to the claim by same-sex couples—and 
I think it is a claim—it is eminently reasonable to support the proposition that at least one of the 
partners should be biologically connected to the adopted child. 
 
Question—That the Christian Democratic Party amendment [c2010-071B] be agreed to—put 
and resolved in the negative. 
 
Christian Democratic Party amendment negatived. 
 
Reverend the Hon. FRED NILE [5.25 p.m.]: I move Christian Democratic Party amendment on 
sheet c2010-074A:  

Page 3, schedule 1. Insert after line 9: 

[2] Section 45A 

Insert after section 45: 
 



45A Background information about prospective adoptive parents to be made available 
to birth parents 

(1) If an application to adopt a child is made by a couple, any background information 
relating to the couple that is obtained by the Director-General or principal officer in 
connection with the application is, at the request of the birth parents of the child, to be 
provided to the birth parents before any adoption order may be made in relation to that 
child.  
 
(2) In this section, background information relating to a couple includes information 
about the couple's social and cultural background, religious beliefs, domestic 
relationship and living arrangements, but does not include any information that identifies 
the couple.  

When Ms Clover Moore introduced the bill it was accompanied by a letter from her to all members, 
dated 1 September 2010, which read: 

Dear colleagues, 
 
A number of members have asked for clarification about the wishes of birth parents when they give their 
children up for adoption. 
 
In these very few cases, the wishes of birth parents are taken into consideration. They can ask that their 
child be brought up by a: heterosexual couple; a couple of a particular religion; or a couple with no 
children. In addition, birth parents are offered the opportunity to choose between a number of 
couples assessed as suitable to parent their child. 
 
Experience indicates that birth parents tend to favour married couples who will offer the child a 
traditional family upbringing, which they as a single parent feel unable to provide. 

Ms Moore concludes in her letter: 
My bill would not change this situation. 
 
Regards 
Clover Moore, MP 
Independent Member for Sydney 

My amendment will give legislative authority to Ms Clover Moore's claim. It will do so by ensuring 
that birth parents are able to make an informed decision, made possible by providing birth parents 
with all the available information pertaining to prospective adopting couples regarding religious 
beliefs, social and cultural background, and domestic and living arrangements. My amendment is 
important. It is in line with the position of Ms Clover Moore, who introduced the bill in the other 
place, and I hope that members will support it.  
 
The Hon. PENNY SHARPE (Parliamentary Secretary) [5.28 p.m.]: I ask members not to support 
the amendment because it is not required. I will provide information about its application and how it 
operates so that people can understand that the concerns of Reverend the Hon. Fred Nile are 
absolutely at the heart of what currently exists in practice. 
<32> 
The Adoption Regulation 2003 sets out the criteria for assessing the suitability of a person to 
adopt. These criteria look at issues such as skills and life experiences, financial circumstances, 
health, capacity to support maintenance of cultural identity and religious faith, stability of character, 
stability and quality of family relationships, and capacity to facilitate contact and exchange of 
information with the child's birth parents and family. 
 
Prospective adoptive applicants are provided with preliminary information about adoption. 
Applicants may then order an adoption information package and submit an expression of interest if 
they consider they are eligible to adopt. Applicants attend a preparation seminar. In the local 
adoption program, attendance at the seminar is by invitation, depending on the needs of the 
program. Following the preparation seminar, applicants may launch a formal application to adopt. 
Applicants undergo an adoption assessment, which includes health, police and referee checks, as 
well as interviews with a contracted adoption assessor. An approval decision is made by 
Community Services. As I said, it is a rigorous process, as we have heard in the debate, and it will 
remain so. 
 
The requests and views of the child's birth parents are taken into account when a decision is being 
made about who will have long-term care of the child. That is absolutely at the heart of the 
legislation. Again, I do not intend to canvass the entire debate, except to say that the decision of 



the birth parents is a fundamental one; necessarily, it is always made in the best interests of their 
child. I therefore believe this amendment is unnecessary, and I ask members to oppose it. 
 
The Hon. GREG DONNELLY [5.31 p.m.]: I support the amendment. If endorsed, the amendment 
would enhance and improve transparency regarding the whole adoption process. I want to reflect 
on a matter, the details of which I am happy to have corrected by the department if what I say is 
incorrect. In doing so, I do not wish to in any way cast aspersions on same-sex couples fostering 
children, or on people's views about that one way or the other. It was in about 2006 that I first 
became aware that the Department of Community Services was providing same-sex couples with 
fostering arrangements. I read about the matter—regrettably, I was not able to source the article 
before this debate commenced—in an article in the Sunday Telegraph. The article referred to 
comments made by the then Minister for Community Services, Reba Meagher, about same-sex 
fostering. The article—which appeared some time ago now and members can look for it if they 
wish—reported the Minister as saying that same-sex couples in New South Wales were fostering 
children and that therefore perhaps the time was ripe to look at the issue of same-sex adoption in 
New South Wales. 
 
At that time I was totally surprised to find that same-sex couples in New South Wales were 
fostering children. That led me to speak to officers within the Department of Community Services, 
so I could find out upon what basis we had the situation in New South Wales where same-sex 
couples were fostering and whether it was a legal position. I did not know whether it was legal or 
illegal, and I was looking to inform myself about it. At that time the officers of the Department of 
Community Services informed me that under departmental policy we had created the ability for 
same-sex couples in New South Wales to foster children. I believe that is significant in this debate, 
and I will explain why. 
 
During this debate it has been argued that because children are being fostered by homosexual 
couples in New South Wales—not just in the instance of emergency fostering, which might be for a 
very short term, such as 24 hours on the weekend, but over the long term—that consolidates a 
relationship between the same-sex couple and the child, particularly in regard to the child and the 
non-biological parent, which in the main is a woman. It has been argued that because such a 
situation exists in New South Wales, it validates the argument that simply a tweaking is required to 
convert a fostering arrangement to an adoption arrangement. Members of this House know full 
well that there is a major difference between a fostering arrangement and an adoption 
arrangement. It is extraordinary that we find ourselves in a situation—I appreciate that it is the 
reality—whereby what is in effect an internal policy of the Department of Community Services 
without any reference back to the Parliament, which ultimately makes the laws, and indeed the 
Minister, who makes the regulations, was given any capacity to determine whether, as a matter of 
basic principle, it is a reasonable proposition that that should be the case in New South Wales. 
 
I have not been able to pinpoint at what time in the State of New South Wales same-sex couples 
were given the green light by the Department of Community Services. However, from time to time I 
find myself—and I am sure other members of this House find themselves in the same situation—
browsing through the Sydney Star Observer, which is the major homosexual newspaper in this 
State. 
 
Mr Ian Cohen: Is that a point against you? 
 
The Hon. GREG DONNELLY: Maybe that is go my hit rate up on the computer, but I have not 
received the phone call yet. I have not checked the count, but perhaps I should. The point I make 
is that certainly in that journal of record for the same-sex community in New South Wales there are 
advertisements, on an extremely regular basis, seeking same-sex couples to foster in New South 
Wales. I simply say that is the reality. Anyone can browse through the Sydney Star Observer and 
find those advertisements; that has been the case for a few years. However, surely a fundamental 
change in the way in which children in this State who do not have the capacity to live at home 
safely and in a caring and loving relationship with their mother and father, are, for whatever 
reason, removed from that environment and then ultimately put in a situation—I say "put in a 
situation" not in a insulting way, as some people might want to infer— 
 
The Hon. Trevor Khan: We are in agreement.  
 
The Hon. GREG DONNELLY: Okay. I am simply saying that that key plank of the argument, 
which is being advanced to pass this law today, is something that we should be well aware of, 
something that has happened almost by default. For that reason I believe it is eminently fair to 
support a provision that will provide a greater degree of transparency regarding the arrangements 



upon which adoption will be considered in the State of New South Wales. I think it is nothing more 
than that. 
 
Reverend the Hon. FRED NILE [5.39 p.m.]: I have just been given advice that the inclusion of the 
word "any" in the first line of subsection (1) of proposed section 45A of my amendment would 
create an administrative problem for the department in raising the issue if the department misses 
"any" information. I am happy to seek leave of the House to remove the word "any" from that 
provision. The rest of the amendment would remain as is. The amendment would then be quite 
specific from the department's point of view as to what information should be made available to the 
birth parents of the child, at the request of the birth parents. 
<33> 
The Hon. PENNY SHARPE (Parliamentary Secretary) [5.39 p.m.]: I have sought the advice of the 
department in relation to this amendment. The department considers that with the removal of the 
word "any" the amendment basically reflects current practice. The department does not consider 
that it has any unintended consequences. As a result, I will support the amendment. 
 
The Hon. JOHN HATZISTERGOS (Attorney General, Minister for Citizenship, Minister for 
Regulatory Reform, and Vice-President of the Executive Council) [5.39 p.m.]: I also support the 
amendment and I commend Reverend the Hon. Fred Nile for moving it. Although it may reflect 
existing practice, it is important to ensure that any views that may be expressed by the biological 
parent or parents are as well informed as possible in relation to any proposed adoption. Giving 
them a statutory right to this information adds an additional safeguard to the process. 
 
Reverend the Hon. FRED NILE [5.40 p.m.]: I seek the leave of the Committee to remove the word 
"any" where it first appears in proposed subsection (1) of my amendment. 
 
Leave granted. 

Reverend the Hon. FRED NILE [5.40 p.m.]: Consequently, my amendment now reads: 
 
Page 3, schedule 1. Insert after line 9:  

 
[2] Section 45A  

 
Insert after section 45: 
 
45A Background information about prospective adoptive parents to be made available 
to birth parents  

 
(1) If an application to adopt a child is made by a couple, background information 
relating to the couple that is obtained by the Director-General or principal officer in 
connection with the application is, at the request of the birth parents of the child, to be 
provided to the birth parents before any adoption order may be made in relation to that 
child.  
 
(2) In this section, background information relating to a couple includes information 
about the couple's social and cultural background, religious beliefs, domestic 
relationship and living arrangements, but does not include any information that identifies 
the couple.  

 
Question—That Christian Democratic Party amendment as amended be agreed to—put and 
resolved in the affirmative. 
 
Christian Democratic Party amendment as amended agreed to. 
 
Schedule 1 as amended agreed to. 
 
The Hon. JOHN HATZISTERGOS (Attorney General, Minister for Citizenship, Minister for 
Regulatory Reform, and Vice-President of the Executive Council) [5.41 p.m.], by leave: I move 
amendments Nos 1 and 2 in globo: 

No. 1 Page 5, schedule 2.1, line 6. Omit "Nothing in this Act affects any policy or practice of an 
organisation or person providing adoption services". Insert instead "Nothing in Part 3A or 4C affects any 
policy or practice of a faith-based organisation concerning the provision of adoption services". 



 
No. 2 Page 5, schedule 2.1. Insert after line15:  

 
(3) In this section, faith-based organisation means an organisation that is established or 
controlled by a religious organisation and that is accredited under the Adoption Act 2000 to 
provide adoption services. 

 
I have canvassed at some length the concerns I had in relation to this proposed legislation as it 
was amended in the Legislative Assembly. I want to make it clear that my support for this bill in the 
third reading is contingent on this amendment being carried. The proposal that was carried by the 
Legislative Assembly effectively allows any adoption service provider, whether faith-based or 
secular, including the non-religious provider Barnardos and the Department of Community 
Services, to discriminate in the provision of adoption services, irrespective of whether it is in the 
best interests of the child. Moreover, the way it is currently structured, the bill would sanction any 
practice relating to adoption services. That could include, for example, any discriminatory conduct 
in relation to the employment of staff. The effect of the changes would be that the potential pool of 
adoptive parents would be diminished and, to that extent, the best interests of the child would not 
be advanced. 
 
The Act already makes it perfectly plain that the best interests of the child are the paramount 
consideration in any decision. To the extent that the adoption of any of those principles conflicts 
with provisions in the Anti-Discrimination Act, it is the best interests of the child that prevail. That is 
clear in the legislation. It is unnecessary to have such a broad-based exemption, which seeks to 
carve out the Anti-Discrimination Act in ways that I believe would effectively enable any agency 
that is providing adoption services to have broad-based policies to discriminate against persons on 
the basis of age, race, ethno-religious grounds, caring responsibilities and so on. 
 
The Anti-Discrimination Act was a key achievement of the Labor Government in 1977. It was 
enacted as a piece of important social reform to protect the most vulnerable sections of our 
community. Exemptions from that legislation should be granted only in circumstances where there 
is sound reason. There is no reason to grant exemptions for agencies such as the Department of 
Community Services or Barnardos, the other non-faith based provider. The only exemption that is 
necessary to support religious freedom is in relation to faith-based services and strictly in relation 
to the task of adoption as opposed to broader issues. For those reasons, I am unable to support 
the amendment that was carried in the Legislative Assembly, which seeks to carve out a slab of 
important reform. I believe the reasons for doing so have not been substantiated. I commend the 
amendments to the Committee. 
 
The Hon. IAN COHEN [5.45 p.m.]: On behalf of the Greens, I support these amendments. In my 
speech in the second reading debate I noted concerns about the amendment moved by the Hon. 
Frank Sartor in the Legislative Assembly. Proposed section 59A allows that policies and practices 
of an adoption service or anything done to give effect to such policies and practices are exempt 
from the Anti-Discrimination Act. In speaking to this amendment the Hon. Frank Sartor stated: 

The amendment seeks to ensure more regard for the diverse values in our community by, first, 
providing more flexibility for adoption service providers and, secondly, allowing the views of biological 
parents to receive greater weight. 

 
The Minister was trying to establish a situation whereby biological parents could express wishes or 
preferences for their child not to be placed with a same-sex couple. Unfortunately, the amendment 
has gone well beyond the realm of this intention. The principal problem with the amendment is that 
it creates an ability for adoption agencies to put in place, whether mandated by a Minister or of 
their own accord, policies that prevent people with a disability, people of a particular age or marital 
status, carers or same-sex couples from applying for adoption. All the groups that are provided 
protection by the Anti-Discrimination Act will no longer have protection in the formulation and 
application of adoption policies by adoption agencies. Even before an adoption agency begins to 
consider the section 8 principles of the Adoption Act, adoption agencies may put in place policies 
that preclude people with a disability, same-sex couples, carers and people of a particular age or 
marital status from applying for adoption. Even before the best interests of the child are 
considered, certain people in our society could be excluded from adopting. We are removing one 
form of discrimination and potentially replacing it with another. 
 
A secondary potentially unintended outcome of the amendment is that adoption agencies, 



including the Department of Community Services, may require broad exemption from the Anti-
Discrimination Act in relation to policy documents and practices relevant to the Adoption Act and 
adoption services. For example, policies and practices relevant to the recruitment of staff to work 
for the adoption services would not be affected by the Anti-Discrimination Act. This would mean 
that recruitment practices of the Department of Community Services in relation to its adoption 
services could theoretically contravene protections against discrimination contained in the Anti-
Discrimination Act. While this is not the intent of the amendment moved by the Hon. Frank Sartor, 
it could be a potential outcome. 
 
The amendments moved by the Attorney General seek to reduce the scope of the Hon. Frank 
Sartor's amendment. The Attorney General's amendment restricts the switching off of the Anti-
Discrimination Act to policies or practices implemented by faith-based adoption services in relation 
to homosexual and transgender persons using the terminology of that Act. In other words, faith-
based organisations accredited under the Adoption Act will be able to refuse to offer same-sex 
couples and transgender individuals adoption services and breach the Anti-Discrimination Act 
without affected individuals having any legal recourse. We need to consider some very tough 
questions about whether agencies should be accredited to provide adoption services if they cannot 
put the best interests of the child ahead of their personal moral beliefs. Article 3 of the United 
Nations Convention on the Rights of the Child states:  

In all actions concerning children, whether undertaken by public or private social welfare institutions, 
courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a 
primary consideration. 

 
The Greens are uneasy with the exemption of faith-based organisations from the Anti-
Discrimination Act. We accept that the Hon. Clover Moore has consulted and negotiated with faith-
based adoption agencies in order to secure passage of the bill through the Legislative Assembly. 
<34> 
When we compare the amendment moved by the Hon. Frank Sartor with those proposed by the 
Hon. John Hatzistergos, we see in the amendments of the Hon. John Hatzistergos a vast 
improvement on the potential Pandora's box of discrimination that could be unleashed by the 
amendment of the Hon. Frank Sartor. In relation to the Hon. Frank Sartor's concern about the 
wishes of the biological parents, I believe there is already sufficient scope under section 8 (2) (e) of 
the Adoption Act for adoption agencies to take account of the wishes of biological parents. I thank 
the Hon. John Hatzistergos for providing a briefing on these amendments and I thank his staff for 
answering our questions about them. The Greens certainly support the amendments of the Hon. 
John Hatzistergos. 
 
The Hon. ROBERT BROWN [5.49 p.m.]: The Shooters and Fishers Party supports the 
amendments moved by the Hon. John Hatzistergos. The moving of the amendments by the Hon. 
John Hatzistergos supports an assertion I made earlier in Committee that rushed legislation can 
lead us into traps—even moves by governments with last resources. 
 
Reverend the Hon. FRED NILE [5.50 p.m.]: I have one question for the Hon. John Hatzistergos. 
The Hon. Frank Sartor's amendment, which was adopted by the other place—and adopted 
unanimously I believe—refers to "any policy or practice of an organisation or person providing 
adoption services". Amendment No. 1 of the Hon. John Hatzistergos focuses on the terminology of 
a faith-based organisation. His amendment No. 2 again refers to a faith-based organisation. I am 
not sure whether it is deliberate or not but the amendment has omitted the words "or person". The 
original amendment, now part of the bill, referred to "organisation or person" and the amendment 
of the Hon. John Hatzistergos removes the reference to "or person". Is that deliberate or 
accidental? I foreshadow that I will move an amendment to put the words "or person" back into the 
bill. The reference to a person has been eliminated but there could be a person involved in the 
adoption procedures who technically is not an organisation but who wishes to follow policies and 
practices relating to his or her faith while working in a religious organisation. 
 
The Hon. JOHN HATZISTERGOS (Attorney General, Minister for Citizenship, Minister for 
Regulatory Reform, and Vice-President of the Executive Council) [5.52 p.m.]: The bodies that are 
accredited to provide adoption services are organisations not persons. This is the problem with the 
amendment that was passed in the lower House: it extends the provisions to the practices or 
procedures of basically any organisation or person. It is so broad that it could cover any employee 
within any of those agencies if they have got particular practices or policies that are implemented. I 
know Reverend the Hon. Fred Nile is going to move an amendment with which he will seek to, 
effectively, provide an exemption for persons on the basis of religion, but we cannot have a 
situation in which persons working for particular agencies are allowed to, effectively, bypass the 



provisions that have been passed by this Parliament on the basis of their own individual spiritual 
beliefs. 
 
We acknowledge the situation in relation to faith-based agencies—Anglicare and CatholicCare are 
the two specific ones that provide adoption services, and, indeed, any other faith-based agency 
that may subsequently be accredited to provide those services—that they have particular views in 
relation to homosexuality and transgender individuals that may lead them to be unable to provide 
their services if they were forced, effectively, to provide such services to particular groups. 
Therefore, in order to be able to accommodate their circumstances we provided an exemption for 
those particular groups. The amendment that was passed in the lower House would extend the 
exemption not only to the faith-based agencies but to the secular agencies, including the 
department, and any person in relation to policies and procedures, and then, as I said previously, 
that would be on grounds that have nothing to do with religious conviction. 
 
CatholicCare and Anglicare have never argued that they should be able to discriminate against 
people on the basis of age, marital status, care and responsibility or on any other grounds that are 
specified in the Anti-Discrimination Act. The only thing that they want to be able to do is exercise 
their religious liberties—and we are sensitive to that—and, at the same time, be able to discharge 
the responsibilities that the Adoption Act places upon them as an accredited provider. That means 
making a decision in the best interests of the child. And to the extent that making that decision 
involves conflicts with the Anti-Discrimination Act, they are protected by section 54 of the Anti-
Discrimination Act, which makes it quite clear that, to the extent that a person is carrying out a duty 
under another statue, the Anti-Discrimination Act does not apply. 
 
Reverend the Hon. FRED NILE [5.56 p.m.]: Just to clarify that point. What the Hon. John 
Hatzistergos is saying is that if an employee of a faith-based organisation made a decision, that 
person could not be targeted by someone as having breached the provisions of the Anti-
Discrimination Act, as distinct from making a complaint against the organisation. Is the Hon. John 
Hatzistergos saying that the employees are all protected by his proposed amendment? 
 
The Hon. JOHN HATZISTERGOS (Attorney General, Minister for Citizenship, Minister for 
Regulatory Reform, and Vice-President of the Executive Council) [5.56 p.m.]: We do not accredit 
individuals to provide adoption services, we accredit organisations. They are the bodies that are 
authorised by statute to be able to discharge responsibilities under the Adoption Act. They are the 
ones that need this protection in the case of faith-based agencies, and the Adoption Act provides 
for those agencies and those who are exercising responsibilities on behalf of those agencies to 
make decisions with the interests of the child paramount. To the extent that they make decisions 
that might otherwise conflict with provisions of the Anti-Discrimination Act they are protected. 
 
Reverend the Hon. FRED NILE [5.57 p.m.]: That was the point I wanted the Hon. John 
Hatzistergos to make quite clear—that there is protection for the individuals who work in those 
organisations. Someone could make a complaint against the Catholic or Anglican adoption service 
but they may want to make a complaint against the manager of a department within that particular 
organisation. The Hon. John Hatzistergos has stated that they are protected by his amendment. 
 
Question—That amendments Nos 1 and 2 of the Hon. John Hatzistergos be agreed to—put 
and resolved in the affirmative. 
 
Amendments Nos 1 and 2 of the Hon. John Hatzistergos agreed to. 
<35> 
Reverend the Hon. FRED NILE [6.00 p.m.]: I move the Christian Democratic Party amendment 
on sheet C2010-079: 

Page 5, schedule 2.1. Insert after line 15:  

 
[2] Section 59B  

 
Insert at the end of Part 6: 
 
59B Adoption services—exemption based on person’s religious beliefs  
Nothing in this Act renders unlawful any act or omission by a person in relation to the provision 
of adoption services under the Adoption Act 2000 if the act or omission was done in 
accordance with the person’s religious beliefs. 



 
I am following up the point that I have already made about the need to protect individuals' 
conscientious beliefs. This bill is the subject of a conscience vote because we respect the 
conscience of each member, and we should afford that respect to each individual involved in the 
adoption process. We as legislators are enjoying the freedom to vote according to our conscience 
in respect of this legislation. If passed, this amendment will extend some freedoms to those directly 
involved in the adoption process. Individuals who as a matter of conscience based on religious 
belief find themselves unable to support the measures in this legislation will be protected from 
prosecution under the Anti-Discrimination Act. This is an important amendment and I hope that 
members will support it. It will not undermine the legislation; it simply ensures that we respect the 
right of an employee to act on a conscientious objection and not to be prosecuted.  
 
The Hon. TREVOR KHAN [6.02 p.m.]: I will not support this amendment. It strikes me as being far 
too wide. A member on the backbench made an interjection about the source of this amendment. It 
is interesting that it has been proposed by the mover of another bill that specifically prohibits a 
person from wearing a face covering in accordance with a religious belief. This amendment 
provides a carte blanche exemption for "any act or omission" by a person on religious grounds. We 
cannot contemplate what act or omission will be covered and then described as being in 
accordance with a person's religious beliefs, whatever the religion may be. 
 
Mr IAN COHEN [6.03 p.m.]: This amendment proposes to insert section 59B into the Adoption Act 
to allow people to discriminate against carers, people with a disability and people of a particular 
age or marital status as long as it can be characterised as consistent with some form of nebulous 
religious belief. In a bid to dissolve the demarcation between church and State, Reverend the Hon. 
Fred Nile is proposing to unravel the Anti-Discrimination Act, which protects the rights of some of 
the most vulnerable people in our society. In attempting to codify an individual's religious belief as 
law, he is opening a Pandora's Box of divisive discrimination.  
 
We have a broad spectrum of religious beliefs in our society and giving an individual immunity from 
their actions as long as they accord with their religious beliefs is gravely problematic. There are 
some religious beliefs and practices that our secular political institutions find difficult to accept. 
Some individuals subscribe to religious beliefs that support female circumcision and some religious 
organisations have different approaches to interfamily marriage. I know that Reverend the Hon. 
Fred Nile has strong objections to religious beliefs that support women wearing certain items of 
clothing. His feelings about these women and what they wear in accordance with their religious 
beliefs are so strong that he has introduced a private member's bill banning them from acting in 
accordance with those beliefs.  
 
This amendment would allow people working in adoption agencies to pursue policies that support 
religious beliefs that are not consistent with our human and civil rights framework. It also 
represents a radical departure from focusing on the best interests of the child and puts the 
religious beliefs of an individual working for an adoption agency ahead of those interests. The 
moral consistency of an individual providing adoption services becomes more important than the 
child having a vibrant and secure future. Certainly, the irony of Reverend the Hon. Fred Nile's 
moving such an amendment should not be lost on members of this House as society's 
representatives. The Greens do not support Reverend the Hon. Fred Nile in his attempt to 
dismantle the Anti-Discrimination Act and to subvert the rights of society's most vulnerable 
members. The Committee should reject this amendment in the strongest possible terms. 
 
The Hon. JOHN HATZISTERGOS (Attorney General, Minister for Citizenship, Minister for 
Regulatory Reform, and Vice-President of the Executive Council) [6.05 p.m.]: Much has already 
been said about this amendment, but I will recapitulate. This amendment does not cover only the 
provision of adoption services; it covers anything in relation to the provision of adoption services. A 
human resources manager in the Department of Community Services with responsibility for 
employing staff to make adoption decisions might decide on a whim to discriminate against carers, 
homosexuals, married people and so on because of a religious belief and be exempt from the Anti-
Discrimination Act. That demonstrates the absurdity of this amendment. Faith-based agencies are 
adequately protected by the amendment already passed by the Committee.  
 
Reverend the Hon. FRED NILE [6.06 p.m.]: The scenario cited by the Attorney General could not 
happen because we are discussing only that exemption. Obviously, if anyone in the department 
did something that was not in line with departmental or government policy, he or she would be 
reprimanded. They would not be dealt with under the Anti-Discrimination Act. They would still be 
required to follow instructions as an employee of the department, but they would not be vulnerable 
to action under the Anti-Discrimination Act. In response to Mr Ian Cohen, legislation already 



provides for people to express conscientious objection in this State and the Commonwealth. It is 
not unusual or extreme; it is already embodied in legislation. 
 
Question—That the Christian Democratic Party amendment on sheet 2010-079 be agreed 
to—put and resolved in the negative. 
 
Christian Democratic Party amendment negatived. 
 
Schedule 2, as amended, agreed to. 
 
Title agreed to.  
 
Bill reported from Committee with amendments. 

Adoption of Report 
 
Motion by the Hon. Penny Sharpe agreed to: 

That the report be adopted. 

 
Report adopted. 

Third Reading 
 
The Hon. PENNY SHARPE (Parliamentary Secretary) [6.09 p.m.]: I move: 

That this bill be now read a third time. 

<36> 
Question put. 
 
The Committee divided. 

Ayes, 22 
Mr Ajaka 
Mr Cohen 
Ms Cusack 
Mr Foley 
Miss Gardiner 
Ms Griffin 
Mr Hatzistergos 
Dr Kaye 

Mr Khan 
Ms Parker 
Mrs Pavey 
Mr Pearce 
Mr Primrose 
Mr Robertson 
Ms Robertson 
Mr Roozendaal 

Ms Sharpe 
Mr Veitch 
Mr West 
Ms Westwood 
 
Tellers, 
Mr Harwin 
Ms Voltz 

Noes, 15 
Mr Brown 
Mr Catanzariti 
Mr Clarke 
Ms Ficarra 
Mr Gallacher 
Mr Gay 

Mr Kelly 
Mr Lynn 
Mr Mason-Cox 
Mr Moselmane 
Reverend Dr Moyes 
Reverend Nile 

Mr Obeid 
 
 
Tellers, 
Mr Colless 
Mr Donnelly 

Question resolved in the affirmative. 
 
Motion agreed to. 
 
Bill read a third time and returned to the Legislative Assembly with a message requesting 
its concurrence in the amendments. 

 


