VIRTUAL PRACTICE FACT SHEET FOR BARRISTERS

The purpose of this fact sheet is to alert barristers to potential problems that may arise if they provide legal advice through internet based “question and answer” services.  

There are currently various online services that seek to provide the public with quick and reliable expert advice via email and it is expected that the number of such services will continue to grow.  Whilst such virtual practice may be useful and appropriate for other professionals, the NSW Bar Association currently recommends that its members do not provide such services for the reasons outlined below. 

If a barrister provides “legal services”
 to a client via an online service, then the following compliance issues, among others, may arise:

· Written Disclosure Requirements - Rule 80 of the NSW Barristers Rules (Rules)  

· Requires inter alia, written disclosure to direct access clients that the client may need to retain a solicitor, any disadvantage that the barrister believes the client may suffer without a solicitor and an adequate description of the barristers advocacy experience.
· Sole Practitioner Requirements - Rule 81of the Rules  

· Requires a barrister to be a sole practitioner and not to be the employee of any other person.
 

· Duty to Client Requirements – Rules 16, 17, 17A and 17B

· Requires barristers, inter alia, to advance and protect the client’s interests and to assist the client to understand the issues and their rights and obligations.
· Barristers Work – Rule 75
· In summary, this rule prevents a barrister from carrying out solicitor’s work such as serving a process of any court or conducting correspondence on behalf of the client in the barrister’s name. 

· Costs Disclosure – sections 309 and 312 of Legal Professional Act NSW 2004 (Act)

· Full disclosure including how costs are calculated and an estimate of the amount is required    (s 309) unless the costs are not likely to exceed $750 (s 312).
· Trust Monies – section 252 of the Act
· Barristers are not to receive trust monies. 
In summary, the NSW Bar Association recommends against providing legal advice via online services in light of the various potential compliance issues as outlined above.  

� “Legal Services” is defined in section 4 of the Legal Profession Act (NSW) 2004 as “work done, or business transacted, in the ordinary course of legal practice.”


� When working for an online advice service the relationship may be an employer (service)/employee (professional) relationship.  Note also section 54 of the Act.  
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