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The Hon Greg Smith SC MP
Offrce of the Attorney General
Level 3l Governor Macquarie Tower
I Farrer Place
SYDNEY NSW 2OO1

Dear Attorney

Møndatory Sentencing: Murder of police officers

The New South Wales Bar Association strongly opposes the Government's proposed

legislation to require the imposition of a mandatory sentence of natural life in respect of the

murder of a police officer. It does so for a number of reasons.

However, if the Parliament decides to proceed with the proposal to require the imposition of
a mandatory sentence of natural life in respect of the murder of a police officer, consideration

should be given to allowing a sentencing court to impose a non-parole period in respect of
that sentence.

Reasons for opposing the Bill

The reasons why the Association opposes mandatory sentences of natural life in respect of
the murder of a police officer are as follows:

L Mandatory sentencing breaches basic principles ofjustice

In i? v Jurisic (1993) 45 NSWLR 209, Spigelman CJ stated at 22lC:

The preservation of a broad sentencing discretion is central to the ability of the

criminal courts to ensure justice is done in all the extraordinary variety of
circumstances of individual offences and individual offenders.
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The Australian Law Reform Commission, in its Report, Same Crime, Same Time: Sentencing

of Federal Offenders (ALRC: Sydney, 2006), Report No 103, stated at15.2ll:

The principle of individualised justice requires the court to impose a sentence that is
just and appropriate in all the circumstances of the particular case. Courts have

consistently recognised the importance of this sentencing principle. For example, in
Kable v Director of Public Prosecutions, Mahoney ACJ stated that "if justice is not
individual, it is nothing" (Kable v Director of Public Prosecution (1995) 36 NSWLR
374, 394).Individualised justice can be attained only if a judicial officer possesses a

broad sentencing discretion that enables him or her to consider and balance multiple
facts and circumstances when sentencing an offender. This broad discretion is

required because sentencing is ultimately "a synthesis of competing features which
attempts to translate the complexity of the human condition and human behaviour to
the mathematics of units of punishment usually expressed in time or money"
(IØeininger v The Queenl2003l HCA 14; (2003) 212 CLF. 629).

The principle of equality of justice means not only that similar cases should be treated

similarly but that relevant differences should lead to different results. In Hili v The Queen,
Jones v The Queen l20l0l HCA 45, Heydon J observed at 174l:

The circumstances of particular crimes and the "eharacter, antecedents and

conditions" of particular offenders are so various, the combinations in which they can

occur are so numerous, and the relationship between these factors and the purposes

which criminal sentences are to serve can be so impalpable, that the application to
them of discretionary judgment permitting a range of legitimate outcomes is

inevitable.

2. The history of NSW reveals theþlly of mandatory sentencing.

In 1883, NSW introduced mandatory minimum sentences for a number of offences, including
murder. V/ithin months, 'cases swiftly arose where the unreasonableness of sentencing under

the new system became obvious. There \'/as an outcry from the public, reflected in the

newspapers, about injustices occurring in particular cases.' (G D Woods, A History of
Criminal Layt inN^SIl(Federation Press, 2002) at 358). Judicial sentencing discretion was

returned in 1884. '[T]he system of mandatory minimum sentencing had only been in effect
for ayear and three weeks before its unfair consequences compelled its abandonment'
(Woods at36l).

3. Mandatory sentencing will lead to uniust outcomes.

Examples may be given of cases where imposition of a mandatory sentence of (natural) life
imprisonment would be manifestly unjust, notwithstanding that the death of a police officer
has been caused.

A l9-year old, drug addicted offender whose judgment is impaired by drugs uses violence in

an attempt escape arrest, not intending to kill. A man with a significant intellectual disability
panics when confronted with armed police and reacts violently. A woman with no criminal
record agrees to drive a getaway car for her drug addicted boyfriend who is planning an
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armed robbery, aware of the possibility that he might intentionally inflict serious harm but
assured by him that he only wants to scare the victims of the robbery.

Mandatory sentencing does not take into account either the myriad factual circumstances in
which an offence may occur or individual prospects of rehabilitation.

4. The curuent applicable sentencing lm.u is not unduly lenient.

The curent legal position regarding sentencing for the murder of a police officer may be

summarised as follows:

a) Pursuant to s 6l(1) of the Crimes (Sentencing Procedure) Act 1999, a sentencing
court must impose a sentence of imprisonment for life on a person who is convicted
of murder 'if the court is satisfred that the level of culpability in the commission of the
offence is so extreme that the community interest in retribution, punishment,

community protection and deterrence can only be met through the imposition of that
sentence'.

b) Section l9A(1) of the Crimes Act 1900 provides that 'a person who commits the

crime of murder is liable to imprisonment for life', although a sentencing court may
impose a sentence of imprisonment for a specified term (s 2l(l) Crimes (SenÍencing

Procedure) Act 1999).

Pursuant to s l9A(2), a person sentenced to imprisonment for life for the crime of
murder 'is to serve that sentence for the term of the person's natural life' - a life
sentence cannot be divided into a non-parole period and a residual period (the rest of
the offender's life) during which he or she would be eligible for release on parole.

Thus, a life sentence means what it says - a sentence of natural life - subject to the

possibility of the exercise of the prerogative of mercy by the Executive. A significant
number of persons have received that sentence in NSW in the last 10 years.

c) If a sentence of imprisonment for life is not imposed but rather a determinate period
of imprisonment, the sentencing court must, pursuant to s 2l{(2)(a) Crimes
(Sentencing Procedure) Act 1999, take into account as an aggravating factor in
determining the appropriate sentence that 'the victim was a police offtcer'.

d) Where a determinate period of imprisonment is imposed, the sentencing court must,
pursuant to s 44(1) of the Crimes (Sentencing Procedure) Act 1999, impose a non-
parole period for the sentence (that is, the minimum period for which the offender
must be kept in detention in relation to the offence).

e) Pursuant to the 'standard non-parole period' provisions in the Crimes (Sentencing

Procedure) Act 1999, the sentencing court must set a non-parole period of 25 years

unless the requirements imposed in s 548 of that Act for imposing a different non-

parole period are satisfied.
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It cannot be said that the current legal position in respect of sentencing for the murder of a
police offrcer is too lenient.

5. A sentence of natural life imprisonment should be reservedfor the very worst offenders

A sentence of natural life imprisonment is comparable to the death penalty. In R v Harris

[2000] NSWCCA 469 (20 December 2000), the then Chief Judge at Common Law, Wood CJ

at CL (with whom Giles JA and James J were in agreement), observed atllz4l- [30] that
the concerns which exist, in relation to the imposition of indeterminate life sentences, without
any option of release on licence or parole, are well known:

Such a sentence can be crushing, particularly for a young offender, whose life
expectancy, on current tables, may well exceed the fifty-odd years that would apply in
the case of the present respondent. ... They were noted in Garþrth NSWCCA 23 May
1994,where the Court said:

"But first we should emphasise that we do not intend to diminish the terrible
significance of a sentence of life imprisonment. Nor did Newman J. His Honour
quoted the following passage from the judgment of Hunt CJ at CL in R v Petroff
(unreported, 12 November 1991): 'The indeterminate nature of a life sentence has

long been the subject of criticism by penologists and others concerned with the prison
system and the punishment of offenders generally. Such a sentence deprives a

prisoner of any fixed goal to aim for, it robs him of any incentive and it is personally
destructive of his morale. The life sentence imposes intolerable burdens upon most
prisoners because of their incarceration for an indeterminate period, and the result of
that imposition has been an increased diffrculty in their management by the prison
authorities'".

Indeed, Hunt CJ at CL went on to say in Petroffthat the 'slower and more painful death by
locking away the murderer and throwing away the key' may be more severe than a sentence

ofdeath.

6. There will be no incremental deteruent ffict.

Many offenders do not even think about the possible consequences of their actions at the time
they commit a crime. It is unpremeditated and spontaneous. Many of those offenders who do

think about possible consequences proceed on the assumption that they will not be caught.

Those who do think logically about the possibility of arrest, conviction and sentence are most
unlikely to be deterred if the current very serious penalties (including a standard minimum
period of imprisonment of 25 years) would not deter them.

7. There may be a reduced detewent fficL

An offender who has murdered one police offtcer would have no logical reason to avoid

killing other police officers in order to escape apprehension, since the penalty will be the

same.
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8. There will be no reason to plead guilty.

The proposed legislation would have the effect that the same penalty, life imprisonment, must
be imposed regardless of whether the offender has pleaded guilty. This will inevitably mean
that anyone charged with murder of a police offìcer will enter aplea of not guilty and proceed

to trial. Quite apart from the cost and delay involved, this may cause unnecessary further
distress for the friends and family of the victim.

9. There will be fewer convictions þr murder and more convictions for manslaughter.

Prosecutors may consider that the mitigating circumstances of a particular case are such that
a sentence of natural life would be unjust, increasing pressure to accept aplea of guilty to the
alternative of manslaughter (notwithstanding that a prosecution for murder had reasonable
prospects of resulting in a conviction). Jurors, aware of the applicable mandatory sentence,

might consider that the mitigating circumstances of a particular case are such that a sentence

of natural life would be unjust, leading to a verdict of not guilty of murder but guilty of
manslaughter (notwithstanding satisfaction that the elements of murder had been proved).
The experience with mandatory sentencing shows that juries are less likely to convict because

of the mandatory sentencing rule.

10. No other Australian jurisdiction imposes a mandatory sentence of natural life.

There are two Australian jurisdictions, Queensland and the Northern Territory, that make a

sentence of life imprisonment mandatory for murder. However, neither jurisdiction requires
that such a sentence will preclude the possibility of release on parole.

Section 181of the Queensland Penalties & Sentences Act applies 'to a prisoner who is serving
a term of imprisonment for life' and provides that 'the prisoner's parole eligibility date is the
day after the day on which the prisoner has served 15 years' (or 20 years where the offender
has committed more than one murder). Section 534 of the Northern Territory Sentencing Act
provides that 'where a court (the sentencing court) sentences an offender to be imprisoned for
life for the crime of murder, the court must fix under section 53(1) ... a non-parole period of
25 yearc' where 'the victim's occupation was police officer . . .'.

I l. There is no justfficationfor singling out police fficer victims.

As noted above, a sentencing court must, pursuant to s 2l&(2)(a) Crimes (Sentencing

Procedure) Act 1999, take into account as an aggravating factor in determining the

appropriate sentence that'the victim was a police officer, emergency services worker,
correctional officer, judicial officer, council law enforcement offtcer, health worker, teacher,

community worker, or other public official, exercising public or community functions and the

offence arose because of the victim's occupation or voluntary work'.

There is no justif,rcation for singling out police officer victims for the purposes of imposing a

mandatory sentence for murder. Doing so will lead to calls to remove judicial sentencing

discretion in respect of other victims and other crimes.
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A n Alter native P rop o s al

If the Parliament decides to proceed with the proposalto require the imposition of a
mandatory sentence of natural life in respect of the murder of a police officer, consideration

should be given to allowing a sentencing court to impose a non-parole period in respect of
that sentence.

As noted above, s 194(2) of the Crimes Act 1900, which provides that a person sentenced to

imprisonment for life for the crime of murder 'is to serve that sentence for the term of the

person's natural life' has been held to preclude the imposition of a non-parole period, since

the sentence is understood to remove the possibility of release on parole.

In R v Harris [2000] NSWCCA 469 (20 December 2000), the then Chief Judge at Common
Law, Wood CJ at CL (with whom Giles JA and James J were in agreement), after noting

serious concerns with respect to a sentence of natural life, called for a review of this
prohibition at [131]:

The concern that exists in this regard, particularly for those persons who may face

potential life sentences in their twenties or early thirties, with the problems of
institutionalisation, and the risk of the establishment of a significant population of
geriatric prisoners, are such that this area of sentencing, in my view, warrants

reconsideration.

It is very diffrcult to justif,i a sentence that precludes the possibility of release on parole, even

after serving twenty or more years in prison. A sentence of natural life is not justified by

legitimate concerns about 'dangerousness'. Wood CJ at CL stated in Haruis at1126] - [130]:

... It may be that after a lengthy period of imprisonment, counselling and simple

maturing, that an offender sentenced to life ceases to be dangerous. Lengthy

experience with the life sentence redetermination procedure has graphically

demonstrated that to be the case, and has seen a controlled and safe return to society

of offenders once considered hopelessly violent and dangerous. .... [T]he later release

of the prisoner can be decided by the Parole Board, which is in a position to act in the

light of its accumulated experience and current information concerning the prisoner's

mental state and progress towards rehabilitation. Moreover, it is to have regard to the

principle that the public interest is of primary importance.

As Wood CJ at CL noted, the possibility of release on parole after the expiry of a nominated

non-parole period does not mean automatic release into the community. Only eligibility for
parole is accorded. Ifthe parole board considers, for appropriate reasons (such as perceived

dangerousness) that the prisoner should not be released, then he or she will not be released.

But it is obviously preferable to make a judgment regarding dangerousness and rehabilitation

at the expiry of a substantial period of imprisonment rather than attempt, in the emotional

circumstances at the time of sentencing, to make predictions of what will take place decades

in the future.

6



If a sentence of life imprisonment serves an important symbolic and public interest, that
interest will not be signifrcantly diluted if the possibility of conditional release at the

discretion of a parole board after a very long non-parole period is retained.

Accordingly, it is proposed that s 194 of the Crimes Act 1900 be amended as follows:

Nothing in this section affects the operation of Part 4 of the Crimes (Sentencing

Procedure) Act 1999 (which authorises the setting of a non-parole period for a

sentence of imprisonment).

Alternatively, the provision introducing a mandatory sentence of natural life in respect of the

murder of a police officer should be amended in similar terms.

Y

Bernard Coles QC
President
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