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WORK HEALTH AND SAFETY LEGISLATION AMENDMENT BILL 2011 
Second Reading 

 
Debate resumed from 20 October 2011. 
 
The Hon. ADAM SEARLE (Deputy Leader of the Opposition) [3.24 p.m.]: I lead for the Opposition in 
debate on the Work Health and Safety Legislation Amendment Bill 2011. The Labor Party has a proud 
record of defending and improving workers' rights, conditions and workplace safety in New South Wales. It 
is something about which we on this side of the House are very proud. The Occupational Health and Safety 
Act 1983—which was landmark legislation of its era—has been followed by other jurisdictions around 
Australia. Following a review conducted by Professor Ron McCallum and after consultation with unions and 
industry stakeholders, the former New South Wales Government enacted the Occupational Health and 
Safety Act 2000 which significantly modernised and updated the law in an efficient and technically 
competent fashion while not diluting any of the stringent high standards of workplace health and safety that 
people in New South Wales had come to expect. 
 
The Labor Opposition is determined to maintain the rights of workers in the workplace and to make sure, 
despite pressures from other places, that these core conditions are not watered down. This is why we did 
not accept elements of the national harmonisation and we resisted aspects of the Government's original 
Work Health and Safety Bill which was passed earlier this year. For example, there was the issue of 
reversal of the onus of proof, whether or not registered industrial organisations, with the prosecutor 
WorkCover, would have the right to prosecute for offences and also the jurisdiction of the court that would 
have carriage of these important areas of workplace safety. 
 
In a somewhat unusual crossfire of amendments we have ended up with an unusual situation with the new 
categories that category one matters, the most serious, will go to the Supreme Court of New South Wales 
on indictment. Category two matters, the next most serious, will, as the Government intended, go to the 
District Court of New South Wales. I note in this respect that the relevant Minister, together with the 
Attorney General, has made an announcement about how that transition will work. As I understand this 
legislation, there is regulation-making power to permit the effecting of that transition. However, somewhat 
counter-intuitively, not to say bizarrely, category three offences, said to be the least serious in the pantheon 
of offences, will remain with the New South Wales Industrial Court. The Industrial Court, being a superior 
court of record, is more senior to the District Court so we have this unusual situation. I will return to some of 
the potential difficulties with the way in which the legislation is currently constructed and, although it is not a 
matter raised by this bill, I will touch on it towards the end of my contribution. Those are the elements that 
the Opposition resisted and that it continues to say are not good public policy. 
 
Mr David Shoebridge: I am disappointed because you supported the amendment. 
 
The Hon. ADAM SEARLE: I said it was a somewhat bizarre exchange of amendments that led to that 
outcome. Originally the Opposition intended for all the occupational health and safety prosecutions to 
remain with the Industrial Court. The latest data available while the previous Government was in office 
show that in 2009-10 WorkCover had its lowest rates of workplace injury since the current scheme 
commenced in 1987. In the year ending June 2009, 9,300 fewer work-related injuries were reported in New 
South Wales than in the previous year. This represents a continued downward trend in New South Wales 
resulting from the strong policies implemented over the previous 15 years. The amount of workplace 
deaths in New South Wales fell by 3.4 per 100,000 workers. In 1995 there were eight workplace deaths per 
100,000 workers. By 2009 this number had fallen to 4.6 per 100,000, which is not satisfactory but it is a 
definite improvement. 
 
The figures from Safe Work Australia show that New South Wales had fewer fatalities than Victoria and 
Queensland. Between July 2009 and May 2010 there were a total of 19 workplace fatalities reported in 
New South Wales compared with 24 in Victoria and 23 in Queensland. New South Wales has made 
progress also in reducing the number of serious injuries as well as fatalities in the workplace. Between 
2004-05 and 2008-09 New South Wales had a 25 per cent improvement in the number of serious 
workplace compensated injuries in musculoskeletal claims. The number of claims per thousand employees 
had fallen from 17.1 per 1,000 in 2004-05 to 12.8 per 1,000 in 2007-08. They are positive results that 
demonstrate that stakeholders consider the previous approach by WorkCover and the services were fair, 



consistent and relevant in helping to build their capacity to safely manage their workplace, or at least to 
make significant improvements in that regard. 
 
Labor will continue to be a constructive and effective Opposition working with other elements of the 
Chamber to try to improve legislation wherever possible. In this regard I foreshadow that Labor has a 
number of amendments that hopefully have been circulated that I will touch on a little later. There is nothing 
more important than ensuring that those who go to work in the morning, or whenever their work day 
commences, come home safely at the end of each day. That is what safe workplaces should be all about. 
Under some of the changes secured in May, I think it was, unions have maintained the right to prosecute 
employers where workplace safety laws have been breached—at least for a temporary period. This is an 
example of some elements of this Chamber, including the Opposition, continuing to fight for the highest 
standards of workplace safety. 
 
There have been complaints by employer interests in New South Wales that the standards in this State 
have been perhaps too high, and much of that criticism has, of course, been directed, I think not entirely 
fairly, at the particular court that has had the jurisdiction and the responsibility for having carriage of these 
important laws. It may well be that that is what has motivated the transfer of jurisdiction from the Industrial 
Court to the mainstream courts, in the hope perhaps that those courts will be less stringent in enforcing the 
highest standards of workplace health and safety. 
 
I have mentioned the union right to prosecute, which will, of course, be lost in the new regime. These 
provisions saw armed bank robberies reduce in this State from 180 per year in 1998 to 34 in 2007 after the 
Finance Sector Union ran a number of prosecutions on behalf of bank tellers which led to significant 
improvements in workplace safety in the banking industry. In response to those actions supporting workers' 
rights banks installed additional security, including anti-jump screens, to protect workers who until that point 
had faced the constant threat of armed robberies. As my colleague Mr David Shoebridge has indicated, 
together with The Greens and the Shooters and Fishers Party the Opposition was able to support some 
amendments that will at least see the Industrial Court retain some jurisdiction over occupational health and 
safety matters, albeit ones at the lower level of seriousness. 
 
This is an important achievement because the Industrial Relations Commission and court have come under 
repeated attack by the present Government since it came to office. I refer for example to the stripping away 
of the court's usual broad jurisdiction to set fair working conditions with the imposition of the wages cap 
through the regulation promulgated by the Government. Of course, there is the current proposal referred to 
the Standing Committee on Law and Justice about potential mergers of tribunals, one of the potential 
models of which would see the Industrial Relations Commission absorbed entirely into a broader, more 
generalist tribunal, with the significant danger that its particular expertise and focus on the workplace will be 
lost and that in future people who have carriage of the jurisdiction that remains with the Industrial Relations 
Commission at present may not in the future have that same expertise and focus on the needs and 
interests of people in the workplace. 
 
This ongoing ideological vendetta by the present Government means that following the passage of the 
Work Health and Safety Legislation Amendment Bill 2011 only a very small number of occupational health 
and safety prosecutions will be dealt with by the Industrial Court, despite the commission's more than 20 
years of experience in this important area. As I indicated, most of these matters will now be heard in the 
District Court, which has very limited experience dealing with workplace safety matters. Its judges are not, 
as far as I know, experienced in this particular area although they are experienced in the general criminal 
law. I note that in the estimates process the present Attorney General indicated that at present there are no 
plans to provide additional resources to the District Court to take into account this conferral of jurisdiction. 
The present Government is taking a wait and see approach as to the future workload of the District Court 
under the new work health and safety arrangements. 
 
Despite these changes and the watering down of the power of the Industrial Relations Commission, Labor 
in opposition will remain vigilant in monitoring any deterioration in work health and safety conditions in New 
South Wales. Labor is unapologetic that historically it has championed some of the highest workplace 
standards in the country, standards that have prevented countless workplace accidents and deaths. And 
we make no apologies for ensuring the highest standards of work health and safety in New South Wales. 
The purpose of the bill before us is to make amendments to the bill passed earlier this year. It will permit 
alternations to the commencement of the new regime, currently set for 1 January, although I do not know 
that there are any changes necessarily contemplated. On commencement of the new work health and 
safety legislation the Occupational Health and Safety Act and its supporting regulations will be repealed. 
There are a number of consequential changes in other pieces of legislation. 
 
The current bill contains six main amendments to the existing Act designed to streamline aspects of a 
system and to amend various New South Wales schemes so they better harmonise with the national 



system that the Government proposes that this law will embrace. I now refer to the main amendments. 
Section 252 of the Act will be amended to clarify that a Minister is not in that capacity an officer of a public 
authority. New South Wales will have two regulators for work health and safety: WorkCover in respect of 
workplaces generally and the Department of Trade and Investment in relation to mining workplaces in 
particular. There are minor amendments to the delegations powers and notification of incidents to the 
regulator, which are seen as consistent with the limited jurisdictional variations available within the national 
model scheme. The amendments deal with specific industry schemes including the Coal Mine Health and 
Safety Act 2002 and the Mine Health and Safety Act 2004. Those changes maintain the existing 
occupational health and safety approach that in the event of any inconsistency between the Mine Safety 
Act and the Work Health and Safety Act the new Work Health and Safety Act will prevail. 
 
Amendments in the bill will also create a single mining competence board under the Mine Health and 
Safety Act 2004. In particular, the bill will abolish the Metalliferous Mines and Extractives Industries 
Competence Board and replace it with a newly constituted Mining Competence Board. The Opposition has 
no objection to that. The Opposition has an objection to the abolition of the Coal Competence Board and 
the transfer of its functions to the new Mining Competence Board to be established by the legislation. We 
see that as a diminution of standards in the coalmining industry. I foreshadow that Opposition amendments 
Nos 6 to 12 will deal with that area. 
 
The bill will also make changes to the Road Transport (General) Act 2005, the Dangerous Goods (Road 
and Rail Transport) Act 2008, the Explosives Act 2003 and the Rail Safety Act 2008. Lastly the bill will 
repeal section 197A of the Industrial Relations Act, which provides that the prosecution in the case of an 
acquittal in an occupational health and safety prosecution has a right of appeal against that acquittal. 
 
The provision proposed by the Government is designed to bring the work health and safety regime into line 
with appeal rights applicable in the general criminal law. Interestingly, such a significant change does not 
seem to be referred to in the explanatory note or in the overview of the bill, and that is unusual to say the 
least. I do not recall whether the Minister in particular drew the attention of the House to this. 
 
Mr David Shoebridge: He did mention it, though obliquely. 
 
The Hon. ADAM SEARLE: He may well have mentioned it, but either that comment does not appear in 
Hansard, or my reading is incomplete. 
 
The Hon. Greg Pearce: The national review recommended against inclusion. 
 
The Hon. ADAM SEARLE: I acknowledge the Minister's interjection. Nevertheless, it was not a matter 
dealt with in the Government's initial legislation. The Opposition will propose two amendments to deal with 
that. They seek to retain the operation of section 197A. Apart from those matters, we are happy to support 
the amendments to the Act that are before us in the bill, although we continue to have the same 
reservations we indicated earlier in the year about the new regime. I wish to raise one matter that is not 
raised by the legislation before the House. It relates to the regime created by the previous Act. I raise this 
as a matter of public importance. 
 
Under section 229B (2) of the current Act category 3 matters are to be dealt with by the Local Court or the 
Industrial Court. That appears to prevent the District Court from hearing a category 3 matter. Under section 
229B the Local Court and the Industrial Court are not given jurisdiction to hear a category 2 matter. If the 
prosecution commences a prosecution as a category 2 matter in the District Court, and the evidence 
discloses that it is not that serious and should in fact have been dealt with as a category 3 matter, there 
does not appear to be any provision to transfer the matter back to the Industrial Court. On one reading of 
the legislation, the District Court may literally not have the jurisdiction to deal with the matter, 
notwithstanding that it is a less serious matter. This has been raised with me by some practitioners who 
appear for both defendants and prosecutors. It may not be correct; nevertheless it is an apprehension that 
is abroad in the profession as a potential deficiency of the current regime. It would also work in reverse with 
category 3 matters. In a category 3 matter being dealt with in the Industrial Court the evidence may well 
disclose that it is a more serious matter than that. The sensible way to deal with the matter would be for the 
Industrial Court to deal with it within the limits of its jurisdiction or for it to be transferred to the District Court. 
 
Mr David Shoebridge: You cannot do that. 
 
The Hon. ADAM SEARLE: It would be a terrible or appalling outcome if there was a fatal legal flaw 
running through the current regime such that if the District Court had before it a matter that was less 
serious than a category 2 matter it could not deal with it or transfer it back; and, in reverse, the Industrial 
Court, having before it a matter that turned out to be more serious, could not deal with it either within the 
limits of its jurisdiction or send it to the appropriate court. It would be a terrible travesty if the court simply 



could not deal with it in either of those ways. 
 
Mr David Shoebridge: You cannot mid-trial increase the seriousness of a criminal offence. 
 
The Hon. ADAM SEARLE: I was not suggesting that the seriousness would increase; I am saying the 
evidence may disclose that it is in the wrong jurisdiction. 
 
The Hon. Scot MacDonald: Point of order: Mr David Shoebridge should address remarks through the 
Chair, not directly to the member speaking. 
 
The PRESIDENT: Order! I remind all members that interjections are disorderly at all times. 
 
The Hon. ADAM SEARLE: I am not suggesting for a moment that cases should be made more serious 
during their hearing. I am inquiring about the situation where the evidence discloses that a case before one 
of those two courts may not be in the correct court. Is the result that neither court has jurisdiction? 
Sometimes a prosecutor lays the charge or commences prosecution very close to the expiry of the time 
limitation. If the scenarios I referred to are correct that could lead to a prosecution falling over because, the 
court being seized of the fact that it literally did not have jurisdiction, the prosecutor would not have an 
opportunity to lay fresh charges or start again simply because there does not seem to be any mechanism 
for either of those two courts to deal with matters within their jurisdiction or to transfer the matter to the 
appropriate court. Because it relates to the scheme that is already in place, the Opposition does not have 
any amendments to deal with this particular matter. But I raise it for the consideration of the Minister and 
the Government. Those concerns may, on reflection, be well founded or they may not be. But they are 
certainly concerns that need to be closely examined. 
 
Mr DAVID SHOEBRIDGE [3.45 p.m.]: I speak on behalf of The Greens to the Work Health and Safety 
Amendment Bill 2011. The Greens will always use their numbers in this House to ensure that New South 
Wales always has the highest standard of occupational health and safety. The Deputy Leader of the 
Opposition gave a number of examples of previous legislation of this Government watering down the 
occupational health and safety regime here in New South Wales. The Greens spoke strongly against the 
reverse onus of proof, and continue to oppose it. The Greens sought retention of the right of the union to 
prosecute, given the strong and proud history that unions have of undertaking strategic prosecutions to 
improve work health and safety. That was a matter upon which The Greens spoke strongly, and indeed 
used our numbers to join with the Opposition and other crossbenchers to ensure a continuing right of 
unions to prosecute, albeit for lesser categories of offence. 
 
I note that that union right to prosecute has been opposed by Federal Labor. Unfortunately, Federal Labor 
is pushing across the country a harmonisation agenda that is preventing the union right to prosecute being 
inserted in other jurisdictions. For example, my colleagues in the Australian Capital Territory Legislative 
Assembly moved amendments to mirror the New South Wales provisions to allow a union right o 
prosecute. Unfortunately, the Coalition and the Australian Labor Party joined together in the Legislative 
Assembly of the Australian Capital Territory to vote down those very positive amendments put forward by 
The Greens to ensure a union right to prosecute not just here in New South Wales but also in the 
Australian Capital Territory. 
 
The Greens have a strong and proud history of doing all we can to ensure New South Wales has the best 
occupational health and safety laws. But those laws also need to be just, and they need to comply with 
centuries old legal traditions, such as the rule against double jeopardy, the rule against allowing someone 
effectively to be tried twice for the same crime. The Greens spoke against the watering down of those 
principles when the Labor Government introduced them here in the broader criminal law in 2006. The 
Greens continue to support the right of defendants to enter a plea of double jeopardy where they face 
being tried twice for the same matter, even if it is on appeal. 
 
That having been said, most of the bill before the House is of a relatively inconsequential and machinery 
nature. It allows the Act to be commenced either on 1 January 2012 or at a later time, assuming that 
appropriate administrative arrangements are not in place to allow it to commence on 1 January 2012. 
There are concerns about the Parliament delegating to the Executive power to determine the time at which 
an Act may be proclaimed, but occupational health and safety is so important that we want to ensure the 
appropriate administrative arrangements are in place before the Act commences. I understand that is the 
basis upon which the Government seeks some flexibility from this House. I am sure the Minister will confirm 
in reply whether that is the case. 
 
The Hon. Greg Pearce: Yes. 
 
Mr DAVID SHOEBRIDGE: I note the Minister's response. For that reason alone, The Greens support that 



provision. 
 
The various amendments to other bills which made reference to the Occupational Health and Safety Act 
should now make reference to the Work Health and Safety Act. Those machinery provisions are just 
sensible tidying-up at the end of a parliamentary year. Requiring separate notification under the Work 
Health and Safety Act of an incident separate from and in addition to a notice under the Workplace Injury 
Management and Workers Compensation Act is another good provision—in fact, it is a positive provision. It 
puts in place additional protections for workers, and The Greens support that. The Hon. Adam Searle 
talked about some concerns that the Construction, Forestry, Mining and Energy Union [CFMEU] has in 
relation to the combining of the Mining Competency Board. The Greens will listen to the debate on those 
amendments and will ensure that their vote supports Opposition amendments which put in place 
protections to make sure that we have the highest possible health and safety in coalmining.  
 
Questions about section 197A and whether or not the prosecution, if it fails at first instance after a fair and 
open contested trial in which there were no allegations of perjury or misconduct of the defendant, should 
have a right to appeal an acquittal are matters that have troubled many people in the legal profession. I 
note that Professor Ron McCallum, who was the author of the report that led to the much improved 2000 
Occupational Health and Safety Act, is on record as saying that section 197A should be done away with in 
the new harmonisation laws because it no longer fits within the new regime. It is particularly strange to 
retain appeal rights of the prosecution only against lesser offences that are available in the District Court, 
but not have those in place for more serious offences that can be tried in the district and Supreme Court. 
Indeed, the anomaly is such that, for no other reason, there would be good reason to get rid of section 
197A.  
 
The Act is somewhat detailed and I will not go through each of its provisions. The Greens do not oppose 
the bill and are willing to consider some of the amendments put forward by the Opposition in relation to 
particular concerns about safety in the mining industry.  
 
The Hon. SCOT MacDONALD [3.52 p.m.]: I support the Work Health and Safety Legislation Amendment 
Bill 2011. I believe the bill ranks as one of the key pieces of legislation that the Government has presented 
in its first year. To stabilise the Government's budget industrial relation reforms were crucial, but to re-
energise the private sector the reform of occupational health and safety laws was mandatory. The bill 
ensures that the Work Health and Safety Act will commence as efficiently as possible on 1 January 2012. It 
delivers on the New South Wales Liberal-Nationals Government commitment to implement a nationally 
harmonised scheme for occupational health and safety according to the Council of Australian Governments 
plans.  
 
Under Labor harmonisation was an on-again-off-again affair. Its policy was determined not by what was 
best for New South Wales but who could produce the numbers for leadership. The last Premier sold out her 
reform credentials under union pressure and factional deals, and back-flipped on harmonisation just to 
remain Premier for a few more agonising months. To an employer, as I was, or an industry group such as 
the NSW Farmers' Association, this was incomprehensible. The Commonwealth Government, other States, 
every industry group and even the High Court of Australia refuted the New South Wales occupational 
health and safety direction where the onus of proof was on the employer and directors or managers were 
deemed to be guilty. It was unworkable and stifling, and I believe it drove investment and jobs out of New 
South Wales. I had many conversations with farmers and other employers who all strongly believed that 
they could never manage their businesses to the unrealistic standards required of them. Their only course 
of action was to minimise permanent labour hiring, use contractors or, where possible, use casual staff to 
reduce exposure.  
 
There was a strong incentive to adopt any technology that did not require staff. What a wonderful 
achievement for Unions NSW and the previous Labor Government! I also believe that this bias was 
stronger amongst smaller employers who could not afford human resources staff and did not have time to 
be across the onerous regulations. Arguably, Labor's occupational health and safety laws even had the 
perverse outcome of some frustrated employers cutting corners. This bill restores balance and will give 
employers confidence to hire, to give young people a start in the workforce. It does not diminish employers' 
responsibility of care but adopts the Australia-wide realisation that there has to be a measure of common 
sense, reasonableness and mutual responsibility.  
 
Honourable members will recall that the Work Health and Safety Act was passed by the New South Wales 
Parliament in June of this year, achieving an important commitment of this Government to reform the area 
of work health and safety laws in New South Wales. The Work Health and Safety Act adopts the national 
model Work Health and Safety Act and implements a nationally harmonised scheme for work health and 
safety, which will ensure that the same laws apply to work health and safety no matter where you live or do 
business in Australia. The national model legislation was developed by Safe Work Australia—a tripartite 



body with representatives from industry, unions and government—after a detailed consultative process. 
This make-up of Safe Work Australia ensured that stakeholders were a key part of the harmonisation 
decision-making process. In addition, the national model Work Health and Safety Act, the national model 
work health and safety regulations and the priority codes of practice were released for significant periods to 
allow for public comment. Submissions made to Safe Work Australia during the public comment process 
informed amendments to the national model Act, regulations and codes of practice.  
 
Consultation on the work health and safety legislation and first stage codes of practice has also been 
undertaken with industry, businesses and workers in New South Wales. This consultation has included 
large numbers of forums, workshops and meetings with a wide range of industry and business groups. 
Some aspects of the regulatory framework are yet to be finalised, such as some codes of practice. 
WorkCover will continue to consult with stakeholders on codes of practice as they are being developed. 
The Work Health and Safety Legislation Amendment Bill will permit the Work Health and Safety Act and its 
supporting regulations and codes of practice to operate effectively in New South Wales. The substantial 
consultation undertaken on the work health and safety legislation will reduce red tape for employers while 
ensuring a strong work health and safety framework to protect employees. I commend the bill.  
 
Reverend the Hon. FRED NILE [3.56 p.m.]: The Christian Democratic Party is happy to support the Work 
Health and Safety Legislation Amendment Bill 2011. Our policy has been to support the national model 
work health and safety legislation, which has been progressing through this Parliament. It was debated in 
the past and we are pleased that it has passed through the House. The bill introduces a number of small 
amendments to the principal Act, the Work Health and Safety Act 2011. Many of the changes are minor. 
Some changes have been brought about by requests from Safe Work Australia. For example, the bill 
contains in schedule 1 an amendment made by Safe Work Australia to the national model bill in the 
interests of national consistency, clarifying that a Minister is not an officer of a public authority. It also 
provides for the sharing of information between co-regulators—WorkCover and the Department of Trade 
and Investment—and provides a power of delegation for those agencies. It makes a number of minor and 
technical amendments to the legislation—for example, changing some of the terminology. We are pleased 
to support the bill.  
 
The Hon. JOHN AJAKA (Parliamentary Secretary) [3.57 p.m.]: I support the Work Health and Safety 
Legislation Amendment Bill 2011, which amends amendments the Work Health and Safety Act 2011 and to 
other New South Wales legislation to allow the Work Health and Safety Act to commence on 1 January 
2012. Harmonisation of the work health and safety laws throughout the Commonwealth will have benefits 
for the whole community. There will be benefits in reduced compliance costs, less confusion and 
complexity, and improved health and safety outcomes for workers. In addition to the Work Health and 
Safety Act and the amendments in the current bill the national harmonisation of work health and safety 
laws requires harmonisation of the regulations and codes of practice which provide the detailed guides for 
achieving safe work places.  
 
I have noticed that since December 2010 draft regulations and first stage model codes of practice have 
been made available by the Commonwealth's Safe Work Australia for consultation. Public comment on 
these regulations closed in April this year. Comments received during the public consultation process have 
informed subsequent changes to the regulations.  
 
In the community there has been much publicity and discussion in anticipation of the move to the national 
model of work, health and safety laws. 
 
Pursuant to sessional orders business interrupted at 4.00 p.m. for questions. 
 
Item of business set down as an order of the day for a later hour. 
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WORK HEALTH AND SAFETY LEGISLATION AMENDMENT BILL 2011 
Second Reading 

 
Debate resumed from an earlier hour. 



 
The Hon. JOHN AJAKA (Parliamentary Secretary) [5.00 p.m.]: I will continue from the point at which I 
concluded prior to the suspension of the sitting for lunch. This discussion has been fostered by forums, 
workshops and meetings with a wide range of stakeholders. I am advised that WorkCover allocated 
significant funds—$6.6 million—under the WorkCover Assist Grant Program to help employers, unions and 
not-for-profit groups prepare training programs for the new legislation. My understanding is that what 
amounts to the final version of the work health and safety regulations has been publicly available from Safe 
Work Australia since early September 2011. Although minor technical drafting changes are being 
considered, Safe Work Australia advises that any changes will not impact on the requirements created by 
the regulations. 
 
Supporting the regulations will be codes of practice which offer practical guidance to achieving safe 
workplaces. Apart from the first stage priority codes issued in December 2010 and subject to public 
consultation, Safe Work Australia recently issued 15 stage two priority codes of practice. These codes have 
also had the benefit of ongoing discussions with stakeholders in subsequent months through various 
technical working groups and have now been issued more broadly for public consultation. Public comment 
on six of the stage two codes was invited up to 18 November 2011, with a view to their endorsement and 
release on 1 January 2012. Public comment on the remaining nine codes, to be released in the first part of 
2012, closes on 15 December 2011. 
 
Section 274 of the Work Health and Safety Act provides for the approval by the Minister of codes of 
practice only when they have been developed by a process involving consultation between governments of 
the Commonwealth, each State and Territory, unions and employer organisations. The process of 
development and adoption of codes of practice is ongoing. The development of national codes undoubtedly 
will prove to be a valuable tool in helping to make workplaces safer. I support the Government proceeding 
with the start date of 1 January 2012 unless there is some undue delay in the release by Safe Work 
Australia of the final model regulations and codes of practice which would make that date impractical. I am 
happy to support the amendments contained in the bill, and I commend it to members. 
 
The Hon. DAVID CLARKE (Parliamentary Secretary) [5.03 p.m.]: On 1 January 2012 the Work Health and 
Safety Act, which was passed a few months ago by this Parliament, will come into effect to implement a 
nationally harmonised scheme for work health and safety legislation. This new national scheme will be 
good for New South Wales, good for Australia, and good for all Australians. The Coalition Government has 
given its enthusiastic support to the new national model because it sees that few things could be as 
important as occupational health and safety. How many times have we heard of tragic and heart-wrenching 
situations where people have suffered horrific injury or even death in the workplace in circumstances which 
could well have been avoided? It could be a member of our own family, a son or daughter or a parent. 
Regardless of who it is, it is always a tragedy. Everybody should be concerned—business, unions and 
governments—and here in this Parliament I have no doubt that all member are concerned, regardless of 
party affiliation, in the hope that the new national model will produce the positive outcomes it is meant to 
provide. 
 
This bill will amend the Work Health and Safety Act in a number of ways. Although the Act is due to 
commence on 1 January 2012, the bill provides that it may commence on that date or on such later date as 
appointed by proclamation before that date. The position of regulator is clarified to confirm that there are 
two regulators in New South Wales—WorkCover, in respect to workplaces generally, and the head of the 
Department of Trade and Investment, Regional Infrastructure and Services, in respect of a mining or coal 
workplace. Changes to the Act will authorise the sharing of information between the two regulators and 
members of their staff in certain circumstances. Provision is made to ensure that a Minister of a State or 
the Commonwealth who makes decisions that affect the business or undertaking of a public authority is not 
taken to be an officer of that public authority for the purposes of the Act. There will be a requirement that a 
person who conducts a business or undertaking must notify the regulator of a notifiable accident, even if 
there has been compliance with notification requirements under the Workplace Injury Management and 
Workers Compensation Act 1998 as an employer of an injured worker. 
 
This bill will amend the Mine Health and Safety Act 2004 by abolishing the Metalliferous Mines and 
Extractive Industries Competence Board and replacing it with a newly constituted Mining Competence 
Board with the same functions as the abolished board in relation to competency standards for those 
working at mines and coal operations. The Mining Competence Board will be given power to make orders 
relating to certificates of competence for people working in mines subject to any orders of the Minister or 
regulations. The bill will amend the Coal Mine Health and Safety Act 2002 to abolish the Coal Competence 
Board and transfer its functions to the newly constituted Mining Competence Board, which will have 
functions similar to the abolished board in relation to competence standards for persons working at coal 
operations. 
 



The Dangerous Goods (Road and Rail Transport) Act 2008 and the Explosives Act 2003 are both amended 
to define the functions of WorkCover inspectors for the purposes of exercising powers under those Acts. As 
a consequence of the Occupational Health and Safety Act being repealed on the commencement of the 
new Work Health and Safety Act next year, minor harmonising amendments are made to a series of Acts, 
including the Greyhound Racing Act 2009, the Health Services Act 1997, the Industrial Relations Act 1996, 
the Crimes (Sentencing Procedure) Act 1999, and the Criminal Procedure Act 1986. I support the bill which 
is necessary for the nationally harmonised scheme of work health and safety being implemented by all 
Australian jurisdictions. This bill will be good for employers and employees because the same framework 
will apply in all jurisdictions in the country. It will reduce red tape, simplify regulation and give a greater 
national focus and clarity to an area of vital importance to all Australians. 
 
The Hon. GREG PEARCE (Minister for Finance and Services, and Minister for the Illawarra), in reply [5.08 
p.m.]: I thank members for their contribution to debate on the Work Health and Safety Legislation 
Amendment Bill 2011, which will make consequential amendments to New South Wales legislation that are 
necessary to allow the Work Health and Safety Act to operate effectively on its commencement on 1 
January 2012. The Work Health and Safety Act implements a nationally harmonised scheme for work 
health and safety legislation and, under an intergovernmental agreement, is to be implemented by all 
Australian jurisdictions. 
 
The New South Wales Government has achieved its commitment to enacting the work health and safety 
legislation, having enacted the Work Health and Safety Act 2011 in June this year. At that time the 
Government also amended the Occupational Health and Safety Act to introduce some key elements of the 
Work Health and Safety Act ahead of schedule, which included qualifying the general duties of employers 
and others to ensure the health and safety of employees and others at work with the words, "so far as is 
reasonably practicable", and removing the deemed liability approach to directors' duties. 
<17> 
This means that company directors are no longer deemed to be liable for a breach by the corporation of 
which they are a director. Instead, directors are now subject to a new and fairer duty to exercise due 
diligence to ensure that the corporation complies with its duties under the Occupational Health and Safety 
Act. 
 
The Work Health and Safety Legislation Amendment Bill will make minor amendments to the Work Health 
and Safety Act to facilitate the exercise of powers and functions under the Act of the two New South Wales 
regulators—WorkCover and the Department of Trade and Investment in relation to mines. Allowing the two 
regulators to exchange information under the Act will assist them to enforce and monitor compliance with 
the work health and safety legislation and it will help to ensure consistency in how the Act is applied. The 
consequential amendments made by the bill to the industry-specific safety schemes such as the legislation 
for mine safety and rail safety will ensure consistency with the Work Health and Safety Act in the way these 
laws apply in New South Wales. This will reduce the regulatory burden on employers and others who are 
required to comply with the legislation. Removing the right of the prosecution to appeal against an acquittal 
in proceedings under the Occupational Health and Safety Act will address a longstanding issue of concern 
and it will make these appeal rights consistent with the general criminal law. 
 
The Occupational Health and Safety Act and its supporting regulations will be repealed upon the 
commencement of the Work Health and Safety Act. The bill therefore makes minor consequential 
amendments to other New South Wales legislation such as substituting "Work Health and Safety Act" for 
"Occupational Health and Safety Act", where appropriate. The Work Health and Safety Act needs to be 
supported by detailed regulations and codes of practice. The New South Wales Government is currently 
reviewing the national Model Work Health and Safety Regulations and priority codes of practice, which are 
intended to support the operation of the Work Health and Safety Act. Members may be aware that at least 
two Australian jurisdictions, Victoria and Western Australia, are seeking a delay to the commencement date 
of 1 January 2012 for the nationally harmonised work health and safety legislation. The New South Wales 
Government does not support a delay to the commencement date. Any delay in commencing the legislation 
will detract from the advantages of having a nationally harmonised legislative regime, especially for 
businesses that extend beyond one State and for those businesses and workers who wish to rely on 
harmonised licensing arrangements. 
 
Stakeholders in New South Wales have sought harmonised work health and safety legislation for many 
years. While there has been some delay in developing the nationally harmonised Model Work Health and 
Safety Regulations and codes of practice, the New South Wales Government is still on track to implement 
the harmonised legislation on 1 January 2012. However, the bill allows the New South Wales Government 
to vary the commencement date of the Work Health and Safety Act by way of proclamation. This change 
has been made due to delays in finalising the national Model Work Health and Safety Regulations and 
National Model Codes of Practice. While the New South Wales Government remains committed to the 1 
January 2012 commencement date for the work health and safety legislation, and it does not expect this 



date to be changed, a fallback position is required in case the regulations and codes of practice are unable 
to be finalised in time or if there is national agreement to delay the implementation of the regulations in the 
interests of national consistency. 
 
An additional savings and transitional regulation-making power will allow New South Wales to 
accommodate changes at the national level and to manage the transition to the new legislation. The 
amendments to the mine safety legislation included at the request of my colleague the Minister for 
Resources and Energy will establish a single mining competency board for the mining industry under the 
Mine Health and Safety Act 2004. These amendments will benefit employers and workers in the mining 
industry by ensuring consistency in the way that competency standards are applied, reducing 
administrative costs, and streamlining and clarifying the roles and responsibilities of the mining competence 
board. In conclusion, the Work Health and Safety Legislation Amendment Bill will seek to make 
consequential amendments to New South Wales legislation, which are necessary in order for the Work 
Health and Safety Act to commence. The bill will assist in maintaining and improving our strong work, 
health and safety framework, which will protect workers and lead to greater efficiencies for business. This 
will benefit the community as a whole. I urge members to support the bill so that New South Wales can 
move forward to the new era of work health and safety legislation. 
 
I foreshadow that the Government will be moving an amendment to correct an oversight in the bill. 
Members will be aware that the Work Health and Safety Act 2011 confers jurisdiction on the District Court 
to deal with most offences under the Act. Consequential amendments to the Criminal Appeal Act 1912 are 
necessary to ensure there is no doubt that there is a clear pathway of appeal to the Court of Criminal 
Appeal from convictions imposed by the District Court in work health and safety matters. I note the 
comments by the Deputy Leader of the Opposition, which were supported by Mr David Shoebridge, in 
relation to matters that may need to be transitioned. The Government will consider those matters over the 
break and, if necessary, amendments will be made next year. I commend the bill to the House. 
 
Question—That this bill be now read a second time—put and resolved in the affirmative. 
 
Motion agreed to. 
 
Bill read a second time. 

In Committee 
 
Clauses 1 and 2 agreed to. 
 
The Hon. ADAM SEARLE (Deputy Leader of the Opposition) [5.17 p.m.], by leave: I move Opposition 
amendments Nos 5 and 13 on sheet C2011-130 in globo: 

No. 5 Page 8, schedule 1 [19], proposed clause 14 (1) and (2), lines 17 to 24. Omit all words on those lines. 

No. 13 Page 29, schedule 4.13 [4], lines 24 to 26. Omit all words on those lines. 

Both amendments concern section 197A of the Industrial Relations Act 1996. The bill seeks to remove that 
provision in both a transitional sense and in respect of the legislation going forward. It was introduced in 
1996 by the then Attorney General and Minister for Industrial Relations, the Hon. J. W. Shaw, QC. The 
amendment was necessitated by a decision of the Court of Appeal in CI & D Manufacturing Pty Ltd v 
Registrar of the Industrial Court of New South Wales. In that case the Court of Appeal found in the absence 
of a provision such as section 197A there was no right of appeal against an acquittal of a criminal charge 
under the Occupational Health and Safety Act. From 1987 to 1991 the legislation had a sufficiently 
equivalent provision but the 1991 Act did not. 
<18> 
However, from 1991 to 1996 there continued to be appeals against acquittals, some of which were 
successful. In the CI and D Manufacturing case the Court of Appeal found that there was no legislative 
warrant for that jurisdiction, and accordingly without legislative amendment there would no longer be 
available to the prosecution appeals against acquittals in occupational health and safety matters. 
 
This matter was remedied by an Act of Parliament. The then Leader of the Opposition, the Hon. John 
Hannaford, sought to move an amendment, but section 197A remained in the bill, courtesy of a majority in 
this House, including members of The Greens, the then Shooters Party and other parties. The Opposition 
has moved the amendments to retain section 197A because we think it is reasonable as it allows the Full 
Bench of the Industrial Court to review the evidence on findings of fact and law. A decision can be 
interfered with only if a full bench is of the opinion that the earlier decision was not reasonably open on the 
evidence, and in any case the appeal is permissible only by the granting of leave. 
 
Although we acknowledge that the provision is not a usual feature of the mainstream criminal law, we think 



it remains an important part of the regulatory regime, protective of employees and their health and safety at 
work. Accordingly, we do not think it is appropriate that general criminal law principles would apply in this 
case. The history of this provision is that it is not used often. Certainly, I am aware that even when it is 
available the prosecution does not lightly invoke it. I have not seen evidence of this provision being abused, 
although I note that employer interests have historically been antagonistic towards it. Nevertheless, we 
think it is an important foundation upon which the high and strict standards of workplace health and safety 
rest in this State. It would be a serious diminution of that regulatory framework should this provision be 
removed. 
 
As with the union right of prosecution, it may not be used every day of the week, but its existence is an 
important safeguard for the highest standards of health and safety. In the past when this matter was 
debated it was suggested that the provision somehow was contrary to the notion of double jeopardy, which 
is that a citizen should not be prosecuted more than once for a criminal offence. 
 
[Interruption] 
 
I note the interjection of Mr David Shoebridge. I think the better view is that when there is an appeal against 
an acquittal it should be seen, effectively, as part of the same proceeding. It does not result in the laying of 
fresh charges. In the usual course it would not include the reliance by the prosecution on any fresh 
evidence. In fact, it would be an appeal in the usual way, by leave, which would not be lightly or ordinarily 
granted by a full court in any case. Although I note that individuals are sometimes prosecuted in this area, 
in the main the defendants are corporations, and I do not think the usual arguments about double jeopardy 
apply with the same force to corporations as they would against individuals. Nevertheless, we resist the 
notion that somehow this provision constitutes a contravention of the double jeopardy rule, because we say 
that appeals against acquittal, properly seen, should form part of the same overall proceeding. I commend 
the Opposition amendments to the Committee. We think they are fair and reasonable, and they will 
maintain high standards of work health and safety in this State. 
 
The Hon. GREG PEARCE (Minister for Finance and Services, and Minister for the Illawarra) [5.23 p.m.]: 
As the Deputy Leader of the Opposition indicated, Opposition amendments Nos 5 and 13 aim to retain 
section 197A of the Industrial Relations Act 1996, which permits an appeal to be made to the Full Bench of 
the Industrial Relations Commission in court session where a person has been acquitted of an offence 
against occupational health and safety legislation. The right to appeal against an acquittal in these 
circumstances is not limited to questions of law. The right of a prosecutor to appeal against an acquittal of a 
criminal offence is unique to occupational health and safety prosecutions brought by inspectors appointed 
under occupational health and safety legislation or brought with the consent of the Minister or other officer 
authorised by that legislation to give consent to a prosecution. 
 
The New South Wales Government has included provisions repealing section 197A in the Work Health and 
Safety Legislation Amendment Bill because it believes that the provision is an anomaly in the criminal law 
and should not be continued under the new nationally harmonised work health and safety legislation. There 
is no similar provision in the work health and safety legislation of the other States and Territories. In 
addition, the national review into model occupational health and safety laws, in its report of October 2008, 
recommended against inclusion of a provision similar to section 197A. As has been indicated, section 197A 
has been rarely used and has been perceived, essentially, as allowing a double jeopardy situation. The 
removal of section 197A of the Industrial Relations Act 1996 corrects an anomaly in the criminal law in New 
South Wales and is consistent with the national model work health and safety legislation. The bill makes it 
clear that there will no longer be appeals against acquittals as from the commencement of the legislation. 
The Opposition's amendments seeking to retain the right of the prosecution to appeal against an acquittal 
should not be supported. 
 
Mr DAVID SHOEBRIDGE [5.26 p.m.]: On behalf of The Greens I do not support the Opposition's 
amendments. To answer some of the matters raised by the Deputy Leader of the Opposition, it is clear that 
an appeal is a fresh proceeding and therefore it is a separate litigious process that a defendant must face 
under section 197A. If it were the case that it was limited only to corporations as defendants, The Greens 
may have a lesser concern about it, being reasonably of the belief that corporations do not at all times 
deserve the same set of protections under the criminal law as individuals. Of course, prosecutions brought 
under the Occupational Health and Safety Act can be just as readily brought against persons involved in 
the management of an organisation—in fact, they have been brought quite regularly against persons as 
individuals involved in management or individuals in their capacity as directors. 
 
Historically it is the case that section 197A has led to individuals effectively facing a second trial on appeal. 
It is not limited to a question of law. Once a matter is before the full bench questions of law and fact are 
open for consideration by the full bench. The appeal is not limited in any way to a question of law. There 
are a good eight centuries of tradition behind the rule against double jeopardy—the rule that states a 



defendant cannot be litigated against twice in criminal proceedings by the State. Effectively, that is to stop 
people being oppressed by the proceedings. They win the first case after a contest and after the evidence 
has been tested. They can succeed in defeating the prosecution in the first case, only to have to endure a 
second round on appeal, where exactly the same issues can be re-litigated through a notice of appeal, not 
limited to law, and traversing questions of fact. 
 
As I said, there is an 800-year tradition, at least in the common law, of stating that that is an oppressive use 
of power by prosecutors and by the State. The star chamber or any other organisation should not have the 
power to try a citizen twice over the same set of facts and particularly under the same law. It is not simply a 
question of longstanding common law in the English tradition; it is also enshrined in our international 
obligations. Article 14.7 of the International Covenant on Civil and Political Rights—a fundamental 
underpinning of international human rights and civil rights—states: 

No one shall be liable to be tried or punished again for an offence for which he has already been finally convicted 
or acquitted in accordance with the law and penal procedure of each country. 

<19> 
Section 197A offends the basic principle enshrined in the International Covenant on Civil and Political 
Rights. It is a provision in the Industrial Relations Act allowing for an appeal right which would only lie within 
the Industrial Relations Court. Therefore it would only apply to the lesser category 3 offences. There is 
simply no rational basis to allow a second go only in relation to those lesser offences. If there were an 
argument to allow for a retrial in relation to occupational health and safety offences that argument is much 
better made in relation to the more serious charges such as a category 1 offence. That would apply if there 
was fresh and compelling new evidence brought, which would be akin to the 2006 amendments in relation 
to broader criminal trials regarding murder or serious rape cases and the like. In those serious cases, if 
there is fresh and compelling new evidence brought forward, they can be retried in certain circumstances. 
That too would offend the rule against double jeopardy and also cause concern: fundamentally no citizen 
should face two trials on the same set of facts where they have already been acquitted in the first case.  
 
There is nothing to stop an appeal on sentence by a prosecutor. In fact that would be allowed in relation to 
all sets of proceedings—categories 3, 2 and 1. In drawing this conclusion I am comforted that in New South 
Wales there is an occupational health and safety system that gets the balance right between having 
absolutely tough occupational health and safety laws, but ensuring we do not trespass upon the civil rights 
of citizens in New South Wales. In the views of Professor Ron McCallum, whom the Hon. Adam Searle 
referred to as being one of the key authors of the review that led to the Occupational Health and Safety Act 
2000, which retained the appeal right in section 197A—  
 
The Hon. Greg Pearce: The good professor congratulated me at a public function the other night for 
introducing this legislation. 
 
Mr DAVID SHOEBRIDGE: I do not endorse the congratulations of the Professor in that regard. However, 
he has made some very valuable contributions about improving occupational health and safety that led to 
the 2000 Occupational Health and Safety Act (NSW). Professor McCallum and his colleague Belinda 
Reeve from the Sydney Law School have authored a paper for the National Research Centre for 
Occupational Health and Safety Regulation, NRCOHSR, which published working paper 68 in May 2009. 
This is what they said in relation to this issue: 

The States and Territories have broadly similar rights to appeal against convictions for breaches and in most 
States and Territories cases are heard in the Magistrates Court, with the exception of NSW, Victoria and South 
Australia. Again, most States give offenders a right of appeal to the Supreme Court but NSW and Queensland do 
not have this arrangement, and thus do not allow offenders a final right of appeal to the High Court of Australia.  

I note those appeal rights will lie under the amendments that have been brought in under the draft Work 
Health and Safety Act. The authors go on to say this: 

In addition, NSW is the only State to provide for a right of appeal from an acquittal. In order to strengthen 
consistency in the application of the laws, the panel proposes to exclude the right to appeal for an acquittal from 
the model law, and to create an appeal structure that gives access to the High Court to offenders in all States. 
On the other hand, the panel leaves the choice of the court to hear cases at first instance up to the individual 
State, Territory or Commonwealth Governments to decide.  
 
Having regard to the panel's three categories of remedies, the provisions in the NSW statute which allow for the 
Crown to appeal against an acquittal does appear to be somewhat anomalous. As category 1 and 2 offences will 
be heard by judges with assistance from juries, it now makes little sense to provide that after such proceedings, 
the Crown should be enabled to require the defendant to run the gauntlet of an appeal and of a possible re-trial. 
The lack of such an appeal right will, at the very least, make prosecuting agencies more discerning regarding 
who they will prosecute and when prosecutions will be initiated.  



I do adopt that rationale from the authors of that report in relation to this matter. Defendants should face 
one well-prepared and single trial. If they are found guilty they should have an appeal right to challenge 
that, primarily on a question of law. However, if they are acquitted, consistent with our international 
obligations I referred to earlier, they should not face a second trial. Whether it is run under the guise of an 
appeal, which is open on a question of law or fact, or whether it is run just as a question of a fresh 
prosecution, there is a question of principle here. It is difficult to see how you can prosecute individuals 
under occupational health and safety laws in breach of the rules against double jeopardy but not stand for 
that principle in the broader criminal law. I accept it is a difficult point. There is some sway in the argument 
that running these appeals will have more convictions. But we need to have a system of occupational 
health and safety that is not just about obtaining a conviction, but about ensuring that those basic civil 
standards are upheld. It is important when deciding occupational health and safety cases that we have the 
rule of law and a fair and just system. It is for those reasons on balance The Greens do not support the 
Opposition's amendments. 
 
The Hon. ADAM SEARLE (Deputy Leader of the Opposition) [5.35 p.m.]: I acknowledge and concede that 
appeals against acquittal are not part of the mainstream criminal law. However, for the reasons I outlined 
earlier in the debate, the departure in this area is justified. I note that section 197A is not part of the 
harmonised or modern law, but I understand there is no strict prohibition on States having their own 
variations. There would be nothing preventing this Parliament from re-enacting or retaining section 197A, 
notwithstanding it is not part of the harmonised model occupational health and safety law.  
 
I note also the arguments advanced by Mr David Shoebridge. It saddens me that The Greens are tonight 
departing from the higher standards of occupational health and safety law. I do note the main justification 
for this stance is the usual approach that an individual should not be prosecuted more than once for the 
same offence. I have a difference of opinion, notwithstanding that appeals usually get separate matter 
numbers and the like. The better view is that where there are appeals—whether from acquittals or 
generally—it is in an overall sense part of the same proceeding. It does not represent in any sense a fresh 
or second bite by a prosecution against a defendant, largely because it is on the same evidence and the 
like. I am not aware of the appeal against acquittal provision being used in connection with prosecutions of 
individuals as opposed to prosecutions of corporations. I am not saying it could not happen, but if it has 
happened it must be very rare. Given we are considering mainly corporations, civil liberty arguments do not 
have the same force as they would against individuals.  
 
I also note Mr David Shoebridge's argument that only category 3 matters should remain in the Industrial 
Court. That is his best point. I note that he did not bring forward any amendment of his own to broaden this 
right for all categories. If he had I am sure the Government would have been happy to support that. I note 
that category 1 matters in the Supreme Court will be dealt with by a jury. In relation to category 2 matters, 
my understanding of the Government's intention was that matters in the District Court would be dealt with 
summarily, as they are presently in the Industrial Court. In that connection I note that the Minister has 
circulated Government amendments to put that beyond doubt in the new legislative regime to start early 
next year. With those observations I do enjoin the Committee to support the Opposition's amendments 5 
and 13, but I suspect that will not be the case this evening.  
<20> 
Mr DAVID SHOEBRIDGE [5.39 p.m.]: Let us be very clear: the Deputy Leader of the Opposition said that 
this was an amendment about higher standards. It is actually not about standards at all. It does not change 
any of the standards on occupational health and safety. It is just simply about giving that second bite of the 
cherry to the prosecution. As recently as 2010 there was an appeal under section 197A in relation to an 
individual, poor old Justin James Ryan. So, as I said, an individual as recently as 2010 has faced this 
second set of criminal proceedings. I do not wish to question the merits of the decision of the Full Bench on 
appeal; it is a matter for the Full Bench, which considered the matter under the law as it applied at the time, 
and I fully accept the conclusions reached by the full bench when it considers a matter under its jurisdiction. 
The question is, though: Should an individual face a second trial in criminal proceedings brought by the 
prosecution when that individual has been acquitted at first instance? As a basic principle, individuals 
should not face a second trial. The rule against double jeopardy should stand. Our criminal justice system 
should contain that basic sense of fairness, whether it is under the Occupational Health and Safety Act or 
under any other Act. 
 
Question—That Opposition amendments Nos 5 and 13 [C2011-130] be agreed to—put. 
 
The Committee divided. 

Ayes, 12 

Ms Cotsis 
Mr Donnelly 
Mr Moselmane 
Mr Primrose 
Mr Roozendaal 

Mr Searle 
Mr Secord 
Ms Sharpe 
Mr Veitch 
Mr Whan 

Tellers, 
Ms Fazio 
Ms Voltz 



 
Noes, 25 

Ms Barham 
Mr Blair 
Mr Borsak 
Mr Brown 
Mr Buckingham 
Mr Clarke 
Ms Faehrmann 
Ms Ficarra 
Mr Gallacher 

Mr Gay 
Mr Green 
Mr Harwin 
Dr Kaye 
Mr Khan 
Mr Lynn 
Mr MacDonald 
Mrs Maclaren-Jones 
Mr Mason-Cox 

Mrs Mitchell 
Reverend Nile 
Mrs Pavey 
Mr Pearce 
Mr Shoebridge 
 
Tellers, 
Mr Colless 
Dr Phelps 

 
Pairs 

 

Mr Foley Mr Ajaka 

Ms Westwood Ms Cusack 

Question resolved in the negative. 
 
Amendments negatived. 
<21> 
Schedule 1 agreed to. 
 
The Hon. ADAM SEARLE (Deputy Leader of the Opposition) [5.50 p.m.], by leave: I move Opposition 
amendments Nos 6 to 12 on sheet C2011-130 in globo: 

No. 6 Page 11, schedule 2 [2] and [3], lines 7 to 12. Omit all words on those lines. 
 
No. 7 Page 11, schedule 2 [6], proposed section 114 (1) (b), lines 28 and 29. Omit "and coal mining industries". 
Insert instead "industry". 
 
No. 8 Page 11, schedule 2 [6], proposed section 114 (1) (c), lines 30 and 31. Omit "such number of persons as 
the Minister determines, selected in accordance with the regulations,". Insert instead "2 persons nominated by 
Unions NSW". 
 
No. 9 Page 11, schedule 2 [6], proposed section 114 (1) (c), lines 32 and 33. Omit "and coal mining industries". 
Insert instead "industry". 
 
No. 10 Page 12, schedule 2 [6], proposed section 114 (1) (d), line 3. Omit "or coal operations". 
 
No. 11 Page 12, schedule 2 [7] and [8], lines 5 to 9. Omit all words on those lines. 
 
No. 12 Pages 15–17, schedule 3, line 1 on page 15 to line 5 on page 17. Omit all words on those lines. 

These amendments relate to those parts of the bill that deal with the abolition of the Metalliferous Mines 
and Extractive Industries Competence Board and its replacement with a newly constituted Mining 
Competence Board. We have no objection to that course of action but for one exception. The appointments 
to that board in the bill are to such numbers or persons as the Minister determines, selected in accordance 
with the regulations to represent the interests of employers and employees. In relation to the Coal 
Competence Board and the existing Metalliferous Mines and Extractive Industries Competence Board in 
the Mine Safety Act the provision is slightly different. The Minister must appoint from four persons, I think, 
nominated by associations of employers and employees. The Opposition wishes to tighten up this 
legislation: we suggest that at least in relation to the employee representatives two persons be nominated 
by Unions NSW. 
 
In relation to the Coal Competence Board, I note that the Construction, Forestry Mining and Energy Union 
has written to the Government and to the energy Minister, and I think to the Treasurer, with concerns that 
the abolition of the Coal Competence Board or its absorption into an overall Mining Competence Board 
runs the significant risk that there will be a lower standard of safety than currently applies in the coalmining 
industry in relation to the competencies required by the boards. We do not want to see even unintended 
steps that would water down levels of safety through diluting the competencies that are required. We 
respectfully advance these amendments to retain the current Coal Competence Board and its functions 
and the way in which it is appointed. We do not oppose the abolition of the metalliferous mines board and 
its replacement. We think two boards, one for mining and one for coalmining specifically, can work in 
harmony to the overall benefit of those different mining sectors. 
 
The Hon. GREG PEARCE (Minister for Finance and Services, and Minister for the Illawarra) [5.52 p.m.]: 
New South Wales is the only major mining State which has separate competence boards for the coalmining 
sector and the metalliferous mines and extractive sector. Following a review of Queensland government 



boards, committees and statutory authorities in 2008 the Queensland Labor Government merged the Coal 
Board of Examiners and the Mining and Quarrying Board of Examiners to form one board for the whole 
Queensland mining industry. New South Wales, Queensland and Western Australia have signed an 
intergovernmental agreement on consistency or uniformity of mine safety legislation and regulations and its 
statutory positions and competency arrangements. 
 
One of the key elements of the intergovernmental agreement is the creation of a tri-State Competency 
Advisory Council which would agree and provide advice on the competencies and process for positions 
requiring certificates and other positions and on maintenance of competencies and continuing professional 
development and recommend this be adopted by the individual State boards. The council will help ensure 
common standards to improve efficiencies and reduce costs associated with labour movements between 
the three States and will comprise a chief inspector from each State and three other qualified members per 
State drawn from their board and an independent chair. A single New South Wales competence board for 
mines will bring this State into line with the other States and will create a number of advantages under the 
proposed council framework. 
 
The existing New South Wales Coal Competence Board and the Metalliferous Mines and Extractive 
Industries Competence Board have identical functions of determining competence standards in undertaking 
an assessment of competence. Furthermore, the two boards are addressing the same issues across the 
two mining sectors, including competence standards and maintenance of competence. A unified New 
South Wales Mining Competence Board will reduce administrative burden and costs for the New South 
Wales mining industry. The Government does not support the amendments. 
 
Mr DAVID SHOEBRIDGE [5.55 p.m.]: The Greens supports the Opposition amendments. In relation to this 
bill not a single representation has been made from any union or from Unions NSW at all about any 
aspects of it. I find it disappointing that no effort to make representations has been made. The Greens have 
looked at these amendments and taken on board some of the issues raised by the Construction, Forestry 
Mining and Energy Union in correspondence to the Minister and, on balance, the amendments moved by 
the Opposition put in place a more rigorous regime, which The Greens support. 
 
Question—That Opposition amendments Nos 6 to 12 [C2011-130] be agreed to—put. 
 
The Committee divided. 

Ayes, 17 

Ms Barham 
Mr Buckingham 
Ms Cotsis 
Mr Donnelly 
Mr Foley 
Dr Kaye 

Mr Moselmane 
Mr Primrose 
Mr Roozendaal 
Mr Searle 
Mr Secord 
Ms Sharpe 

Mr Shoebridge 
Mr Veitch 
Mr Whan 
Tellers, 
Ms Fazio 
Ms Voltz 

 
Noes, 20 

Mr Blair 
Mr Borsak 
Mr Brown 
Mr Clarke 
Ms Ficarra 
Mr Gallacher 
Mr Gay 

Mr Green 
Mr Harwin 
Mr Khan 
Mr Lynn 
Mr MacDonald 
Mrs Maclaren-Jones 
Mr Mason-Cox 

Mrs Mitchell 
Reverend Nile 
Mrs Pavey 
Mr Pearce 
Tellers, 
Mr Colless 
Dr Phelps 

 
Pairs 

 

Mr Foley  
Ms Westwood 

Mr Ajaka  
Ms Cusack 

  

Question resolved in the negative. 
 
Amendments negatived. 
<22> 
Schedule 2 agreed to. 
 
Schedule 3 agreed to. 
 
The Hon. GREG PEARCE (Minister for Finance and Services, and Minister for the Illawarra) [6.05 p.m.]: I 
move Government amendment No. 1 on sheet C2011-131: 

No. 1 Page 25, schedule 4. Insert after line 26: 



4.5 Criminal Appeal Act 1912 No 16 

[1] Section 5AA Appeal in criminal cases dealt with by Supreme Court or District Court in their 
summary jurisdiction 

Insert after section 5AA (6): 

(7) This section applies to and in respect of the District Court in its summary jurisdiction in the 
same way as it applies to and in respect of the Supreme Court in its summary jurisdiction. 

[2] Section 5AE Point of law stated during summary proceedings 

Insert ", the District Court in its summary jurisdiction" after "Land and Environment Court in its summary 
jurisdiction" in section 5AE (1). 

[3] Section 5C Appeal against quashing of an indictment 

Insert "or District Court" after "or the Supreme Court". 

The amendment corrects an oversight in the bill. Members will be aware that the Work Health and Safety 
Act 2011 confers jurisdiction on the District Court to deal with most offences under the Act. The new 
offences under the Work Health and Safety Act comprise summary offences, and in the case of the most 
serious category offences where a duty holder engages in conduct that exposes an individual to whom that 
duty is owed to a risk of death or serious injury or illness, and the person is reckless as to the risk to an 
individual of death or serious injury or illness. 
 
Consequential amendments to the Criminal Appeal Act 1912 are necessary to ensure there is no doubt 
there is a clear pathway of appeal to the Court of Criminal Appeal from convictions imposed by the District 
Court in work health and safety matters. I remind members of the recommendations made by the National 
Review into Model Occupational Health and Safety Laws. The model Act should provide for a system of 
appeals against a finding of guilt in a prosecution ultimately to the High Court of Australia, commencing 
with an application for leave to appeal to the Supreme Court. This is a minor amendment, and I trust it will 
have the support of the Chamber. 
 
The Hon. ADAM SEARLE (Deputy Leader of the Opposition) [6.05 p.m.]: The Opposition does not oppose 
the Government's amendment. I believe it was always the intention that the new work health and safety 
regime as it applied to the District Court was to be summary in nature. The amendment makes it clear that 
category 1 matters, which are to be dealt with on indictment in the Supreme Court, were to be jury trials. 
That wording was not used in connection with the District Court. Nevertheless, I accept that the Minister 
has taken steps to correct a lack of clarity in the current legislation. We certainly support anything that 
makes it fundamentally clear that in relation to category 2 matters in the District Court we are dealing with 
summary jurisdiction. I note that item [3], entitled "Appeal quashing an indictment", inserts "or the District 
Court" after "or the Supreme Court". I think that is an appropriate step. The Opposition supports the 
amendment. 
 
Question—That Government amendment No. 1 [C2011-131] be agreed to—put and resolved in the 
affirmative. 
 
Government amendment No. [C2011-131] 1 agreed to. 
 
Schedule 4 as amended agreed to. 
 
Bill reported from Committee with an amendment. 

Adoption of Report 
 
Motion by the Hon. Greg Pearce agreed to: 

That the report be adopted. 

Report adopted. 
 
Third reading set down as an order of the day for a future day. 

	  


