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Monday 5 March 2012 

THE HIGH COST OF JUDGES:  RECONSIDERING JUDICIAL PENSIONS AND 
RETIREMENT IN AN AGEING POPULATION 

Paper presented by Professor Brian Opeskin (Macquarie University) 

 
Most Australian judges are remunerated through a package of benefits that includes salary 
during their years of judicial service, a judicial pension paid during their years of retirement, 
and a spousal pension paid to a judge’s surviving spouse until the spouse’s death. These non-
contributory pensions are calculated as a proportion of the current judicial salary and their cost 
is rising rapidly. The unfunded liability at 30 June 2008 amounted to $586 million for federal 
judges alone, an increase of 23 per cent on the liability just three years earlier. Substantial 
increases in the life expectancy of Australians over the next 40-50 years will impose a very 
significant strain on the current system of judicial remuneration. This is because the judicial 
pension and the spousal pension will continue to rise substantially, while the period of judicial 
service remains constrained — at the lower end, by the need to acquire legal skills prior to 
judicial appointment; and at the upper end, by mandatory retirement of judges at 70 or 72 
years.  
 
This paper develops two metrics for measuring how the cost of judges changes under different 
assumptions about their age of appointment and retirement, and under different conditions 
about life expectancy of judges and their spouses. Three changes to the law will help to address 
the long term pressures of demographic change, namely: (a) increasing the maximum 
retirement age of judges; (b) increasing the minimum age at which judges qualify for the 
judicial pension; and (c) increasing the minimum years of service required to qualify for the 
judicial pension. Consistently with the core value of judicial independence, the second and 
third changes should be put in place for new judicial appointees only.  
 
[The paper appears in (2011) 39 Federal Law Review 33 and will be distributed]. 

 
Federal Court, Queens Square, Sydney, Court 18D, 5:30 pm  

Commentators:   Sir Anthony Mason AC KBE QC and Professor Michael Lavarch AO (Dean, 
Faculty of Law, Queensland Institute of Technology).  

Chair:  Professor Andrew Lynch (University of New South Wales) 
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Monday 13 August 2012 

THE WILLIAMS CASE 

Paper presented by Professor Geoffrey Lindell AM (Adjunct Professor of Law, University of 
Adelaide and Professorial Fellow in Law, University of Melbourne) 

This paper will focus on the forthcoming decision of the High Court in Williams v 
Commonwealth (S307/2010): [2011] HCATrans 198–200. The decision is expected to traverse 
the nature of the Commonwealth's executive power (s 61), the appropriation powers (ss 54, 81 
and 83), the corporations power (s 51(xx)), the 'benefits' power (s 51(xxiiiA)) and the religious 
freedom guarantee (s 116). Further details will be supplied once the High Court delivers its 
reasons for judgment. 

 

Commentators:  Professor Simon Evans (University of Melbourne) and Dr Nicholas Seddon 
(Special Counsel, Ashurst, formerly Blake Dawson) 

Chair:  Professor Denise Meyerson (Macquarie University)  

Federal Court, Queens Square, Sydney, Court 18A, 5:30 pm 

 

 

Thursday 13 September 2012 

THE INTERSECTION BETWEEN ARBITRATION LAW AND CONSTITUTIONAL 
PRINCIPLES 
 
Paper presented by Mr Justin T Gleeson SC (Banco Chambers) and Mr Jonathon A Redwood 
(Banco Chambers) 
 

Federalism, both in the USA and Australia, limits but also encourages the development of 
domestic arbitration law. It has already been suggested that Chapter III of the Commonwealth 
Constitution may influence the structure of the arbitral process: PMT Partners Pty Ltd v 
Australian National Parks (1995) 184 CLR 301, 320–321. This paper considers ways in which 
these constitutional challenges might be addressed within the framework of the ever–
converging international law of arbitration, and in a way that promotes Australian jurisdictions 
as international centres for alternative dispute resolution. 

 

Commentators:  Mr David Jackson AM QC (Seven Wentworth Chambers) and Dr Andrew S Bell 
SC (Eleven Wentworth Chambers) 

Chair:  The Hon Justice Ruth McColl AO (NSW Court of Appeal)  

Federal Court, Queens Square, Sydney, Court 18A, 5:30 pm 

 

 

A date between October and December 2012 

STATE JURISDICTIONAL RESIDUE: WHAT REMAINS TO A STATE COURT WHEN 
ITS CHAPTER III FUNCTIONS ARE EXHAUSTED? 

Paper presented by Professor Helen Irving (Sydney Law School):  

Among the many issues facing the High Court in Momcilovic v The Queen [2011] HCA 34, was the 
constitutional validity of ‘declarations of inconsistent interpretation’ made under section 36 of the 
Charter of Human Rights and Responsibilities Act 2006 (Vic) and exercised for the first time in 2010 by the 
Victorian Court of Appeal. Four members of the High Court found the declaration power valid. Of 
these, Chief Justice French notably found it valid for a State court, but invalid in the exercise of federal 
judicial power. The complication was that, when it made its ‘declaration’, the Victorian Court was 

http://www.austlii.edu.au/au/other/HCATrans/2011/198.html
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exercising federal jurisdiction, under section 75 (iv) of the Constitution. How, then, were these positions 
reconciled? The Chief Justice identified what this paper calls ‘State jurisdictional residue’. In his words, 
‘There is no reason in principle why the Court of Appeal, having exhausted its functions in the exercise 
of its federal jurisdiction . . . could not proceed to exercise the distinct non-judicial power conferred 
upon it by’ the Charter. This paper considers what else, if anything, might lie in a State court’s 
‘jurisdictional residue’, and its potential implication for the evolution of the Kable doctrine.  

Commentators:  The Hon Justice Stephen Rares (Federal Court of Australia) and one other (TBA) 

Chair:  The Hon Justice Christine Adamson (Supreme Court of New South Wales)   

 

Federal Court, Queens Square, Sydney, Court 18A, 5:30 pm 
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MEMBERSHIP OF AACL 

Why you should become a member 

Seminars are restricted to members of AACL. Copies of papers are distributed to members in advance 
of the seminar by email. Members also receive other benefits such as newsletters and updates on 
constitutional law developments and events throughout the year.  

I invite you to become a member of AACL. The association was formed in 1998 as a forum for 
scholars and practitioners of constitutional law throughout Australia. It now has some 500 members 
throughout Australia and over 170 members in Sydney alone. More information on AACL may be 
found at www.law.unimelb.edu.au/aacl/  

Eligibility 

A person may become an ordinary member by applying for membership and paying the annual 
subscription. The annual subscription is $50.00 (concession $35.00). The membership year runs from 
July to June of each year. Membership is open to a person who is:  

 a judge, legal practitioner or government legal officer; 

 a current or former teacher of constitutional law or scholars engaged in research in the field of 
constitutional law or a related discipline; 

 a member of an association which is a member of the International Association of Constitutional 
Law or similar foreign associations as approved by the Council;  

 someone who is adjudged by the Council as having a sufficient interest, whether by reason of 
practical experience or occupation, in the field of constitutional law; or  

 A law student with written approval from a teacher of constitutional law.    

 
Application form and nomination 

Under the current rules of the Association, an application for membership must be nominated and 
seconded by existing members. If you would like to join AACL, please:   

1. Make an online payment for membership at http://www.aacl.asn.au/ (or follow the instructions 
to send a cheque to the National Secretariat)  
AND 

2. Download the AACL membership form at the same web address, and (despite the instruction 
on the website) send the form to the NSW Convenor (Christos Mantziaris) for nomination, 
seconding and placement on the AACL NSW email list. The NSW Convenor will then forward 
the form to the National Secretariat. Please do not send me any cheques or cash to the NSW 
Convenor.  

New members joining AACL in the period February to June 2012 will have their membership payment 
credited to the financial year 2012/13. 

 
Membership and other enquiries 

For all enquiries regarding membership or interstate activities please contact the National Secretariat, 
(tel 03 8344 1011). I hope you can join us for an exciting year ahead. 

24 February 2012 

 
 
Dr Christos Mantziaris 
Convenor, NSW Chapter of AACL 
 

Sixth Floor St James Hall 
169 Phillip Street, Sydney NSW 2000  
DX 328 Sydney    mantziaris@stjames.net.au   

http://www.law.unimelb.edu.au/aacl/
http://www.aacl.asn.au/
mailto:mantziaris@stjames.net.au

