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NSW PROGRAM OF EVENTS  
 

July 2012 to June 2013 
 

 
Monday 13 August 2012 

WILLIAMS v COMMONWEALTH — HOW THE SCHOOL CHAPLAINS AND MR PAPE 
DESTROYED THE ‘COMMON ASSUMPTION’ REGARDING EXECUTIVE POWER 
 
Paper presented by Professor Geoffrey Lindell AM (Adjunct Professor of Law, University of 
Adelaide and Professorial Fellow in Law, University of Melbourne) 

Mr Williams challenged the validity of the National School Chaplain's Program under section 
s116 of the Constitution upon the basis of a 'common assumption' regarding the scope of 
Commonwealth executive power under section 61. The Court upheld the challenge by 
destroying the 'common assumption', but did not rely on section 116: Williams v Commonwealth 
[2012] HCA 23; (2012) 288 ALR 410. This address will analyse the Court's reasoning and its 
future implications for the Commonwealth's ability to spend money and enter into contracts. It 
will also explore the effectiveness of the swift legislative response to the decision. 

 

Commentators:  Professor Simon Evans (University of Melbourne) and Dr Nicholas Seddon 
(Special Counsel, Ashurst, formerly Blake Dawson) 

Chair:  Professor Denise Meyerson (Macquarie University)  

Federal Court, Queens Square, Sydney, Court 18B, 5:30 pm 

 

Thursday 13 September 2012 

THE INTERSECTION BETWEEN ARBITRATION LAW AND CONSTITUTIONAL 
PRINCIPLES 
 
Paper presented by Mr Justin T Gleeson SC (Banco Chambers) and Mr Jonathon A Redwood 
(Banco Chambers) 
 

Federalism, both in the USA and Australia, limits but also encourages the development of 
domestic arbitration law. It has already been suggested that Chapter III of the Commonwealth 
Constitution may influence the structure of the arbitral process: PMT Partners Pty Ltd v 
Australian National Parks (1995) 184 CLR 301, 320–321. This paper considers ways in which 
these constitutional challenges might be addressed within the framework of the ever–
converging international law of arbitration, and in a way that promotes Australian jurisdictions 
as international centres for alternative dispute resolution. 

 

Commentators:  Dr Andrew S Bell SC (Eleven Wentworth Chambers) and Mr Will Bateman 
(Freehills) 

Chair:  The Hon Justice Ruth McColl AO (NSW Court of Appeal)  

Federal Court, Queens Square, Sydney, Court 18B, 5:30 pm 
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Tuesday 11 December 2012  

COMPARATIVE CONSTITUTIONAL LAW – FINAL COURTS ROUND–UP 2012 

This is a joint event organised by the Gilbert + Tobin Centre of Public Law (UNSW) and AACL: 

This seminar will provide an outline of recent constitutional developments in three 
jurisdictions – the United Kingdom, Canada and the United States – that are of key interest to 
Australian constitutional lawyers. Experts from each jurisdiction will report on two or three 
major constitutional cases argued or decided over the last year; changes in the composition and 
politics of each country’s highest court; and flag the state of debate over constitutional reform. 
Together, the panellists will also discuss the potential relevance of these comparative 
developments for current issues in Australian constitutional law. A list of cases to be discussed 
will be provided prior to the seminar. 

Speakers:       Professor Conor Gearty (London School of Economics) 
                       Assistant Professor Vanessa MacDonnell (University of Ottawa) 
                       Professor David Cole (Georgetown Law Center) 

Chair:             Professor Rosalind Dixon (University of New South Wales) 

Federal Court, Queens Square, Sydney, Court 18B, 5:30 pm 

 

 

 

Wednesday 6 February 2013 

STATE JURISDICTIONAL RESIDUE: WHAT REMAINS TO A STATE COURT WHEN 
ITS CHAPTER III FUNCTIONS ARE EXHAUSTED? 

Paper presented by Professor Helen Irving (Sydney Law School):  

Among the many issues facing the High Court in Momcilovic v The Queen [2011] HCA 34, was the 
constitutional validity of ‘declarations of inconsistent interpretation’ made under section 36 of the 
Charter of Human Rights and Responsibilities Act 2006 (Vic) and exercised for the first time in 2010 by the 
Victorian Court of Appeal. Four members of the High Court found the declaration power valid. Of 
these, Chief Justice French notably found it valid for a State court, but invalid in the exercise of federal 
judicial power. The complication was that, when it made its ‘declaration’, the Victorian Court was 
exercising federal jurisdiction, under section 75(iv) of the Constitution. How, then, were these positions 
reconciled? The Chief Justice identified what this paper calls ‘State jurisdictional residue’. In his words, 
‘There is no reason in principle why the Court of Appeal, having exhausted its functions in the exercise 
of its federal jurisdiction . . . could not proceed to exercise the distinct non-judicial power conferred 
upon it by’ the Charter. This paper considers what else, if anything, might lie in a State court’s 
‘jurisdictional residue’, and its potential implication for the evolution of the Kable doctrine.  

Commentators:  The Hon Justice Steven Rares (Federal Court of Australia) and Mr Richard 
Lancaster SC (Fifth Floor St James Hall Chambers). 

Chair:  The Hon Justice Christine Adamson (Supreme Court of New South Wales)   

 

Federal Court, Queens Square, Sydney, Court 18B, 5:30 pm 
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[A date to be determined, but between March to June 2013] 

MILITARY JUSTICE AND CHAPTER III OF THE CONSTITUTION: THE 
CONSTITUTIONAL BASIS OF COURTS MARTIAL 

Paper presented by Professor Suri Ratnapala and Dr Jonathon Crowe (University of Queensland): 

The High Court has long struggled with the constitutional status of military tribunals established to hear 
disciplinary charges against service personnel. The Court’s judgments reveal three distinct theories on 
this issue. The first view holds that military tribunals exercise judicial power, but not ‘the judicial power 
of the Commonwealth’ within the meaning of s 71 of the Constitution. The second view holds that the 
power in question is not judicial power at all for constitutional purposes. The third view holds that the 
power is ‘the judicial power of the Commonwealth’, but can be exercised by courts martial under a 
limited exception to the rules set out in Chapter III of the Constitution. The first view dominated the 
High Court’s reasoning until Lane v Morrison (2009) 239 CLR 230, where the judges endorsed the second 
view. This article contends that the first and second views pose insuperable difficulties when placed in 
their broader constitutional context. The authors therefore argue for the third interpretation. They 
further argue that the constitutional basis for the third view strongly implies that military tribunals may 
only exercise jurisdiction over offences by military personnel that relate to service discipline. 
 
[The paper will be published in (2012) 40 Federal Law Review]. 

 

Commentators:  The Hon Justice Margaret J White (Queensland Court of Appeal) and [TBA] 

Chair:  Mr James Renwick SC (Twelfth Floor Wentworth Chambers)    

 

Federal Court, Queens Square, Sydney, Court 18B, 5:30 pm 

 

 

 

 



Page 4 of 4 

 Australian Association of Constitutional Law Inc    ABN 11 727 363 928 

MEMBERSHIP OF AACL 

Why you should become a member 

Seminars are restricted to members of AACL. Copies of papers are distributed to members in advance 
of the seminar by email. Members also receive other benefits such as newsletters and updates on 
constitutional law developments and events throughout the year.  

I invite you to become a member of AACL. The association was formed in 1998 as a forum for 
scholars and practitioners of constitutional law throughout Australia. It now has some 500 members 
throughout Australia and over 170 members in Sydney alone. More information on AACL may be 
found at www.law.unimelb.edu.au/aacl/  

Eligibility 

A person may become an ordinary member by applying for membership and paying the annual 
subscription. The annual subscription is $50.00 (concession $35.00). The membership year runs from 
July to June of each year. Membership is open to a person who is:  

 a judge, legal practitioner or government legal officer; 

 a current or former teacher of constitutional law or scholars engaged in research in the field of 
constitutional law or a related discipline; 

 a member of an association which is a member of the International Association of Constitutional 
Law or similar foreign associations as approved by the Council;  

 someone who is adjudged by the Council as having a sufficient interest, whether by reason of 
practical experience or occupation, in the field of constitutional law; or  

 A law student with written approval from a teacher of constitutional law.    

 
Application form and nomination 

Under the current rules of the Association, an application for membership must be nominated and 
seconded by existing members. If you would like to join AACL, please:   

1. Pay: Make an online payment for membership at http://www.aacl.asn.au/ (or follow the 
instructions to send a cheque to the National Secretariat). Please do not send any cheques or cash to the 
NSW Convenor.  
  
AND 

2. Fill out the form:  Download the AACL membership form at the same web address, and 
(despite the instruction on the website) send the form to the NSW Convenor (Christos 
Mantziaris) for nomination, seconding and placement on the AACL NSW email list. The NSW 
Convenor will then forward the form to the National Secretariat.  
 
Enquiries regarding membership and interstate activities 

Please direct all enquiries regarding membership or interstate activities to Ms Jeanette Goh, the 
Administrator of AACL: tel 03 8344 1011 or jgoh@unimelb.edu.au  

27 July 2012 

 
 
Dr Christos Mantziaris 
Convenor, NSW Chapter of AACL 
 

Sixth Floor St James Hall Chambers 
169 Phillip Street, Sydney NSW 2000  
DX 328 Sydney    
mantziaris@stjames.net.au   

http://www.law.unimelb.edu.au/aacl/
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