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Section 5R Civil Liability Act 2002  
 
In Town of Port Hedland v Hodder [No. 2] [2012] WASCA 212, the plaintiff was a 23 year 
old Aboriginal, who from birth had suffered from an intellectual disability, a physical 
disability through cerebral palsy, and was deaf and near blind.  In company with some others, 
he entered the public swimming pool (Aquatic Centre) in South Hedland on 15 January 2006.  
He had little experience with swimming pools because until not long before he had had an 
open tracheotomy. The Town’s public policy was that the pool was open to those with 
disabilities.  The pool was managed at the time by the YMCA pursuant to an agreement with 
the Town.  As a consequence of reviews by the Royal Life Saving Association and the 
YMCA, the Town was aware that the starting blocks at the shallow end were a danger. They 
were over height (approximately .75cm above water level) and the Town also knew that the 
water was only 1.1 metres deep at the shallow end.  The Town had intended to remove the 
blocks, and had received funding for this purpose. However, for a reason that was not 
explained the Town had failed to remove blocks which they knew to be a danger to 
recreational users of the pool.  When the plaintiff entered the pool he was observed by a 
YMCA employee to be suffering from some form of disability, to be making unusual noises 
and hopping up and down excitedly.  Contrary to proper practice, that employee was at the 
front entrance re-filling a water bottle and there was no-one observing the main pool, which 
is where the plaintiff entered the water.  He went in to about thigh deep and then with his 
limited vision appears to have seen the nearby starting blocks at the shallow end.  He 
mounted one of those and dived head first into the pool at a steep angle, suffering spinal 
injury and becoming a quadriplegic.   
 
At first instance, the trial judge held the Town of South Hedland liable and found that it had 
not delegated its duty of care to the YMCA as pool managers, not least because capital works 
over $1,000 required Town approval. Although there was a breach of duty of care in the 
absence of any supervision of the main pool and in the absence of any useful signage giving 
warning, the trial judge found that these failings were not causative of injury by the YMCA 
because it is unlikely that a lifeguard would have been sufficiently close (even if she had been 
where she should have been) to prevent the plaintiff acting as he did and this plaintiff would 
not have been capable of reading warning signs.  The judge considered also that in respect of 
contributory negligence, Section 5Kof the Civil Liability Act 2002 (WA) (the equivalent to 
section 5R of the NSW Act) made the test wholly objective and the relevant question was 
what duty of care did the plaintiff as a 23 year old of full physical and intellectual capacity 
owe to himself in the circumstances.  Given the block’s presence and the absence of warning, 
he accepted that they were an obvious enticement to dive and allowed 10% for contributory 
negligence. 
 
The Town appealed against the finding adverse to itself, against the failure to make a finding 
against the YMCA and alleged inadequacy in the finding on contributory negligence.  The 
plaintiff appealed against the YMCA finding and argued that there should have been no 
finding of contributory negligence. 
 
The WA CA (Martin CJ, McLure P and Murphy JA) unanimously rejected the Town’s appeal 
on liability, upholding the first instance findings in this regard.  They also unanimously 
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rejected the appeals against the YMCA, also on the basis found at first instance in respect of 
causation. 
 
In respect of contributory negligence, Martin CJ in a lengthy review of the authorities found 
there was no binding authority at appellate level in Australia, either on the common law or on 
Section 5K of the Civil Liability Act (5R in NSW).  He said that the dicta of McHugh J in the 
High Court suggesting the duty of care at common law in respect of contributory negligence 
was (except for infants) wholly objective was based on comments in McHale v Watson 
(1964) 111 CLR 384 by Kitto J but which ignored the contrary views supporting a subjective 
standard for someone with physical and intellectual idiosyncrasies, but objective in the sense 
of being reasonable conduct of someone in that position, espoused by the other members of 
the court (McTiernan ACJ, Owen and Menzies JJ).  In any event, that case concerned the 
duty of care owed by a 12 year old defendant, not a case on contributory negligence.   
 
There was nothing in the Ipp Report which suggested the position was any different.  There 
was significant English authority, including at appellate level, suggesting a standard of care 
that required that which was reasonable for a person in the position of the plaintiff (i.e. with 
that plaintiff’s physical and intellectual infirmities).  There was also some Australian dicta to 
like effect.  The other case referred to by McHugh J in the High Court in Joslyn v Berryman 
(2003) 214 CLR 552 was the decision in Glasgow Corporation v Muir [1943] AC 448 at 457, 
which suggested that the test for contributory negligence was a wholly objective one.  
However, that was not a case involving contributory negligence and in any event, was 
inconsistent with a line of earlier cases such as M’Kibban v Corporation of the City of 
Glasgow [1920] SC 590 and Daly v Liverpool Corporation [1939] 2 All ER 142.  He 
ultimately concluded that there was no authority binding a court to find that a person in the 
position of the plaintiff required a wholly objective test. 
 
At [156], he noted that the trial judge:  
 
 “... assessed the issues associated with the claim of contributory negligence on 

the basis that Mr Hodder was a normal able-bodied 23-year-old man, with 
normal hearing and vision, and of normal intellectual ability.  The harshness, 
injustice and unfairness in this approach is manifest.  It assumes a miracle of 
biblical proportions and requires the court to assess the question of 
contributory negligence in some parallel universe in which the blind can see, 
the deaf can hear, the lame can walk or even run, and the cognitively impaired 
are somehow restored to full functionality.” 

 
Martin CJ found that even allowing for the physical deficiencies of the plaintiff alone, there 
should be no allowance or reduction for contributory negligence.  He did not need to decide 
in this case whether the intellectual deficiencies should additionally be taken into account.  In 
doing so, he applied the approach taken in a common law case in Russell v Rail 
Infrastructure Corporation [2007] NSWSC 402 (Bell J), earlier dicta by Jordan CJ in Cotton 
v Commissioner for Road Transport and Tramways (1942) 43 SR (NSW) 66 at 68-69, the 
majority dicta in McHale v Watson (1966) 115 CLR 199 and on Section 5R (in the NSW 
CLA similar though not totally identical to 5K of the WA CLA) in Smith v Zhang [2012] 
NSWCA 142, where it was said that it was “necessary to have regard to the appellant’s age, 
poor sight and physical infirmities”.  
 
McLure P also upheld the plaintiff’s appeal in respect of the finding of contributory 
negligence but on a different basis.  The standard of care owed is not determined in a vacuum 
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and physical characteristics within the normal (average) range may at times be relevant in 
determining what is a reasonable response to a risk.  Whilst she did not think that the test was 
other than objective, in the particular circumstances a finding of contributory negligence was 
not open on the evidence given that the diving blocks constituted an invitation to dive or 
jump and it was common for males, both men and boys, to dive and jump from those blocks, 
notwithstanding that they were a hazard known to the pool but in respect of which there was 
no appropriate warning to those attending.  It was within the range of risk that those attending 
the pool would include persons with little or no familiarity with diving or swimming and in 
those circumstances when such a person accepted the invitation constituted by the blocks, 
there was no contributory negligence. 
 
Murphy JA dissented.  He found that until the High Court orders otherwise, the court should 
follow the dicta of McHugh J in Joslyn v Berryman (2003) 214 CLR 552 and find that the test 
for an adult is wholly objective and without regard to physical or intellectual infirmity.  
Although he thought the allowance of 10% contributory negligence was at the lower end of 
the available range for the trial judge, it was within the range open to him and he would not 
interfere with it. 
 
Accordingly, the plaintiff succeeded in overturning the finding of contributory negligence 
(Murphy JA dissenting) and the Town of South Hedland was ordered to pay all other parties’ 
costs.  The majority ratio was for no contributory negligence but the majority dicta was for a 
largely objective test. 


