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Section 3B Civil Liability Act 2002 (NSW) 
 
In Sneddon v State of NSW [2012] NSWCA 351, the plaintiff alleged she was bullied, 
victimised and harassed by a State Member of Parliament whilst working in his office.  She 
sued the State of NSW.  The Speaker of the Legislative Assembly was found liable for 
modified common law damages under the Workers Compensation Act 1987 as an employer 
but the State of NSW was not liable for the conduct of the MP.  In the circumstances where 
there was a default judgment the conclusion was irresistible that the MP’s conduct constituted 
an intentional act done with intent to cause injury for the purposes of s3B of the Civil 
Liability Act. 
 
Occupiers Liability  
 
The plaintiff slipped and fell on grease and oil on the concrete floor of the second level of the 
car park in Australia Square Tower in Jones Lang LaSalle (NSW) Pty Ltd v Taouk [2012] 
NSWCA 342.  The grease and oil had escaped from a container inside a grease trap room at 
one end of the car park.  The plaintiff was walking to his car on a Saturday night.  The 
plaintiff succeeded at first instance before Delaney DCJ against property management 
services and the car park manager.  Both appealed.  Delaney DCJ had found that a reasonable 
inspection regime on a Saturday night would have involved an inspection at least once every 
30 minutes and that the property manager was in breach of its duty of care.  He also found 
that the manager of the car park was in breach of duty in failing to require the property 
management service to have such a system.  It appears that the property manager was aware 
that the alarm system for grease overflow was defective.  There was evidence suggesting that, 
on the probabilities, the spillage occurred between 8.00 pm and 10.00 pm rather than between 
10.00 pm and when the accident occurred at about 10.45 pm.  In those circumstances, the 
primary judge was entitled to conclude that a system of inspection of at least once every hour 
would probably have prevented the accident.  A reasonable person in the position of the car 
park manager would have required such an inspection regime.  Accordingly, the appeals 
failed, as did a complaint about the apportionment, 70% to the property manager and 30% to 
the car park manager. 
 
 
Choice of Law  
 
In Strike v Fiji Resorts Ltd & Anor [2012] NSWSC 1271 (Beech-Jones J), the plaintiff was a 
guest in a Fijian resort. She slipped on terracotta tiles in light rain while wearing thongs when 
walking down a stairway outside the hotel complex. She weighed about 125 kilos.  Following 
the accident, rubber mats were put on the steps and plastic signs put up saying, “Slippery 
when wet”.  The plaintiff denied a suggestion she had been consuming alcohol and asserted 
that she was being careful and using the handrail.  Both parties were content to apply the law 
of NSW rather than prove the applicable law of Fiji on liability or damages.  Beech-Jones J 
accepted the plaintiff’s version of events and found a verdict for the plaintiff under the NSW 
CLA with no reduction for contributory negligence. 
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Dust Diseases  
 
In Jones v Southern Grampians Shire Council [2012] VSC 485, the plaintiff died in 2012 as a 
result of contracting mesothelioma from dust from the work clothes of her husband.  He had 
been employed by James Hardie, and the plaintiff had settled her claim against that firm.  
James Hardie sought contribution against her husband’s employer, the Shire of Dundas.  In 
the Victorian Supreme Court, J Forrest J found there was fault on the part of the employer, 
which through inertia had no actual knowledge of the risks posed to family members but did 
know (because it supplied protective clothing) that there was a risk to workers.  Advice 
should have been given to protect family members.  It was held that liability should be 
apportioned 65% to James Hardie and 35% to the Shire Council. 
 
Occupiers Liability and section 42 Civil Liability Act 2002 (NSW) 
 
In Bathurst Regional Council as Trustee for the Bathurst City Council Crown Reserves Trust 
v Thompson [2012] NSWCA 340, the plaintiff sued for damages after a serious fall while 
descending steps on a Victorian era rotunda in a park in Bathurst.  The plaintiff succeeded 
and was awarded damages before Nicholson SC DCJ.  The Council appealed.  Whilst the 
rotunda was a heritage item, the trial judge held that it had not been established that measures 
could not have been taken to make a worn and slippery step safer.  The appeal also 
complained of a failure to apply s 42 of the Civil Liability Act in respect of the cost and 
means of the Council.  However, no evidence was adduced to support that proposition and 
the proposition that a judge should find that there were limitations in respect of financial and 
other resources could not be established without an evidentiary basis.  
 
The mere fact that there was no evidence of previous injuries did not establish that there had 
or had not been a history of such injuries but was merely neutral on the subject.  An anti-skid 
strip on the nosing of the step and maintaining the tread in an appropriate condition would 
have been likely to inhibit the skidding left foot which led to the fall.  The appeal on liability 
was dismissed subject to a minor variation on damages. 
 
 
Sections 3 and s4 Motor Accidents Compensation Act 1999 (NSW) 
 
In Cobcroft v Aggcon Pty Ltd & Anor [2011] NSWSC 1287; (2012) 61 MVR 391 
(Fullerton J), the plaintiff was employed by a civil construction and earthworks company 
(first defendant).  The second defendant was a subcontractor of the employer.  In the process 
of constructing an evaporation pond, a front-end loader was hired by the employer and 
modified by the second defendant by fitting a forklift.  The plaintiff was driving the forklift 
transporting rolls of plastic on a bank when the loader tipped on its side, causing the plaintiff 
to collide heavily with the cabin wall.  He sued both defendants.  The employer denied that it 
was an owner and said even if it was a deemed owner, it was not the use of the vehicle that 
caused the injury but the second defendant’s modification and an unsafe system of work from 
the second defendant.  As to the second defendant, the plaintiff said he was given inadequate 
instruction and the system of work was therefore unsafe.  Fullerton J found for the plaintiff 
against the first defendant under the Workers Compensation Act 1987.  The vehicle was not 
owned by the first defendant and it was not a deemed owner under s4 (three months hiring).  
However, the employer had breached its non-delegable duty of care by the acceptance of the 
second defendant’s choice of an inappropriate vehicle to conduct the work and the first 
defendant was aware of the modification.  The second defendant’s choice of vehicle and 
failure to provide any instruction in its use resulted in a foreseeable and not insignificant risk 
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of injury, which came to fruition.  In the circumstances, the second defendant was 75% liable 
and the first defendant/employer was 25% liable.  The claim did not arise out of the use of a 
motor vehicle within the meaning of s3 of Motor Accidents Compensation Act 1999. 
 
Trip and Fall – section 45 of the Civil Liability Act 2002 (NSW) 
 
In Pamela Latham v Botany Bay City Council (E Olsson SC DCJ unreported 8 November 
2012), the plaintiff and her partner were walking along a street in Botany when she tripped on 
a footpath surface comprising bricks or brick pavers.  It was 4.00pm and daylight, although 
part of the footpath was in the shade.  She says that without warning she tripped on a raised 
paver and fell heavily, suffering injury.  It was noted the next day that there was a line or 
lines of yellow paint on the pavers around the tree where she fell.  The Council’s files 
revealed a number of letters and emails of complaint in the general vicinity, to the effect that 
the footpath in numerous places was uneven and potentially dangerous to walk on.  The 
accident occurred on 12 April 2011 and the range of complaints was from 2004.  The 
complaints included a number of reports of people tripping on lifted or broken footpaths.  An 
arborist indicated that several pavers appeared to have been lifted by street tree roots.  The 
Council’s main defence was the non-feasance defence under s45 of the Civil Liability Act.  
This requires that the authority have actual knowledge of the particular risk.  The plaintiff 
bears the onus.  The defendant relied on Roman v North Sydney Council [2007] NSWCA 27, 
arguing that the person responsible for repair of the works had to have personal knowledge of 
the risk or potential of the harm, and in this case the person responsible was the works 
manager.  The absence of evidence from the Council suggested that it had not been proactive 
in relation to inspections or maintenance.  The Council led no evidence on the question of its 
budget or the cost but the trial judge was satisfied that a reasonable person would consider 
that the taking of precautions was fundamental to the provision of safe footpaths.  Olsen SC 
DCJ rejected the contention that the works manager had to have personal knowledge of the 
precise paver and its danger.  The Council knew of the general risk and knew of pavers in this 
vicinity that presented a danger and in respect of which there had been falls and complaints 
over many years.  This accident was the result of the materialisation of that risk.  The 
defendant did not establish that the plaintiff was not keeping a proper lookout and the mere 
fact that she did not see the raised paver was not evidence of such a failure.  The defence 
based on obvious risk failed.  If, however, the plaintiff had been looking at the footpath with 
greater care, she would probably have noticed it, and it was held a reduction of 15% for 
contributory negligence was therefore appropriate. 
 
 
 
 


