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Evidence - Legal Professional Privilege  
 
In Liu v Fairfax Media Publications Pty Ltd [2012] NSWSC 900 (Harrison AsJ) it was made 
clear that simply because a communication is headed “without prejudice”, that heading is not 
conclusive as to whether or not that communication is actually privileged.  In the matter there 
was a dispute between ASIC and the plaintiff about the propriety of the plaintiff’s conduct 
and the documents were properly characterised as an attempt to negotiate the settlement of an 
anticipated criminal proceeding.  Accordingly, they were not privileged documents under 
Section 131(1) of the Evidence Act 1995 (NSW). 
 
 
Section 109 Motor Accidents Compensation Act 1997 (NSW) 
 
In Eades v Gunestepe [2012] 61 MVR 328 (NSW CA) the plaintiff was one day out of time 
in commencing proceedings. The primary judge found however that the plaintiff’s 
explanation was full and satisfactory.  On appeal that finding was not challenged.  However, 
there remained the issue as to whether or not the threshold had been passed.  The first 
instance judge concluded that he should take into account contributory negligence, which was 
assessed at 10%.  On that basis, the plaintiff satisfied the threshold under Section 109(3)(b) of 
the Motor Accidents Compensation Act 1997. The insurer, seeking leave to appeal, alleged 
that a higher level of contributory negligence should have been awarded and this would have 
meant that the plaintiff would not satisfy the threshold.  The plaintiff filed a notice of 
contention as to whether or not non-economic loss should be taken into account 
notwithstanding that there had been no assessment of whole person impairment.  The NSW 
Court of Appeal granted leave to appeal but ultimately dismissed the appeal.  The trial judge 
was not required to assess contributory negligence but simply to decide whether there was a 
real and not remote chance or possibility that contributory negligence would prevent the 
threshold being reached.  The plaintiff carried the onus.  On the evidence, there was a real 
and not remote chance that the plaintiff would obtain more than the threshold and therefore 
leave to pursue the claim was appropriate.  The appeal was dismissed with costs. 
 
Occupier’s Liability  
 
In NSW Land & Housing Corporation v Dia [2012] NSWCA 321, the 12 year old plaintiff 
was injured when he fell from stairs in a unit block owned and managed by the NSW Land & 
Housing Corporation.  The stair railing capping he was holding dislodged when he was 
descending the stairs quickly.  At first instance, Delaney DCJ found for the plaintiff on the 
basis that the lack of a secure capping was the cause of the fall.  The defendant appealed, 
alleging that its expert had said that given the plaintiff’s height he could not have fallen in the 
way suggested.  Dismissing the appeal, the NSW Court of Appeal noted that the primary 
judge was entitled to prefer the plaintiff’s expert and that the defendant’s expert lacked 
expertise as to the manner of falling and accordingly, the defendant’s appeal was dismissed 
with costs. 
 


