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Section 33 Motor Accidents Compensation Act 1999 (NSW) 
 
In Nominal Defendant v Uele [2012] NSWCA 271, the plaintiff was struck by an 
unregistered motocross motorbike on the Cobar Reserve.  The plaintiff brought an action 
under Section 33 of Motor Accidents Compensation Act 1999 (MACA), asserting it was an 
uninsured motor vehicle being used on a road-related area within the meaning of Section 4 of 
the Road Transport (Vehicle Registration) Act 1997 and accordingly, a road for the purposes 
of Section 33.  The Nominal Defendant admitted that the injury was caused by the fault of the 
rider and that the Cobar Reserve was a road-related area and accordingly, a road.  The only 
issue was whether the motorbike came under the definition of “motor vehicle” in Section 
33(5).  The plaintiff argued that the motocross motorbike was capable of registration because 
it could have been the subject of an unregistered vehicle permit issued by the RTA within the 
meaning of “registration” in Section 3 of MACA.  It was agreed in 2000 the RTA had issued 
unregistered vehicle permits for motocross motorcycles for agricultural use or for use as 
recreational vehicles.  In such case, there had to be evidence of the user being involved in 
agriculture or the application had to be for use in a designated recreation vehicle area, such as 
Stockton Beach.  The RTA would not have issued a permit allowing the use of a motorbike 
on Cobar Reserve.  The primary judge held that the motorbike as manufactured was able to 
be the subject of an unregistered vehicle permit and it was irrelevant whether such a permit 
would have enabled the lawful use of a motorbike on the road or road-related area where the 
accident occurred or for the recreational purpose for which it was used.  The Nominal 
Defendant appealed.  Counsel for the respondent was not called upon.  It was noted that the 
third party policy will respond even if the vehicle is being used on a road or for a purpose 
which is not permitted.  Applin v The Nominal Defendant [2004] NSWCA 217 at [25].  It was 
sufficient that an unregistered vehicle permit could have been issued.  See also Nominal 
Defendant v Lane [2004] NSWCA 405.  Accordingly, the primary judge correctly concluded 
that the motorbike was at the time of manufacture capable of registration. The appeal was 
dismissed with costs. 
 
In Zerella Holdings Pty Ltd & Anor v Williams & Anor [2012] SASCFC 100, the plaintiff 
was injured in an accident in a loading bay due to the operation of a forklift, which was not 
insured.  The Nominal Defendant was joined, alleging the loading bay was a road, which is 
defined to include areas “open to or used by the public”.  The trial judge held that the loading 
bay was not a road.  The Full Court agreed and dismissed the appeal. Applying Schubert v 
Lee (1946) 71 CLR 389, the word ‘road’ includes “open to or used by the public”.  In this 
case, the transport operators and their drivers were not members of the public and the use of 
the loading bay for its intended purpose of loading carrier vehicles did not make it an area 
that was open to or used by the public.  The plaintiff’s appeal failed as a result (per Kourakis 
CJ and Blue J, Gray J dissenting).  Gray J considered that the degree of public access and the 
fact that members of the public drove in and walked around the loading bay was sufficient to 
meet the established test. 
 
 
Section 63 Motor Accidents Compensation Act 1999 
 
The plaintiff sought review of a certificate of a Review Panel in Owen v MAA & Anor [2012] 
NSWSC 650 (SG Campbell J). The Review Panel had concluded that the evidence did not 
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support a finding that lumbar spine injury was causally related to the accident or that a left 
shoulder injury was causally related to the accident.  There was a failure on the part of the 
Review Panel to take into account relevant material and in particular, the panel was in error 
in regarding the question of whether there was a contemporaneous record of the plaintiff’s 
symptoms as decisive.  The plaintiff was entitled to relief for jurisdictional error and the 
Review Panel’s certificate was set aside and the action remitted for referral to a Review Panel 
with an order for costs. 
 
Section 126 Motor Accidents Compensation Act 1999 
 
A CARS assessor awarded $200,000 by way of a buffer for future economic loss in Allianz 
Australia Insurance Ltd v Kerr [2012] NSWCA 13. The insurer sought review for 
jurisdictional error, arguing lack of adequate reasoning and complaining that buffers were  
too readily awarded.  Hislop J found no error in the CARS assessor’s approach.  The NSW 
Court of Appeal held that Section 126 does not preclude the award of a buffer for future 
economic loss in appropriate cases and that the CARS assessor gave sufficient reasons, albeit 
brief, to justify the award in this case. Where the evidence enables a more certain 
determination of the difference between the economic benefits the plaintiff derived pre-
accident and post-accident, recourse should not ordinarily be made to a buffer but each case 
must turn on its own facts.  
 
Damages - Economic Loss  
 
The defendant appealed from a judgment of Garling J in respect of the assessment of 
economic loss in Mead v Kearney [2012] NSWCA 215. The trial judge had found that the 
plaintiff had a theoretical earning capacity of 40% but that capacity was of no value because 
there was no prospect of him obtaining work.  By Notice of Contention, the defendant 
contended in the alternative the plaintiff had no residual earning capacity.  The plaintiff 
cross-appealed against the finding of any residual capacity and against the assumed 
retirement age of 65 instead of 67 in the calculation.  The Court of Appeal said that in light of 
the arduous physical nature of the plaintiff’s pre-accident employment, no error had been 
shown in the assumption of retirement age of 65 rather than the relevant statutory age of 67. 
Rejecting both appeal and cross-appeal, the Court noted that His Honour had calculated 
future loss by reference to the entirety of the net wages likely to have been earned but for the 
accident, subject to a discount of 15% for adverse vicissitudes.  The defendant submitted no 
useful evidence as to the likelihood of employment for the plaintiff in Mudgee and the 
defendant bore an evidential onus.  The plaintiff had a good work history.  Accordingly, the 
appeal should be dismissed.  The defendant’s Notice of Contention was correct in that 
effectively, the plaintiff had no residual earning capacity but, given the approach of the trial 
judge, this made no difference to the calculation.  As to the cross-appeal, the finding of a 
theoretical 40% residual earning capacity was not in error because it was merely a step along 
the way to the ultimate finding that the plaintiff had suffered total loss through inability to 
exercise any residual capacity.  The defendant’s appeal was dismissed with costs.   
 
Compensation to Relatives  
 
In Grosso v Deaton [2012] NSWCA 101, infant plaintiffs claimed compensation arising from 
the death of their mother.  No allowance was made for loss of support on the basis that the 
boys’ respective fathers provided care and their income exceeded that of the deceased 
mother.  On appeal, the Court held that children who have survived through the fulfilment of 
a basic moral obligation by a person stepping into the shoes of the deceased mother are not 
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deprived of their right to recover compensation.  It may be that such recovery would be 
precluded where the person who stepped in had a legal obligation to do so, although not 
where that person failed to meet their obligation.  That flows from the underlying assumption 
that compensation is not available where there is an existing relationship of dependency.  The 
gratuitous provision of services by relatives or friends or the provision of such services at  
small cost or as a benevolent gesture does not preclude the recovery of the true value of those 
services from the tortfeasor. The prospect of remarriage may reduce compensation, but the 
suggestion that the fathers took over the care responsibilities of the mother was manifestly 
erroneous in circumstances where each of the fathers was in full-time employment.  Damages 
were accordingly assessed for each of the boys’ financial loss and domestic care. 
 
Section 5D Civil Liability Act 2002 
 
The plaintiff succeeded in a claim for medical negligence arising from a failure to give advice 
following termination of anticoagulent medication treatment in Sullivan Nicolaides Pty Ltd v 
Antoinette Papa [2011] QCA 257.  The plaintiff’s counsel did not ask the plaintiff what the 
plaintiff would have done had appropriate advice been given.  The trial judge nonetheless 
found that the plaintiff would have followed appropriate advice.  On appeal, the majority held 
that there was a sufficient basis for the trial judge’s conclusion that an intelligent and 
educated person would have been likely to follow proper advice, and dismissed the appeal. 
 
Sections 13 and 16 Civil Liability Act 2002 
 
In Clifton & Ors v Lewis [2012] NSWCA 229, the appellant challenged an assessment of 
non-economic loss at 33% of a most extreme case.  There was also a challenge to a buffer for 
future economic loss of $120,000.  The appellant’s only contention in respect of the non-
economic loss was that the percentage was too high.  No irrelevant considerations were taken 
into account. There was no error in the medical assessment.  Although the award might be 
considered to have been at the high end of the range it was not outside that range, particularly 
having regard to the loss of the plaintiff’s recreational boxing activities.  In respect of the 
buffer for future economic loss, the Court accepted that Section 13 permits the award of a 
buffer in appropriate cases.  The trial judge’s reasoning was unexceptionable and he was 
entitled to find an interference with earning capacity notwithstanding that there had been no 
loss of income up to time of hearing.  The appeal was dismissed with costs. 
 
Evidence – Section 118 Evidence Act 1995 (NSW) 
 
In ECS Services Pty Ltd v DGA Holdings Pty Ltd [2012] NSWSC 1058, a plaintiff made 
application to cross-examine a defendant on insufficient discovery pursuant to Rule 21.2 of 
UCPR.  Harrison AsJ noted that under Section 118 Evidence Act 1995, the onus is on a party 
claiming privilege to establish the claim and there is no onus on a party seeking production to 
exclude privilege (ASIC v Rich [2004] NSWSC 1089). 
 
Costs  
 
In Australian Competition and Consumer Commission v Metcash Trading Limited (No 2) 
[2012] FCAFC 55 an application for indemnity costs based upon failure to accept an offer of 
compromise was rejected.  The offer of compromise had required the Commission to 
completely abandon its case. The Commission’s case was not unarguable, merely ultimately 
unsuccessful.  The Commission’ rejection of the offer was not unreasonable in all the 
circumstances.  Indemnity costs were not awarded. 
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Expert Evidence and Causation  
 
In Allianz Australia Ltd v Sim; WorkCover Authority (NSW) v Sim etc [2012] NSWCA 68, 
the plaintiff had worked with asbestos for many years in the employ of a number of 
employers.  He contracted asbestosis and lung cancer, and subsequently died.  His estate took 
action against four of the employers and the WorkCover Authority on behalf of the defunct 
insurer of two of them in the Dust Diseases Tribunal.  The Tribunal admitted expert evidence, 
which asserted that it could not be established that the tortious exposure during employment 
with each employer was a necessary causal element in the chain of events leading to lung 
cancer.  The Tribunal nevertheless held that the employer’s negligence had caused the 
deceased’s lung cancer.  On appeal, the Court reviewed the admissibility of the expert 
evidence and held there was a sufficient basis to justify evidence as to the cumulative theory 
of causation and that the challenge to the admissibility of expert evidence should be rejected.  
Whilst increase in risk is not to be equated with factual causation, nonetheless circumstances 
in which the negligence of each defendant was insufficient to effect the damage but the 
combined force was sufficient, each should be held liable in respect of an invisible outcome.  
Under general law principles, the counter factual satisfaction of the “but for” test is not 
essential.  There was no error of law shown in the Tribunal’s conclusion that the plaintiff 
made a valid offer of compromise and was entitled to indemnity costs. 
 
 


