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Section 7A Motor Accidents Compensation Act 1997 (NSW) 
 
In Axiak v Ingram [2012] NSWCA 311, an infant plaintiff sought damages for personal 
injury which incurred when she ran across the road after alighting from a school bus.  She 
was struck by a vehicle heading in the opposite direction at about 40 kph.  At issue was 
whether the plaintiff was entitled to damages under the blameless motor accident provisions 
s7A of Motor Accidents Compensation Act (MACA).  The Court of Appeal overturned the 
first instance decision, and found that the plaintiff succeeded with a 50% reduction for 
contributory negligence. 
 
Intentional Injury/Exemplary Damages  
 
In Norberg v Wynrib [1992] 2 S.C.R. 226, the plaintiff sued for general and punitive damages 
against the defendant doctor on the grounds of sexual assault.  The plaintiff was addicted to 
drugs, which were obtained from the defendant in exchange for sexual relations. 
 
On appeal, the plaintiff succeeded in the Canadian Supreme Court.  The plaintiff’s consent to 
sexual assault was vitiated by the disparity in the relative positions of the parties, and her 
drug dependence meant she lacked capacity to genuinely consent.  As a matter of public 
policy ex turpi causa non oritur actio was not a bar to recovery.  The Court held that battery 
was actionable without proof of damage and liability is not confined to foreseeable 
consequences.  The plaintiff was entitled to aggravated and punitive damages.  The minority 
in the Court was also of the view that the plaintiff should succeed but primarily on the basis 
of a breach of fiduciary duty. 
 
Section 10 MACA 
 
In Suncorp Metway v Wickham Freight Lines and Butler and Weston [2012] QSC 237 
(Applegarth J), an infant plaintiff (Weston) sued in the NSW Supreme Court for damages 
following a motor accident in NSW that included a claim under s7J of MACA (NSW) for 
“special entitlements” for children on a no-fault basis. 
 
The defendant driver was in a Qld registered motor vehicle, and the Qld CTP insurer denied 
indemnity on the basis that the Qld policy only responded to accidents caused by a “wrongful 
act or omission” of a person other than the injured person. (s5(1)(b) Motor Accident 
Insurance Act 1994 (Qld)). 
 
“Special entitlements” under s7J MACA include hospital, medical, pharmaceutical and 
rehabilitation costs and apply where a: 
 
• child is injured as a result of a motor vehicle accident; 
 
• that is not caused by the fault of the owner or driver of that vehicle in the use or 

operation of the vehicle; and 
 
• that vehicle has motor accident insurance to cover the accident. 
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In these circumstances, the accident is ‘deemed to have been caused by the fault of the owner 
or driver’. 
 
The insurer claimed a declaration in the Qld Supreme Court on the basis that the Queensland  
policy did not respond to the claim for ‘special entitlements’ under s7J of MACA.  It argued 
there was no actual fault by the driver and liability should be real and not fictional.  The 
Queensland scheme should not be burdened by exposure to cases where fault is deemed. 
 
Applegarth J found the liability required by s7J MACA was real. 
 
•  ‘Fault’ under the NSW Act is defined as ‘negligence or any other tort’. The form of 

liability created by the NSW Act was found to be within the meaning of ‘wrongful act 
or omission’ under the Queensland Act. 

 
• If a statute creates a right to damages where a party was deemed to be at fault and so 

negligent or to have committed a tort, then the cause of action would still be one that 
involved a ‘wrongful act or omission’. 

 
• As a matter of public policy, it was noted that many people travel interstate and one 

purpose of the Qld policy is to protect those insured vehicles and drivers against 
liability to pay damages for common law and statutory causes of action which the law 
defines as a tort or other civil wrong. 

 
• If the Queensland Parliament had intended a gap to exist so that a Queensland driver 

would be liable for damages for ‘special entitlements’ personally under the MACA, it 
would have been expressed within the words of the statute or elsewhere. 

 
The Queensland statutory policy was accordingly held to respond to s7J MACA claims. 
 
The same principle would presumably apply to ‘blameless accidents’ under s7B of MACA, 
where a claim is also founded on ‘deemed fault’. 

 
This decision has avoided the potential liability of all drivers of Qld registered vehicles 
entering NSW for driving uninsured and unregistered vehicles.  Under s10 of MACA, to be 
recognised in NSW, a policy must cover liability in any part of the Commonwealth.  If the 
Queensland policy did not, then the vehicle would be uninsured in NSW.  If uninsured, then 
the registration is also invalidated.   


