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DIRECTOR OF PUBLIC PROSECUTIONS AMENDMENT (DISCLOSURES) BILL 2012 
 
Bill introduced on motion by Mr Greg Smith, read a first time and printed. 

Second Reading 
 
Mr GREG SMITH (Epping—Attorney General, and Minister for Justice) [10.30 a.m.]: I move:  

That this bill be now read a second time. 

The Government is pleased to introduce the Director of Public Prosecutions Amendment (Disclosures) Bill 
2012. The purpose of the bill is to clarify the obligations of law enforcement officers to disclose to the 
Director of Public Prosecutions sensitive material, being material that is subject to a claim of privilege, 
public interest immunity or statutory immunity. Such material might include, for example, documents 
revealing the identity of an informant or undercover police officer, in which case the immunity is claimed to 
protect their safety. The amendments also put in place arrangements for the disclosure of material subject 
to a statutory publication restriction.  
 
The requirements for disclosure of material by the police to the Director of Public Prosecutions are set out 
in section 15A of the Director of Public Prosecutions Act 1986. Pursuant to that section, a police officer is 
obliged to disclose to the Director of Public Prosecutions all relevant information, documents or other things 
obtained during the investigation that might reasonably be expected to assist the case for the prosecution 
or the case for the accused. For many years it has been the practice in this State that in order to comply 
with their requirements pursuant to section 15A in relation to sensitive material, police have advised the 
Director of Public Prosecutions of the existence of this material but have not been required to produce it to 
the Director of Public Prosecutions. Police would advise of the existence of the material that has not been 
provided in the brief of evidence provided to the Director of Public Prosecutions by way of a disclosure 
certificate prescribed by the Director of Public Prosecutions Regulation. The Director of Public Prosecutions 
will then inform the defence of the existence of the sensitive material, who in turn may issue a subpoena to 
the police for the disclosure of the material. Any challenge by the police to the request in the subpoena for 
disclosure is argued before the court, with the Crown Solicitor's Office representing the police.  
 
However, in the 2011 case of The Queen v Lipton, the Court of Criminal Appeal stated that in order to 
comply with their duty of disclosure, police officers are required to provide copies of sensitive material to 
the Director of Public Prosecutions not simply to disclose its existence. Implementing the obligation 
imposed by the Lipton case would have impacted heavily upon current practices of both the police in 
providing all material, not only non-sensitive material, and the Director of Public Prosecutions, with an 
increased workload, in having to review this additional material. The Government decided to preserve the 
existing disclosure practices and introduced the Director of Public Prosecutions Amendment (Disclosures) 
Act 2011 for that purpose. That Act amended section 15A to provide that where a police officer has 
sensitive material, he or she is not obliged to disclose it to the Director of Public Prosecutions, but must 
inform him of its existence. The amending provisions sunset on 1 January 2013. 
 
Following last year's amendments, the Government undertook a review of disclosure practices between the 
police and the Director of Public Prosecutions. Following consultation with the relevant agencies, this 
review was extended to other agencies engaged in investigating indictable matters, being the Police 
Integrity Commission, the New South Wales Crime Commission and the Independent Commission Against 
Corruption. The amendments proposed in this bill reflect a consideration of the law, current practice and 
how best to respond to the operational needs of the agencies concerned. This last point has been an 
important part of the Government's deliberations. The amendments proposed today strike a balance 
between an investigatory body's need to protect the safety of its witnesses and its investigative processes, 
and the prosecution's duty of disclosure and the need to ensure a fair trial for the accused.  
 
I now turn to the main detail of the bill. Item 1 of schedule 1 amends sections 15A (1), (3), (4) and (5) of the 
Director of Public Prosecutions Act to replace the words "police officers" with "law enforcement officers". At 
present, the disclosure obligations in section 15A apply only to police officers. However, agencies other 
than the NSW Police Force, such as the Police Integrity Commission, the New South Wales Crime 
Commission and the Independent Commission Against Corruption, also carry out investigations into 



criminal behaviour. Prosecutions resulting from their investigations are undertaken by the Director of Public 
Prosecutions where indictable offences are charged. It is sensible, therefore, to extend the disclosure 
obligations in section 15A to these agencies. Proposed new subsection (9) of section 15A found in item 3 
of schedule 1 defines the term "law enforcement officer" to include a police officer, or an officer of the 
Police Integrity Commission, New South Wales Crime Commission or the Independent Commission 
Against Corruption, who is responsible for an investigation into the suspected commission of an alleged 
indictable offence. Such law enforcement officers will be subject to the duty imposed by section 15A (1) to 
disclose all relevant material that might reasonably be expected to assist the case for the prosecution or 
the case for the accused to the Director of Public Prosecutions. Item 2 of schedule 1 inserts a proposed 
new subsection (1A) clarifying that a law enforcement officer's duty of disclosure arises when the Director 
of Public Prosecutions exercises any functions under the Act with respect to the prosecution of offences. 
Those functions include instituting, conducting and taking over criminal proceedings.  
 
Proposed new subsection (6) of section 15A in item 3 of schedule 1 confirms the current practice that the 
law enforcement officer must disclose to the Director of Public Prosecutions the existence of sensitive 
material. It further requires the law enforcement officer to inform the Director of Public Prosecutions of the 
nature of both the material and the claim of privilege or immunity. Proposed subsection (7) provides that 
the Director of Public Prosecutions may access sensitive material, in that an officer must provide copies of 
the sensitive material to the Director of Public Prosecutions on request. 
 
Items 1 and 2 of schedule 2 to the bill amend the regulation to provide for a new form of disclosure 
certificate to be completed by law enforcement officers. The new certificate includes schedules for the law 
enforcement officer to complete, describing all material, both sensitive and non-sensitive. Where there is 
sensitive material, the schedule requires the nature of the immunity or privilege claimed to be described. It 
is anticipated that the Director of Public Prosecutions will not require copies of the sensitive material to be 
provided in every case. With the description of sensitive material in the schedule to the new disclosure 
certificate, the Director of Public Prosecutions will be aided as to when it is appropriate to seek access to 
the material in order to consider how it might impact on the prosecution or the defence's case. This change 
reflects the observation of the Court of Criminal Appeal in Lipton that the Director of Public Prosecutions 
can effectively discharge his role in conducting prosecutions only by having access to all information 
relevant to issues in the case. The change also takes a common sense approach in not burdening both the 
police and the Director of Public Prosecutions in having to copy, send and review all sensitive material, but 
only that material which the Director of Public Prosecutions decides on a case-by-case basis is necessary 
to review. 
 
Proposed new subsection (8) in item 3 of schedule 1 recognises that there are statutory restrictions on the 
publication of evidence gathered in the course of hearings undertaken by the Police Integrity Commission, 
the New South Wales Crime Commission and the Independent Commission Against Corruption. For 
example, section 45 of the Crime Commission Act allows the commission to direct that evidence given 
before it must not be published. It also provides for the commission to give permission for the evidence to 
be provided to such persons as the commission specifies. Similar provisions exist in the Police Integrity 
Commission Act and the Independent Commission Against Corruption Act, and are defined as a statutory 
publication restriction in proposed new subsection (9). 
 
There may be occasions when evidence given to one of the commissions at a hearing might meet the test 
for disclosure in a particular prosecution, in that it might reasonably be expected to assist the case for the 
prosecution or the case for the accused person. In those circumstances, subsection (8) applies and 
requires the law enforcement officer to inform the Director of Public Prosecutions of the existence and 
nature of the material by completing the schedule provided in the disclosure certificate, but only to the 
extent not prohibited by the statutory publication restriction. 
<5> 
As I said, this bill broadens the obligations relating to disclosure of material to the Director of Public 
Prosecutions by applying it to all law enforcement officers who brief the Director of Public Prosecutions and 
strikes a balance between the investigator's need to protect the safety of its witnesses and investigative 
processes with the Director of Public Prosecutions' duty to ensure a fair trial for the accused. I commend 
the bill to the House. 
 
Debate adjourned on motion by Ms Cherie Burton and set down as an order of the day for a later 
hour. 
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DIRECTOR OF PUBLIC PROSECUTIONS AMENDMENT (DISCLOSURES) BILL 2012 
Second Reading 

 
Debate resumed from an earlier hour. 
 
Mr PAUL LYNCH (Liverpool) [4.52 p.m.]: I lead for the Opposition in debate on the Director of Public 
Prosecutions Amendment (Disclosures) Bill 2012. The Opposition will not oppose the bill in this place but it 
reserves its right to review it in the other place. I say that because whilst I received a copy of the briefing 
note and the bill yesterday and I have had an opportunity to look at it, I would like to give it a bit more 
consideration before I give a definitive view about what the Opposition might do. Having said that, my 
suspicion is that we will end up supporting it, bearing in mind the history of the matter and what I have seen 
of the bill to date. 
 
The object of the bill is to amend the Director of Public Prosecutions Act in a number of ways. It will require 
officers of the New South Wales Crime Commission, the Police Integrity Commission and the Independent 
Commission Against Corruption when investigating alleged indictable offences to disclose to the Director of 
Public Prosecutions all relevant material that might reasonably be expected to assist the case for the 
prosecution or the case for the accused person in the same way as the police. It also has as an object to 
clarify an exception from the duty of disclosure that applies in respect of material that is the subject of a 
claim of privilege, public interest immunity or statutory immunity and to remove the sunset provision that 
applies in relation to that exception. It also has as an object to allow law enforcement officers to withhold 
providing to the Director of Public Prosecutions material obtained during investigation that is the subject of 
a statutory publication restriction. 
 
These matters were discussed in this place last year as a result of the Court of Criminal Appeal case of 
Lipton. Legislation was moved and dealt with urgently with the Opposition's consent because of the time 
constraints essentially to provide a status quo position. That legislation had a time limit on it and that time 
will end, I think, in January next year. Unless the legislation is dealt with now there will be difficulties. 
Effectively, this bill allows the current situation to continue, albeit there are some increased requirements 
on disclosure on the part of some people, so probably a measured approach has been taken to it. As I said 
earlier, I would like an opportunity to consult further before I give a final view of where I think we should be 
going. On the basis of what I have seen to date, the Opposition will not oppose the bill in this place. 
 
Mr RON HOENIG (Heffron) [4.54 p.m.]: At this stage the Opposition commends and does not oppose the 
Director of Public Prosecutions Amendment (Disclosures) Bill 2012 because it enshrines in legislation the 
concept of fairness of criminal prosecutions. It requires not only the police but also the Independent 
Commission Against Corruption, the Police Integrity Commission and any other investigative body to 
disclose to the Director of Public Prosecutions material that aids the prosecution or, alternatively, aids the 
defence. It enshrines in legislation that a prosecution for indictable offences by the Crown is a prosecution 
by the State. It enshrines the concept that the Crown is not divisible. If the State is in possession of material 
that either aids the prosecution or, alternatively, aids the defence, the Director of Public Prosecutions or a 
Crown prosecutor, no doubt on his behalf, has to disclose that material. 
 
In the past organisations other than the NSW Police Force that are undertaking their own statutory 
investigations have sought to retain information for their own purposes for the best possible motives, but 
this has hindered the Crown in the prosecution of particular matters. On occasions there has been a 
miscarriage of justice because the Crown has not been able to satisfy its duty of disclosure—not because 
the director or the police have not had access to material but because some other independent State 
agency has been undertaking its own investigation. 
 
Some of us who have practised in the criminal law area—I am sure that the Attorney General has seen this 
as well—have discovered that when an arrest and prosecution occurred during the course of a much wider 
investigation and police have been given some of the information to effect an arrest and prosecution, the 
balance of that material has not been disclosed. This places the Director of Public Prosecutions or a Crown 
prosecutor on his behalf in a position where they should be informed of the nature of that material. Even if 
the material is sensitive—and there are many occasions when not just police but also independent 



investigators are in possession of sensitive information—the nature of that material should be disclosed, at 
least to the director as that is fundamental to the administration of justice in this State. The Director of 
Public Prosecutions or Crown prosecutors must be made aware of the nature of that material so that all 
issues can be addressed. 
 
Many law enforcement officers, organisations and commissions will not necessarily be happy about such a 
disclosure if they are discharging their own obligations. It goes without saying that the strength of many 
investigations lies in the information provided. Information is so sensitive that it can risk the lives of those 
who provide it so it is understandable that concern has been expressed by these organisations and 
agencies. However, in a prosecution for an indictable offence the prosecution authorities who are acting on 
behalf of the State must disclose that material. 
<40> 
Item [3] of schedule 1 to the bill relates to the need to disclose sensitive information. New South Wales 
courts have developed a practice in indictable offence cases, particularly serious sexual offences, of being 
reluctant to hand over or even disclose to the Director of Public Prosecutions the nature of material that law 
enforcement agencies possess. One example is the case of two accused, Johnson and Usher, who were 
convicted when police were reluctant to hand over sensitive and shocking child pornography photographs 
to a Crown prosecutor. Through the Crown prosecutor's assistance and negotiation, ultimately the material 
was handed over. Each accused pleaded guilty and was given a sentence with a non-parole period of 20 or 
22 years. 
 
I believe the Court of Criminal Appeal reduced Usher's sentence to 18 years. The size of the sentence 
imposed in this case indicates the seriousness of the matters that were not disclosed at first instance. This 
House should be concerned about the requirement to sign the disclosure certificate. I do not know whether 
careful consideration has been given to this requirement, which is probably why the member for Liverpool 
reserved his option. At first blush, I thought it was just another piece of paper with which law enforcement 
agencies have to comply in discharging their obligation. However, the full requirement set out in clause 5 of 
schedule 2 provides, in part: 

For the purposes of section 15A of the Act, disclosures by a law enforcement officer to the Director must: 
 
(a) be in the form set out in Schedule 1, and 
 
(b) be completed, signed ... 

 
The form is that of an undertaking. It continues: 

I undertake to advise the DPP in writing, as soon as practicable, if I become aware of any additional information, 
documents or other things that might reasonably be expected to assist the case for the prosecution or the case 
for the accused person. 

 
Whilst no doubt the director and those who practice in criminal law are happy that those undertakings are 
signed, I am not too sure that any careful consideration has been given to the consequences of signing 
such an undertaking. The consequences of failing to discharge a signed undertaking relating to court 
usually are dealt with as contempt of court. If the Police Integrity Commission, the Crime Commission or 
the Independent Commission Against Corruption are required to undertake to disclose material and fail to 
do so, those bodies could be held liable for the criminal prosecution of contempt. 
 
Prior to this bill being considered in the other place and in the event that I am wrong in my assessment of 
clause 5, certainly the Attorney General, or perhaps the shadow Attorney General, should consider the 
ramifications of signing the form contained in the bill. As I said, I saw the bill only this afternoon and my 
assessment may be wrong. I do not see anything wrong with these bodies being accountable; 
parliamentary oversight committees have not been sufficient. For example, those who practice in the 
criminal law area have been aware of the Crime Commission's failings for quite some time. Recent 
legislative or Executive Government intervention has improved that body's legal requirements. Certainly, 
the Opposition supports the concept of enshrining this legislation, but in the intervening period someone 
should give careful consideration to the wording of clause 5. 
 
Mr GREG SMITH (Epping—Attorney General, and Minister for Justice) [5.04 p.m.], in reply: I thank the 
member for Liverpool and the member for Heffron for their contributions to the debate. I note that the 
Opposition does not oppose the Director of Public Prosecutions Amendment (Disclosures) Bill 2012, but 
wants to examine it closely before it is debated in the other place. I have no issue with that. The secrecy 
provisions of the Independent Commission Against Corruption, the Crime Commission and the Police 



Integrity Commission are covered in the legislation and the provisions regarding material in the possession 
of police for a particular purpose may be limited. When those agencies give out information to other 
agencies, conditions sometimes are applied. The commission may be willing to waive that for the purposes 
of a particular case if the Director of Public Prosecutions is allowed to look at the material and consider its 
relevance to the issues in the case. 
 
The courts have dealt with such matters. In fact, on occasions courts uphold claims for public interest 
immunity even though the material may be of some assistance, but they balance the arguments and decide 
whether the public interest is greater than that of the accused. I remember that the infamous Milperra 
massacre case led to such a decision. Justice McHugh in the Court of Criminal Appeal ruled that it was not 
unfair to the accused to not have access to certain material. Many similar decisions have been made 
subsequent to that case, the name of which escapes me at the moment. This bill makes a number of 
amendments to the Director of Public Prosecutions Act 1986. It broadens the obligations relating to 
disclosure of material to the Director of Public Prosecutions and strikes a balance between the investigator 
and the need to protect witnesses and the investigating processes in the Director of Public Prosecutions' 
duty to ensure a fair trial for the accused. I commend the bill to the House. 
 
Question—That this bill be now read a second time—put and resolved in the affirmative. 
 
Motion agreed to. 
 
Bill read a second time. 

Third Reading 
 
Motion by Mr Greg Smith agreed to: 

That this bill be now read a third time. 

 
Bill read a third time and transmitted to the Legislative Council with a message seeking its 
concurrence in the bill. 

	  


