
COMMON LAW PRACTICE UPDATE 5 
 
 
Sections 62 and 63 of the Motor Accidents Compensation Act 1999 
 
An insurer sought judicial review of two decisions made by the proper officer in AAMI Ltd v 
Ali [2012] NSWSC 969 The first decision denied the insurer a further medical assessment of 
the plaintiff’s neurological injuries and the second denied review of a certificate concerning 
those injuries by the medical review panel. Beech-Jones J concluded that there was no error 
in refusing a review of a decision that the plaintiff’s injury exceeded 10% WPI. However, he 
also found that the CARS assessor had erred in interpreting his powers so that he was only 
able to refer injuries for further assessment under Section 62 on the grounds of deterioration 
or available additional relevant information. In this regard the Court granted declaratory 
relief. 
 
Occupiers Liability 
 
In Upper Lachlan Shire Council v Rodgers [2012] NSWCA 259, the 65 year old plaintiff 
tripped over a log and suffered injury after returning to a darkened car park operated by the 
defendant Council. The plaintiff succeeded at first instance without reduction of contributory 
negligence. The appeal was dismissed. The Court found that the plaintiff’s approach was 
reasonable. The lack of lighting was a breach of the duty of care and there had been no failure 
by the plaintiff to take reasonable care for his own safety. 
 
In Curtis v Harden Shire Council [2012] NSWSC 757 (Fullerton J), the deceased skidded on 
rural roadworks which had rendered the road slippery through loose gravel. There were 
warning signs, but they related only to chip hazard. Following her death, the driver’s spouse 
and children sued the Council for compensation to relatives. There was no signage restricting 
the 100 kph speed limit.  Fullerton J was satisfied that a speed reduction sign in combination 
with a pictorial slippery road sign should have been put in place before the roadworks 
commenced, and at appropriate intervals thereafter, to alert users to the potentially hazardous 
conditions, and that it would be neither burdensome nor onerous for the Council to have 
taken these precautions.  The Council relied on the statutory defence under 43A of the Civil 
Liability Act, whereby the Council would not be liable in the exercise of a statutory power 
unless the act or omission was so unreasonable that no authority could properly consider the 
act or omission to be a reasonable exercise of or failure to exercise its power.  This is a 
Wednesbury unreasonableness test, requiring the conduct to be so devoid of plausible 
justification that no reasonable body of persons could have reached it. Fullerton J said that the 
fact that minds might differ as to the need for the signage and restriction of speed meant that 
Wednesbury unreasonableness was not met.  Her Honour was not satisfied that a Section 44 
non-feasance defence was made out, and, in any event, was not satisfied that it was 
established on the evidence that the road condition caused the accident.” 
 
In Indigo Mist Pty Ltd v Palmer [2012] NSWCA 239, the female plaintiff fell at a Hotel in 
Darlinghurst after slipping on some liquid on the stairs.  The plaintiff sued the occupier, the 
licensee and the manager, along with the firm of architects which undertook refurbishment of 
the hotel. Although it was obvious that patrons and staff would carry drinks up and down the 
stairs and that spillage would present a hazard, the architect did not consider this. The trial 
judge held the risk foreseeable under section 5B of the Civil Liability Act. Causation was 
established under Section 5D and there was no evidence to establish a defence under Section 
5O, in that it was not established that the architect’s work was in accordance with widely 
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accepted peer professional practice. There was no response by the occupiers to the 
foreseeable risk of harm. The appeals of the occupiers and the architect were dismissed.  An 
appeal from the finding that the plaintiff was exercising reasonable care for her own safety 
and was not guilty of contributory negligence also failed. 
 
Section 3B of the Civil Liability Act 2002  
 
A plaintiff underwent dental treatment in Dean v Phung [2012] NSWCA 223, in relation to 
which a specialist gave evidence that no reputable dentist could hold a particular belief that 
the treatment was appropriate or necessary. The trial judge upheld a claim in negligence only.  
On appeal, it was found that, in this regard, he was in error.  Consent to treatment is vitiated 
by deception or fraud and intent to cause injury can be constructive intent caused by a lack of 
reasonable belief in the efficacy of the treatment given. As a result, the plaintiff succeeded 
not just in negligence but in trespass to the person and was entitled to an award of exemplary 
damages of $150,000 in addition to common law damages in accordance with Section 3B of 
the Civil Liability Act. 
 
Product Liability - Sections 68 and 68B of the Trade Practices Act 1974 
 
In David Kelly v Motorcycling Events Group Australia Pty Ltd (Curtis DCJ unreported 6 July 
2012) the plaintiff was struck by another motorcyclist at high speed while engaged in 
motorcycle cornering skill training on a circuit. It was conceded that although the injury was 
foreseeable, it was also alleged that the collision was wholly the plaintiff’s own fault. The 
plaintiff relied upon the TPA Section 74 warranty in relation to supply of services and argued 
that the defendant’s exclusion and indemnity clauses were prohibited by Section 68. Section 
68, however, is modified by Section 68B in respect of the supply of recreational services. It 
was submitted for the plaintiff that because he used his motorcycle for work and the skill 
improvement related to this, the activity in which he was engaged was not recreational. Curtis 
DCJ rejected this argument. Curtis DCJ held however, that because the release was not 
limited to liability for death or personal injury but purported to also exclude liability for 
property damages, the necessary condition for the operation of Section 68B was not satisfied, 
Section 68 applied and the release was void.  As a result, the plaintiff succeeded with a 30% 
reduction for contributory negligence. 
 
Product Liability 
 
In Nicholls v Elgas Ltd & Woolacott (ACT SC, Master Harper unreported 25 July 2012), the 
first defendant supplied to Woolacott, the third party, a gas cylinder which had been 
overfilled. As a consequence, escaping gas was accidentally ignited and the resultant 
explosion caused injury to the plaintiff.  This was a breach of the defendant’s duty of care, 
but there was no fault on the part of the third party/home occupier. 
 
Allianz Australia Insurance Ltd v Cervantes [2012] NSWCA 244 
 
In Allianz Australia Insurance Ltd v Cervantes an insurer appealed to the Court of Appeal. It 
was held that refusal to accept a medical practitioner’s opinion based upon disbelief of the 
claimant’s history when the CARS assessor accepted that history was not an error of law.  It 
was open to award damages by way of a lump sum or buffer and there was no error even 
when that buffer was substantial, being in this case $75,000 for past economic loss and 
$400,000 for future economic loss. The assessment was impressionistic or evaluative but was 
not arbitrary and capricious. The appellant insurer had failed to demonstrate error and the 
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appeal was dismissed.  This was a case in which anything approaching precision in 
calculating future economic loss was difficult, if not impossible, and the buffer was entirely 
justified.  


