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THE COUNCIL OF THE NEW SOUTH WALES BAR ASSOCIATION

RE: LEGAL PROFESSION ACT 2004 AND INCORPORATED LEGAL PRACTICES

MEMORANDUM

1 . I am asked to advise the Council of the New South Wales Bar Association in relation

to specific questions concerning incorporation of barristers' practices.

Background

2. I am briefed with a proposal for incorporation circulated to the Bar.

3. At its meeting oT 6 June the Bar Council resolved to seek senior counsels' advice

(Slater QC and Walker SC) as to:

. whether incorporation of barristers' practices would result in any tax benef¡ts to

them;

. whether there are any benefits, or disadvantages, from incorporation in terms of

limitation to barristers' liab¡lity; and

. whether there are other advantages or disadvantages for barristers - and the Bar

- in banisters being able to incorporate their practice.

4. At a meeting on 18 July 2013 the Bar Council gave consideration to the concept of

¡ncorporat¡on of barristers' practices. The Bar Council had received a request in

accordance with s.249D of hhe Corporat¡ons Act 2001 for a general meeting of the

Bar to be held in respect of this issue. The Bar Council decided to call the meeting

sought.

Spec¡f¡c quest¡ons

5. I am asked:

(a) What changes would need to be made Io the Legal Profession Act 2004 lo

permit a barrister to incorporate their practice?

(b) What provisions of the Act would then apply to an incorporated practice if the

Parliament did not wish to exempt a barrister's incorporated practice from the

provisions now apply¡ng to a solicitor's incorporated practice?

(c) What would be the consequences for an individual barrister ¡f the present

incorporated practice reg¡me were applied to a barrister's incorporated
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practice - including audit requirements, registrat¡on with ASIC etc? That is,

what would be the pract¡cal consequences for the running of barr¡ster's

practices if they were subject to the statutory and other regulatory

requirements of an incorporated practice under the Legal Profession Act?

6. I am asked to consider, in preparing my advice, whether the changes to the Act and

Rules proposed by Mr Hyde Page would achieve their stated aim.

Mr Hyde Page's proposals

7. I note the requisition for a general meeting of the Assoc¡ation called on the Bar

Counc¡l "to amend the NSW Barrister Rules to permit each individual barrister to offer

legal services through a single-member, sole director company formed under the

Corporations Act 2001 ".

8. Mr Hyde Page's document titled Memorandum: Incorporated Legal Practice

proposed a limited enqu¡ry into possìble amendment of the NSW Barristers' Rules,

and an amendment of the Legal Profession Act 2004, so that it is possible for a

barr¡ster to become the employee of a corporation and to offer his or her professional

services ¡n that capac¡ty, with certain provisos regarding the ownersh¡p and activities

of the corporation:

9. In a note ieaded Incorporated Legal Practice: Tax Advantages, Mr Hyde Page

proposed amendments to rule 16 of the Barristers' Rules and sections 132 and 134

of lhe Legal Profession Act 2004 as follows, new text shown lhus:

Bar Rules

164 a barr¡ster must be a sole pract¡t¡oner and, except to the extent per
16(2) and 16(9 must not:

(a) practice ¡n partnership with any person;

(b) pract¡ce as the employer of any legal pract¡t¡onq who acts as a legal
pract¡t¡oner in the course of that employment;

(c) practice as the employee of any person;

(i)

corporate ent¡tv:

d¡rector. and does not otherwise contravene Rule 16fi):

Liability limited by a scheme approved under P¡ofessional Stând¡rds Legislârior)

(d) be a legal pract¡t¡oner director of an ¡ncorporated legal pract¡ce; or

(e) be a member of a multi-disc¡pl¡nary partnership.

16e) Notw¡thstanding anvthina else ¡n these Rules ¡t ¡s pem¡ss¡ble for a barrister to
þractice as the emolovee of a cor)orate ent¡tv. or on a permanent contract with a
cor)orate entitv prov¡ded that:

(¡¡)

(i¡¡)
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(v¡) the corporate ent¡tv does not offer anv other k¡nd of professional serv¡ces to
the publ¡c.

16ß) A coroorate ent¡tv that is operated bv a barr¡ster in accordance w¡th Rule 16(2 mav
be constituted as the trustee of a discretionarv trust. Drov¡ded that the class of trust
benef¡c¡ar¡es is restricted to the barr¡ster's ¡mmediate fam¡lv and personal fam¡liars
and entities that are also within the exclusive ownersh¡p and control of the barr¡ster.

Legal Prcfession Act 2004

132 Purposes

(1) The purposes of th¡s Part are:

(a) to regulate the prov¡sion of legal services þy corporat¡ons in th¡s jurisdiction,
and

(b) to regulate the prov¡sion of legal services in th¡s jur¡sdict¡on in conjunct¡on
with the prov¡s¡on of other services (whether by a corporat¡on or persons
acting ¡n paìtnersh¡p with each other).

e) This Part does not reoulate compan¡es owned by barr¡sters pursuant to rule 16 of the
Barristers Rules or anv successor to rule 16 of the Barristers Rules.

134 Nature of incorporated legat practice

(1) An ¡ncorporated legal pract¡ce is a corcoration that engages in legal pract¡ce ¡n this
jurisd¡ction, whether or not it also prov¡des services that are not legal serv¡ces.

(2) However, a corporat¡on is not an incorporated legal pract¡ce if:

(a) the corporat¡on does not rece¡ve any form of, or have any expectation of, a
fee, ga¡n or reward for the legal serv¡ces it provides, or

(b) the only legal serv¡ces that the corporat¡on provides are any or all oÍ the
following services:

(i) in-house legal services, namely, Iegal services provided to the
corporat¡on concerning a proceeding or transact¡on to wh¡ch the
corporat¡on (or a related body corporate) is a pafty,

(ii) sev¡ces that are not legally required to be prov¡ded by an Australian
legal pract¡t¡oner and that are provided by an off¡cer or employee who
¡s not an Australian legal practit¡oner, or

(c) the cotporation is a complying community legal centre, or

(d) th¡s D¡v¡s¡on orthe regulations so provide.

b) the corporation is ma¡nta¡ned bv a barrister ¡n accordance with Rule 16 of the
Barristers Bules. or in a successor to Rule 16. and the corporat¡on onlv
Drovides leaal serv¡ces in a wav that ¡s consistent w¡th the reouirements of
Rule 16.

(3) The regulations may make prov¡sion for or w¡th respect to the applicat¡on (w¡th or
w¡thout specif¡ed mod¡fications) of prov¡s¡ons of th¡s Act to corporations that are not
incorporated legal pract¡ces because of the operatìon of subsection (2).

(4) Nothing ¡n thìs Div¡s¡on affects or applies to the provision by an ¡ncorporated legal
practice of legal services in one or more other jur¡sd¡ct¡ons.

(ìv)

(v)

the corpotate ent¡tv is identif¡ed only bv its Austral¡an companv number or bv
the name of ¡ts sole director alono w¡th the appellation 'Ptv Ltd':

thô ..^ft1^rAtA Antii.t dñêc nôt a.lñnt ôr allêmnt ¡n mârkÞt itaêlf hv I ßino 2
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No ¡ncorporation by barr¡sters

'10. Both rule 16 and s.54 01 Ihe Legal Profession Act 2004 restrict barristers to practising

as sole practitioners.

11. Section 54 provides:

(1) lt is a statutory cond¡tion of a local pract¡s¡ng cert¡f¡cate for a barr¡ster (but not a
sol¡c¡tor and batister) that the barr¡ster must not:

(a) engage ¡n legal practice otherw¡se than as a sole practitioner, or

(b) engage in legal pract¡ce in partnersh¡p w¡th any person, or

(c) engage ¡n legal pract¡ce as the employee of any person, or

(d) hold off¡ce as a legal pract¡t¡oner d¡rector of an ¡ncorporated legal practice.

(2) Subsection (1) does not apply to:

(a) a baïister who is, or who is of a class or descr¡pt¡on of barr¡sters, specif¡ed
by the Bar Council for the purposes of this sect¡on, or

(b) a barr¡ster who is of a class or descript¡on of barristets prescribed by the
regulat¡ons for the purposes of this section,

þ the erte respect¡vely specified by the Bar Counc¡l or prescr¡bed by the
regulations.

Bar Council has not specified any barr¡ster or class of barristers for the purposes of

s.54 of the Legal Profession Acf, and there are no regulat¡ons for those purposes.

lncorporation

12. The Legal Profession Act provides for incorporated legal practices (and multi-

disciplinary partnerships) in Part 2.6, ss.132-182.

13. The structure of Part 2.6 assumes that only solicitors, and not barristers, may be

involved in incorporated legal practices (lLPs).

14. Part 2.6 contemplates in a number of respects that an ILP may provide services

other than legal services.

15. lt is required that an ILP to has at least one legal practitioner director. There is no

provision as to who may own shares in an lLP. Receipts may be shared between an

lLP, Australian legal practitioners and others (but not including barristers): s.151 of

lhe Legal Profession Act.

16. The Act expressly preserves the professional obligat¡ons of Austral¡an legal

practltioners prov¡ding services on behalf of an lLP, by s.143. Matters of professional

conduct however relate to individuals and not law practices.

17 . An ILP in its own right is a law practice, under the definition in s.4 of ihe Legal

Profession Acl. Accordingly, the general obligations relating to disclosure of costs,

dealing with trust monies, fidelity fund contributions and compliance w¡th

Liabiliry limired by a scheDre approvecl under Prolessional Standa¡ds Legislation
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investigations apply to an lLP.

Cafiying on pract¡ce

The effect of s.14 of lhe Legal Profession Act ¡s that the only people who may

engage in legal practice in the jurisdict¡on are Australian legal practitioners:

s.1 4(1)(a), subject to a series of exceptions in s.14 (2), including

(a) legal practice engaged in under the authority of a New South Wales or

Commonwealth law: s.14(2) (a); and

(b) legal practice engaged in by an incorporated legal practice in accordance with

Part 2.6: s.1a(2) (b).

Section 14(2)(h) also provides for practice of a kind prescribed by the regulations.

The only prescribed legal practice relates to industrial organisations registered under

lhe lndustr¡al Relations Act 7996 or Schedule 1 to the Workplace Relations Act 1996

(Cth): clause 8A of the Legal Profession Regulation.

That is, to contemplate barristers engaging in legal practice via a corporate vehicle

would also require amendment to the Legal Profession Acf or other law so as to bring

the entity w¡thin s.14, in some form.

Management of legal setvices provided by an ILP

There is a fundamental obligation that an ILP must have at least one legal

pract¡tioner director, who must hold an unrestricted practising cert¡f icate: s.1 40(1 ).

Each legal practitioner director of an ILP for the purposes of the Act is responsible for

the management of the legal services provided in New South Wales by the ILP:

s.140(2), and has an obligation to ensure that:

(a) appropriate management systems are ¡mplemented and maintained to enable

the legal services in accordance with the professional obligations of

Australian legal practitioners and other obligations imposed by or under the

Legal Profession Act, The Legal Profession Regulation 2005 o( lhe legal

profession rules; and

(b) those obligations of Australian legal practit¡oners who are officers or

employees of the practice are not affected by other officers or employees of

the practice: s. 1 40(3).

This clearly contemplates officers or employees of an ILP who are not Australian

Iegal practitioners.

Section 140(4) goes further and provides that if it ought reasonably to be apparent to

19.

20.

21.

22
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a legal pract¡tioner director of an ILP that prov¡sion of legal services by the pract¡ce

will result in breaches of the professional obligations referred to in s.140(3) the

director "rnust take all reasonable action available to the directol' to ensure that

breaches do not occur and set appropriate remedial action is taken in respect of

breaches that do occur.

Contravention of ss.140(3) or (4) or both by a legal practitioner director is capable of

being professional misconduct: s.140(5). Similarly, it is expressly provided that:

(a) unsatisfactory profess¡onal conduct or professional misconduct of an

Austral¡an legal practitioner employed by the ILP;

(b) conduct of any other director who is not a legal practitioner, of the ILP that

adversely affects the provision of legal services by the pract¡ce;

(c) the unsuitabil¡ty of any other director who is not a legal practit¡oner of the ILP

to be a director of a corporation that provides legal services,

is capable of being unsatisfactory professional conduct or professional misconduct by

a legal practitioner director: s.141 .

The director has available a defence if the director can establish that he or she took

all reasonable steps to ensure that the conduct referred to in s.141 (1) (a) or (b) did

not occur, and unsuitable directors were not appointed, under s.141 (14). FurtheÍ, a

Iegal practitioner director must ensure that all reasonable action avai¡able to that

director is taken to deal with any unsatisfactory professional conduct or professional

misconduct of a legal practitioner employed by the practice: s.141 (2).

P rof e s s io n al obl i g at i o n s

Section 143 provides that an Austral¡an legal practit¡oner who provides legal services

as an officer or employee on behalf of an ILP is not excused from compliance with

his or her professional obligations as, and does not Iose the professional privileges

of, an Australian legal practit¡oner. Section 143(3) expressly preserves legal

professional privileges including client legal privilege.

Beferences to Law Society and Law Society Council

The restriction of incorporated legal practice to solicitors is expressed in Part 2.6,

notwithstanding references to 'Australian legal pract¡tioners', with multiple references

to the Law Society and Law Society Council.

A number of formal notices in relation to a corporation carrying on legal practice must

be given to the Law Society, and several express powers are g¡ven to the Law

Society Council.

Liability Iimited by a scherne approved uùder P¡ofessioual Srendards Legislariolì
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The respects in which the Law Society or the Law Society Council is expressly

invoked may be summarised as follows:

(a) notice of an intention to start providing legal services, or of ceasing to provide

legal services must be given to the Law Society: s.137(1), s.139(1);

(b) an ILP which ceases to have any legal practitioner directors must notify the

Law Society: s.142(2)i

(c) the Law Society Council may appoint an employed legal practitioner with an

unrestricted practising certificate, or another person, to exercise the funct¡ons

of a legal practitioner director under Part 2.6: s.1a2(5).

Most directly, s.144 requires that an ILP and each insurable solicitor who is a legal

practit¡oner director or an officer or employee of the practice complies with the

obligations of an insurable solicitor under Part 3.3 of the Act with respect to insurance

policies and payments to or on account of the Solicitors Mutual lndemnity Fund, for

professional indemnity insurance: s.144(1). A barrister is not, of course, an 'insurable

solicitor' as defined in s.402 of the Legal Profession Act.

Sections 1 53 and 154 provide for the Supreme Court to make an order disqualifying

a corporation from provided legal services, or disqualifying a person from managing

an lLP, on the application of the Law Society Council or the Commissioner.

The Law Society Council and the Commissioner are permitted to disclose information

obtained in connection with exercising functions under the Legal Profession Act

concerning a corporation that is or was an ILP to the Austral¡an Securities and

lnveslment Commission, relevant to the Commission's functions: s.155.

Other provision is made in relation to ¡ntervention in external admin¡stration

proceedings under the Corporations Acf and other legislation by ss.156 to 159, again

referring only to the Law Society Council and the Comm¡ssioner.

Auclit

Sect¡on 670 ot lhe Legal Profession Acf permits the audit of a law practice by the

Law Society Council or the Commissioner.

The audit power is cast ¡n general terms, as to "the compliance of a law pract¡ce (and

of its officers and employees) with the requ¡rements of this Act, the regulations or the

Iegal profession rules" .

Section 670(2) expressly contemplates an audit of an ILP as to compliance w¡th the

requirements of Part 2.6 and the management of provision of the ILP's legal services

- that is, the s.140(3) obligation ¡mposed on legal pract¡t¡oner directors of an lLP.

LiÀbilicy limired by a scìreûre approved uDder Professional SraDilarcls Legislation
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36. Section 670(7) however expressly provides "nothing in this section authorises the

conduct of an aud¡t in relation to a barristef'.

37. The Legal Services Commissioner developed a set of ten objectives addressed to

demonstrate, in the Commissioner's view, that an ILP has appropriate management

systems in place.

38. The Commissioner's Office requires new lLPs to self-assess their compliance with

the ten standards, and may audit the ILP to review the ILP's compliance.

39. The check list reflects the fact that lLPs conduct a solicitor's practice and includes

references to fee earners other than legal practitioner d¡rector or directors, and eg

require accounting systems for trust and other monies under Part 3.1 Division 2 of

the Legal Profession Act.

Corporations Law

40. Section 1 62 of fhe Legal PrcÍession Act prevails, to the extent of any inconsistency,

over "applicable corporate law" which means:

(a) provisions of lhe Corporations Act 2001 (Clh)i

(b) whichever other Act or Law under which the practice may be incorporated, if

not under the Corporations Acti and

(c) the constitution or other constituent documents ofthe lLP.

41. None of that will relieve a corporate entity from complying with the obligations under

the Corporations Act (or other applicable corporate law) applying to all companies

including:

(a) registration;

(b) consideration of the rules for internal management of the company (with

special rules for single shareholder / single director companies);

(c) directors' obligations - to shareholders and in certain circumstances, to

creditors;

(d) ongoing obligations to notify ASIC of directors / secretary names and

addresses, registered office details, and any different principal place of

bus¡ness;

(e) maintainingcompanyregisters;

(f) .disclosure of its ACN or ABN on public documents and negotiable

¡nstruments; and

Liabilrry limited by a scheme approved uùder Professional Scârìdârds Legislation
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(g) paying annual review fees;

(h) keeping sufficient financial records to record and explain the company's

financial position - and preparing aud¡ted f¡nancial reports sent to

shareholders and lodged with ASIC if the company were not, as would be

expected, a 'small proprietary company' (s.45A Corporctions Act).

(This is not an exhaustive list of the relevant obligations.)

42. Whilst outside the scope of this advice, I note that the present Professional

Standards Liability schemes for barristers and solicitors would not apply directly to an

lLP, because the ILP (unlike a barr¡ster or solicitor officer or employee) could not be

a member of the Bar Association or Law Society.

Changes required to the Act to permit a barr¡ster to incorporate

43. Fundamentally, s.54 of the Legal Profession Acf would require amendment (as would

at least rule 16 of the Barristers' Rules).

44. ln addition, s.144 would require amendment so as to avoid characterising all

¡ncorporated pract¡ces as insurable solicitors for professional indemnity insurance

purposes under Part 3.3 of the Act: see [29].

45. Unless the other sect¡ons which I have referred to above regarding the notices to be

given to the Law Society and express powers given to the Law Society Council (see

t26l-t321) were amended, the Law Soclety and Law Society Council rather than the

Bar Association and Bar Council would have regulatory overs¡ght of the incorporated

practice. However, the funct¡ons of the Law Society Council under s.699(1) of the

Legal Profession Act however relate only to solicitors, not barristers. The Bar Council

would remain responsible for issue of practising certif¡cates to barristers and other

matters including as to professional conduct.

46. Under s.705 of The Legal Profession Acf the Law Society Council may make rules

with respect to the provision of legal services by or in connection with lLPs (and of

other services where they may give rise to a confl¡ct of interest), and as to

professional obligat¡ons relating to such legal services, although jo¡nt rules may be

made by the Bar Council and Law Society Council under s.704.

47. The Law Society Council or the Commissioner would have power to audit the

¡ncorporated practice under s.670(2) unless the exclusion in s.670(7) - "nothing in

this section authorises the conduct of an audit in relation to a barristef" - was to be

read so as to refer to both a barrister and a barr¡ster's incorporated practice. For

present purposes I express no views on the question.

Liâbrliry limired bv a scheme approvecl under P¡ofessional Stanclards Legislacioo
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48. lf amendments as I mention were to be made so as to permit incorporation by

barr¡sters, I would expect that would be part of a package of amendments of the

Legat Profess¡on Act lo maintain the coherence of the present separation of

responsibilities as between the Law Society Council and the Bar Council.

49. That would require amendment of the sections referred to in [26]-[32] regarding

giving notices and so on, to add references to the Bar Association and Bar Council

where an ILP was intended to conduct a barrister's practice, or the creation of a

separate division within Part 2.6 dealing with a barrister's incorporated entity. I

assume that s.670 regarding audit (see t33l-t361) would also be amended to provide

for audit (by the Bar Council or Commissioner) of an ILP conduct¡ng a barrister's

practice.

50. Such a package of amendments would involve more than a minor change to one or

two sections o'Í The Legal Profession Act.

51 . I note thai amendment of the Barr¡sters' Rules is not solely a matter for the Bar

Council, as notice of a Council's intention to make a rule, and an opportunity make

comments and submissions, must be given to:

(a) the Commission er: s.707 ot lhe Legal Profession Act; and

(b) the Attorney-General and, unless the Attorney-General considered the ruìe

minor or technical, the public by notice in the Gazette and a daily newspaper:

s.708.

Provisions which would apply to a barr¡ster's incorporated practice

52. Unless a different form of incorporat¡on for a barr¡ster's practice were contemplated

than that applying to solicitors' incorporated practices under Part 2.6, a barrister's

incorporated practice would be subject to all of the provisions I have referred to from

[21] above. That would include for example audit, assuming that s.670 was also

amended.

53. lf a different form of incorporation for a barrister's practice were contemplated, that

would need to be accommodated by an amendment to s i4 permitting the barrister's

incorporated practice to engage in legal servìces (see [1 8]).

54. The question must arise whether, if the Parliament was prepared to amend the Legal

Profession Act so as to permit incorporation by barristers, it would be likely to accept

that a barrister's ¡ncorporated entity (and the barrister) should not be subject to a

regulatory regime to the effect of that established in Part 2.6 for sol¡citors who wish to

incorporate.

Liâbrlrty limited by a scheme approved unclet ProfessionaL Slân¿lârds LegislÂtioLì
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55. lt will be recalled that an ILP must have at least one legal pract¡t¡oner director holding

an unrestricted practising certificate: s.1 40(1 ). That would presumably exclude

readers and others who have had conditions attached to their pract¡sing certificates.

lncorporation could have no application to Crown prosecutors, public defenders,

parliamentary counsel and academics.

56. Whatever the form in which ¡ncorporation were permitted, it would need to maintain

the barrister's personal responsibility, in a professional conduct sense, for the

provision of and management of the legal services provided by the ¡ncorporated

entity: compare ss.140-141 (see [21]-[24]), and to preserve the barrister's

professional obligations and privileges: compare s.1a3 (see [25]).

57. There would also be potential consequences as to the application of the Professìonal

Standards Scheme.

Mr Hyde Page's proposals

58. The changes proposed by Mr Hyde Page relate to rule 1 6 and ss.1 32 and 1 34 of the

Legal Profession Act.

59. The intent of those proposals appears to be to permit a barrister to incorporate only

in a particular form, with significant restrictions as to ownership and structure

compared with the form an ILP could take under Paft 2.6, and significantly, so as to

exclude the detailed provisions of Part 2.6.

60. Leaving aside questions of drafting, the proposed wholesale exclusion of "companies

owned by barristers" from Part 2.6 under the proposed ss.132(2) and 13a(2)(e) of the

Legal Profession Acf would have the presumably unintended consequences that:

(a) a barrister's incorporated practice would not fall with¡n any of the existing

exclusions found in s. 14 permitting the barrister's incorporated practice to

engage in legal services;

(b) the barrister would not be responsible in a professional discipline sense for

the management of the legal services provided by the ¡ncorporated entity:

compare ss.140-141 (see [21]-[24]). The fact that no other legal practil¡oner

officers or employees are proposed, and no other (non legal) services are

contemplated to be provided by the barrister's incorporated entity, does not in

my view make the obligations and protections under ss.140-141 so redundant

as to be completely excluded;

(c) there would be no express preservation of the barrister's professional

obligations and privileges: compare s.143 (see [25]). The effect of s.143 not

Liabiliry lilììir€d by a scheme approved uncler P¡ofessional Standa¡cls Legislarion
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applying would create a significant lacuna regarding professional privileges in

connection with the provision of legal services by the barrister's incorporated

entity.

61 . Leaving aside the form of a separate regime for barr¡ster's ¡ncorporated practices, the

question arises whether the Parliament would be likely to accept an scheme for

íncorporation by barristers establishing a regulatory regime markedly different in its

effects to that in Part 2.6 for solicitors who incorporate the¡r practices.

Conclus¡on

62. For the reasons I have given above, I answer the questions asked, in summary:

(a) What changes would need to be made to the Legal Prolession Act 2004
to permit a bar ster to incorporate thetu practice?

Fundamentally s.54 of the Legal Profession Acf would require amendment, as

would rule 16 of the Barristers' Rules.

ln addition, amendments would be needed to at least ss. 14 and 144 of the

Legal Profession Act: see [20] and [29] above.

(b) What provisions of the Act would then apply to an incorporated pract¡ce
if the Parliament did not wish to exempt a barrister's incorporated
practice from the provisions now applying to a solicitor's incorporated
practice?

(c) What would be the consequences for an individual barrister ¡Í the
present incotporated practice regime were applied to a barrister's
incorporated practice - including audit requ¡rements, reg¡stration with
ASIC etc? That is, what would be the prcctical consequences for the
running of barristet's practices iî they were subject to the statutory and
other regulatory rcquircments of an incorporated practice undet the
Legal Profession Act?

Part 2.6 of the Act would apply, with the obligations noted from [21] above.

Without other amendments To Ihe Legat Profession Act, the Law Society and

Law Society Council would have a large degree of regulatory oversight of the

incorporated practice, whi¡e the Bar Council would retain regulatory oversight

of the barr¡ster (and issue pract¡sing certificates etc).

(d) Would the changes to the Act and Bules proposed by Mr Hyde Page
achieve their stated aim?

lf the aim is to create a workable scheme for a barr¡ster's incorporated

practice without attracting the detailed provisions of Part 2.6, I do not consider

they do, or that this is likely to be achievable.

A proposal to permit barristers to ¡ncorporate would require in my view
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substantial amendment to The Legal Profession Act dealing with those matters

I have mentioned above, including so as to ensure that the barr¡ster's

incorporated entity and its barrister director remain relevantly subject lo a

barrister's professional obligations.

That may require a separate division within Part 2.6 deal¡ng with a barrister's

incorporated entity, or amendment of those sections mentioned in [21]-[33] to

provide for a barrister's incorporated entity and its barrister director and to

refer also to the Bar Associat¡on and Bar Council.

2 August 2013

/!l,utl^r-f,
Carol Webster

10 St James' Hall Chambers
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