
 

Legal aid funding cuts creating criminal injustice system 
Research conducted by the Law Council of Australia indicates thousands of Australian citizens could be 
the victims of major injustice due to their inability to access legal representation from Legal Aid 
Commissions. 

As a result of drastic funding cuts to legal aid in 1997, which reduced the Commonwealth’s share of legal 
aid funding from 55 per cent to about 33 per cent, Legal Aid Commissions have been forced to impose 
tighter restrictions on this vital social service.  

Law Council of Australia Access to Justice Committee spokesperson, Dr David Neal SC, said the 
restrictions meant only those facing a term of imprisonment, or those with ‘special circumstances’, now 
qualified for legal aid when facing charges before a Magistrates Court. 

“There is an untold number of Australians appearing before Magistrates Courts without legal 
representation simply because Legal Aid Commissions cannot afford to provide it to them. 

“This is a very serious and distressing state of affairs for the Australian justice system—people appearing 
before a Magistrates Court without a lawyer run a much higher risk of being convicted, even if they are 
innocent. 

“Being convicted of charges can have devastating life consequences, even if the fine or other penalty 
does not involve a jail sentence.  

“For example, a person wrongly convicted of a dishonesty, drug or sex offence will automatically be 
disqualified from a wide range of work and social opportunities. 

“It is a major injustice for an average citizen to appear before a Magistrates Court unrepresented against 
government funded, professional prosecutors,” Dr Neal said. 

Since the 1980s, and until the drastic cuts of 1997, the expansion of legal aid meant that people facing 
charges in Magistrates’ Courts would be provided with a lawyer if they were unable to afford one.   

This representation became more and more important as the power of Magistrates Courts expanded to 
deal with more serious offences.   

Dr Neal said it was vital for an incoming Commonwealth Government to increase funding of Legal Aid 
Commissions to a 50/50 split with the states and territories. 

“Recent modest funding increases mean that the Commonwealth currently contributes about  
35 per cent to legal aid funding in Australia.  

“Unless there is a commitment to increase this funding to 50 per cent, thousands of ordinary citizens will 
continue to go unrepresented and possibly be erroneously convicted. 

“If equality before the law in this country means anything, it means that legal aid must be available to 
people facing charges in Magistrates’ Courts.   

“The Law Council calls on the major parties to remedy this significant injustice,” Dr Neal concluded.  
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Legal Aid in Magistrates Court and/or Local Courts (in addition to satisfying the means and merits test) 

QLD Where a conviction is likely to result in a term of imprisonment or special circumstances apply. Where a plea of guilty is entered there must be a real 
likelihood of imprisonment for the first time. 1 

TAS Where a conviction is likely to result in an imposition of a gaol sentence.2 

SA There must be a ‘real chance of gaol’ or a special circumstance applies.3 Legal aid is not given for first offences where the accused has a good 
defence but where there is no realistic prospect of imprisonment. 

WA There must be a likelihood of immediate imprisonment or a specified order. Aid will also be granted if ‘special circumstance/disadvantage’ applies.4   

ACT Where a conviction is likely to result in a term of imprisonment or special circumstances apply.5 

VIC If a person faces an immediate term of imprisonment or special circumstances apply6. Legal aid is not available for any traffic prosecutions even if 
imprisonment is a real possibility, or even a likelihood. 

NSW  Legal aid is available if a term of imprisonment is an available penalty. Legal aid is available for traffic offences only if there is a ‘real possibility’ of a 
term of imprisonment.  

NT Where a conviction is likely to result in a term of imprisonment or has a disability or disadvantage. Legal aid is also not routinely granted if conviction 
is likely to have a significantly detrimental effect on the defendant’s livelihood or employment in spite of the guidelines. 7 NT Legal Aid advised that the 
guidelines will be reviewed shortly with a view to tightening up the criteria. 

 

                                                
1 Special circumstances in this case is if conviction would be likely to have a detrimental effect on the defendant's livelihood or 
employment (actual or prospective); or the defendant suffers from a disability or disadvantage which prevents self representation; or the 
applicant is a child. Does not include minor traffic prosecution or regulatory offences. See http://www.legalaid.qld.gov.au/ABOUT/POLICIES-AND-
PROCEDURES/GRANTS-POLICY-MANUAL/Pages/guidelines-state%E2%80%93criminal.aspx.  
2 Legal aid will also be granted where the applicant suffers from a disability or disadvantage which prevents self representation. See 
http://www.legalaid.tas.gov.au/Guidelines/3%20Matter%20Type/3B%20State/Criminal/Guideline%2014%20Criminal%20Law.htm.  
3. ‘Special circumstances’ is not defined. The guidelines state that ‘special circumstances’ will be considered on a case by case basis 
http://www.lsc.sa.gov.au/cb_pages/practitioners_eligibility.php#specificguidelines.  
4 Legal aid will also be granted if there is a ‘special circumstance’ precluding self-representation. Special circumstance includes mental illness, 
intellectual and physical disability, and language difficulties (see 
http://www.legalaid.wa.gov.au/InformationForLawyers/Documents/chapter_6b_July_06.pdf pp10-11). ‘Specified orders’ means either a suspended 
imprisonment order (conditional or otherwise) imposed by the Magistrates Court and has a similar charge to the one for which the suspended 
imprisonment order was made; OR parole, or an intensive supervision order or a suspended imprisonment order (conditional or otherwise) imposed by 
the Supreme Court, the District Court or the President of the Children’s Court. (See 
http://www.legalaid.wa.gov.au/InformationForLawyers/Documents/chapter_6b_July_06.pdf pp10-11).  
5 Legal aid will also be granted where conviction is likely to result in dismissal from employment or loss of livelihood or vocation (see 
http://www.legalaidact.org.au/pdf/la_act_guidelines_jun_2013.pdf, p 5. There are some other situations in which legal aid will be granted such as 
initiating or responding to domestic violence orders etc. Special circumstances are also considered. 
6 http://www.legalaid.vic.gov.au/information-for-lawyers/grants-guidelines/criminal-law-guideline-change. Special circumstances are mentioned in the 
VLA Handbook for Lawyers however, the link to the handbook appears to be broken http://www.legalaid.vic.gov.au/handbook. 
7 http://www.ntlac.nt.gov.au/left_menucontent/guidelines/Chapter05Guidelines.pdf See guideline 2(b). 
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