
Incorporation of Barristers - Some Employment Issues

1. I have been asked to advise the Bar Association of NSW of any employment issues that may 

arise out of the incorporation of barrister’s practices. I have assumed that this will cover  

the employment relationship which a barrister’s corporate entity might have with its 

employees. It will also cover the relationship with the barrister him or herself  - should 

legislative changes occur  to allow this. This advice will necessarily be very general. 

2. These days most small businesses operate through corporations. In New South Wales, most 

aspects of the employment of employees (except for state public servants and local 

government employees) are regulated by the Fair Work Act (2009) [See: Industrial 

Relations (Commonwealth Powers) Act 2009 (NSW)].  Persons employed by sole traders, 

partnerships, other unincorporated entities and non-trading corporations in New South 

Wales, were covered by the Act from 1 January 2010. Employees who are not covered by a 

modern award (see below) are nonetheless entitled to certain minimum conditions of 

employment set out in the Fair Work Act (2009), known as the ‘National Employment 

Standards (‘NES’).  Employees’ workers compensation and occupational health and safety, 

is regulated by two NSW acts - namely the Workers Compensation Act (1987), Workplace 

Injury Management and Workers Compensation Act (1998)  and the Work Health and Safety 

Act (2011).

3. There are ten (10) National Employment Standards. They include:

• the duty to provide each new employee with a Fair Work Information Statement;

• maximum weekly hours of work of 38 hours per week, plus reasonable overtime;

• the right of parents and carers  to request flexible working arrangements to care 

for young children under school age or children under 18 with a disability; 

• parental leave and related entitlements - up to 12 months unpaid leave, the right 

to ask for an extra 12 months unpaid leave and other types of maternity, paternity 

and adoption leave; 

• annual leave of 4 weeks paid leave per year; 

• personal / carer’s leave and compassionate leave of 10 days paid personal (sick)/

carer’s leave, 2 days unpaid carer’s leave and 2 days compassionate leave (unpaid 

for casuals) as needed; 

• community service leave - up to 10 days paid leave for jury service (after 10 days is 

unpaid) and unpaid leave for voluntary emergency work; Long service leave - 

entitlements; 

• public holidays - paid days off on public holidays unless it’s reasonable to ask the 

employee to work; and, 



• notice of termination and redundancy pay - up to 4 weeks' notice of termination 

(plus an extra week if the employee is over 45 and has been in the job for at least 2 

years) and up to 16 weeks redundancy pay.

  

4. In addition to the NES, most employees are covered by an award which specifies the 

minimum terms and conditions of employment  in that industry. (Many are covered by an 

enterprise agreements which are approved by the Fair Work Commission but unlikely to be 

relevant for the present discussion). Clerical and administrative employees and ‘law 

graduates’ are covered by a ‘modern award’ made by the Fair Work Commission known as 

the Legal Services Award 2010 [MA000116]. The award deals with topics such as hours of 

work, types of employment (casual, full time & part time), remuneration, and work 

classifications.  The award covers employers throughout Australia in the ‘legal services 

industry and their employees in the classifications listed in clause 14 - Minimum wages’ - 

viz. various grades of legal clerical and administrative employees, law graduates and law 

clerks. This award applies to employees so described in NSW regardless of the employing 

entity.  In the case of non corporate employers, the award applies by reason of the referral 

of powers mentioned above. Secretarial and administrative staff will be covered by this 

award. ‘Para-legal and research staff may be covered by it - depending on their duties. 

5. In the event that incorporation is permitted, and barristers who presently directly employ 

secretarial/paralegal staff wish to ‘transfer’ those employees to a new employing entity, it 

will be necessary to obtain the consent of the employees concerned and to document the 

‘transfer’. Employment contracts cannot be assigned and the corporation will need to 

obtain an employee’s informed consent to the transfer of accrued entitlements (e.g. years 

of service, leave entitlements, etc). If this process is not carefully documented it may 

leave the barrister exposed to termination payments by reason of the termination of the 

former employment relationship. This process is not difficult so long as appropriate 

documentation occurs.

6. Employees have a right (in specified circumstances) not to be unfairly dismissed. A 

barrister’s employing entity will usually be regarded as a ‘small business employer’ under 

the Fair Work Act and as such will be required to provide evidence of compliance with the 

small business  ‘Fair Dismissal Code’ if the employee makes a claim for unfair dismissal to 

the Fair Work Commission, including evidence that a warning has been given (except in 

cases of summary dismissal). Evidence may include a completed checklist, copies of 

written warning(s), a statement of termination or signed witness statements. The Small 

Business Fair Dismissal Code and a related checklist, is to be found on the Fair Work 

Commission’s web site. 



7. Each employee is also entitled to superannuation contributions to be paid to an approved 

fund (which can be chosen by the employee).  The superannuation ‘guarantee’ increased 

from 1 July 2013 to 9.25% (of gross wages) which is paid in addition to the salary for the 

job and is paid to full-time, part-time and casual employees. (Super also applies to some 

contractors). This superannuation ‘guarantee’ amount will increase over 7 years to 12% by 

2019. Employees are generally entitled to superannuation if they are between 18 and 69 

years old (inclusive) and are paid $450 or more (before tax) per month. Under 

incorporation, not only would the corporation be required to make contributions in respect 

of its secretarial and other employees but also in respect of the barrister - who would 

become an employee of the entity. (So far as contributions for employees who earn over 

and above the superannuation ‘guarantee’ cap are concerned, separate advice will need to 

be obtained.) 

8. Under the Workers Compensation Act (1987) every employee must be covered by a workers 

compensation insurance policy.  The policy ensures that an employer is covered for the 

costs of all benefits (including weekly payments) due to an injured worker. It is an offence 

not to have appropriate workers compensation cover.  Under incorporation, not only would 

the corporation be required to take out a policy in respect of its secretarial etc. 

employees, but also in respect of the barrister.

9. Under the Work Health & Safety Act 2011, company officers must ensure the person 

conducting the business (i.e. in this case the corporate entity) has arrangements in place 

to comply with its legal obligations under that legislation. It is a company officer’s duty 

(i.e. in this case, the barrister) to exercise due diligence to ensure the business or 

undertaking fulfills its health and safety obligations under the Act.  WorkCover (NSW) 

explains that the essential elements of due diligence are ‘interrelated and cumulative in 

nature’, including requirements that the officer acquires and keep up to date knowledge 

of work health and safety matters; gains an understanding of the operations of the 

business and the hazards and risks involved; ensures that the employer implements 

processes for complying with any legal duty or obligation and ensures that such processes 

are verified, monitored and reviewed. These are not abstract requirements for ‘white 

collar’ workers but have a real application in the office setting- e.g. think - workplace 

bullying and harassment, failure of ergonomic office furniture etc.

10. All of the above are employment conditions which should currently be applied to 

employees of barristers who are directly employed by the barrister - or by a barrister’s 

service company. A significant difference to the status quo with respect to employment 

will occur in respect of the status of the barrister if he or she is to provide legal services 

through the vehicle of a corporation. In that event, the barrister will have to become an 

employee of the corporate entity and thus all the relevant conditions of employment will 



have to be applied to the barrister as an employe of the company (note that the modern 

award may well apply to the barrister - he or she is after all, a ‘law graduate’ - although 

this classification was clearly designed to cover newly minted law graduates in solicitors’ 

offices). Written contracts between the company and the employees should be executed 

which specifically identify the rights and obligations of the parties. 

11. Where an employee is not covered by an award or (approved) agreement, the employee’s 

employment contract can only provide entitlements that are equal to or better than the 

National Employment Standards. Employers and employees can also make agreements that 

change (but not reduce) the way some of the NES entitlements apply to the employee. This 

can include agreements about: averaging hours of work (up to a maximum of 26 weeks) 

cashing out or taking annual leave; taking extra annual leave in exchange for an equivalent 

amount of pay substituting public holidays. I stress that employment contracts cannot 

provide entitlements which are less than the National Employment Standards. This applies 

to all employees including the barrister. 

12. It will be no surprise that I add the caveat that this advice is necessarily partial and very 

generalised and that any particular situation must be addressed having regard to the 

circumstances of the case. 
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