
 

Law Council expresses concerns over PNG 

Asylum Seeker Arrangement 

The Law Council of Australia has expressed concern over the Australian Government’s recent 

announcement of a Regional Settlement Arrangement with Papua New Guinea (PNG). 

The Arrangement involves the transfer of asylum seekers, arriving by boat from 19 July 2013 

onwards, to PNG for processing and resettlement, and builds on the existing Memorandum of 

Understanding between Australia and PNG relating to the processing of asylum seekers on 

Manus Island.   

Law Council President, Mr Michael Colbran QC, said there were a number of issues of concern 

stemming from the continued lack of clarity about the details of the system for processing claims 

in PNG and its conformity to Australia’s obligations under the applicable UN Convention. 

The 1951 United Nations Convention relating to the Status of Refugees established a 

fundamental structure for the refuge of those fleeing persecution and the responsibility of nations 

to grant asylum—Australia has been a signatory to his convention since 1951.  

“In its 2011 ruling relating to the ‘Malaysia Solution’ the High Court said that an arrangement that 

doesn’t legally guarantee refugees rights such as the right to work and education breached 

Australia’s obligations under the UN refugee convention and that it was not within the Minister’s 

power to transfer asylum seekers to Malaysia under the relevant Migration Act provision at that 

time.  

“These rights do not currently appear to be guaranteed by the PNG agreement even though the 

PNG Government has agreed to withdraw the relevant reservations to the Refugees Convention 

in relation to asylum seekers transferred to PNG.  

“While the changes to the Migration Act to repeal a provision that was so central to the High 

Court decision may make it difficult to successfully challenge the PNG agreement, a real 

question remains regarding Australia's obligations under the Refugees Convention,” Mr Colbran 

said. 

Although, unlike Malaysia, PNG is a party to the 1951 UN Refugees Convention, there is no 

regional human rights infrastructure or other mechanisms in place to ensure basic common 

standards for processing and protection will be met in the region.  

The recent report of the UN High Commissioner for Refugees monitoring visit to Manus Island 

highlighted shortcomings in the applicable legal framework and, also, the harsh physical 

conditions.  

“The system for processing claims in PNG is still under development. 

“The Law Council is concerned that the PNG system may lack sufficient safeguards to ensure 

procedural fairness and access to justice,” Mr Colbran said. 
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The Law Council understands that there is limited capacity for PNG officials to undertake the 

processing of the asylum seekers currently detained, with only a small number of officials having 

recently received training for this purpose. 

Mr Colbran said the progress made towards establishing a legal framework for processing in 

PNG falls short of what is required for Australia to properly meet its obligations.   

“It appears that no appeal mechanism for asylum seekers whose claims are refused has yet 

been established.  

“Such a mechanism was a recommendation of the Government’s own Expert Panel on this 

issue. 

“The existing PNG processing framework does not reflect rule of law principles because of the 

absence of appeal rights. 

“The rule of law also requires that everyone should have access to a lawyer to establish and 

defend their rights and that the Government should provide such access where an individual 

does not have the necessary means.   

“There are reports that only one firm of lawyers and migration agents will be providing this 

service and this will clearly not be adequate if numbers of asylum seekers in PNG increase. 

“For these reasons, the Law Council considers that the PNG Arrangement falls short of rule of 

law requirements and will urgently seek advice from the Prime Minister and the Attorney-General 

on how the arrangement complies with the rule of law and Australia’s international obligations,” 

Mr Colbran concluded.  
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