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STANDING ORDERS AND PROCEDURE COMMITTEE 

 

Membership 

 

Motion by Mr Brad Hazzard agreed to: 
 

That Gregory Michael Piper: 
 

(a) be appointed to the Public Accounts Committee in place of George Richard Torbay, resigned;  

 
(b) be appointed to the State and Regional Development Committee in place of George Richard Torbay, resigned; and 

 

(c) be appointed to the Standing Orders and Procedure Committee in place of George Richard Torbay, resigned.  

 

CRIMES (CRIMINAL ORGANISATIONS CONTROL) AMENDMENT BILL 2013 

 

Discharge of Order of the Day and Withdrawal of Bill 

 

Order of the day discharged on motion by Mr Brad Hazzard. 

 

Bill withdrawn on motion by Mr Brad Hazzard. 
 

BUSINESS OF THE HOUSE 

 

Suspension of Standing Orders: Order of Business 

 

Mr BRAD HAZZARD (Wakehurst—Minister for Planning and Infrastructure, and Minister Assisting 

the Premier on Infrastructure NSW) [3.21 p.m.]: I move: 

 
That standing and sessional orders be suspended to:  

 

(1) permit the passage through all stages, at this or any subsequent sitting of the Crimes (Criminal Organisations Control) 
Amendment Bill 2013, notice of which was given this day; and  

 

(2) postpone the discussion on the 10,000 signature petition until the conclusion of consideration of the Crimes (Criminal 
Organisations Control) Amendment Bill 2013.  

 

It is my intention that the Crimes (Criminal Organisations Control) Amendment Bill 2013 will be dealt with 

through all stages this afternoon. I am aware that the member for Marrickville has some members of the 

community coming in at 4.30 p.m. for a debate on a petition in relation to TAFE teachers. I hope that we will be 

able to deal with this matter by that time but, if not, the effect of the suspension of standing orders will be to 

postpone that petition deliberation until the conclusion of Government Business, being the Crimes (Criminal 

Organisations Control) Amendment Bill 2013. 

 

the Crimes (Criminal Organisations Control) Amendment Bill 2013 is of great importance to the New 

South Wales community. It does deserve precedence. On 2 April 2009 the then Premier, Nathan Rees, also 

suspended standing orders to pass the equivalent of the legislation at that time to try to address the issues. He 

stated that there were "frequent shootings in public streets". He also stated, "These criminal activities include 

drug trafficking, money laundering, extortion, bribery, tax evasion and illegal gambling". Those are the issues 

that we are now left to deal with, as the previous legislation did not adequately address them. That is the reason 

that the Government now seeks to pass this bill as quickly as possible. 

 

Motion agreed to. 

 

CRIMES (CRIMINAL ORGANISATIONS CONTROL) AMENDMENT BILL 2013 

 

Bill introduced on motion by Mr Greg Smith read a first time and printed. 

 

Second Reading  

 

Mr GREG SMITH (Epping—Attorney General, and Minister for Justice) [3.24 p.m.]: I move: 

 

michaelanderson
Highlight
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That this bill be now read a second time.  

 

The Government is pleased to introduce the Crimes (Criminal Organisations Control) Amendment Bill 2013. In 

recent years States and Territories around Australia have recognised the growing threat of criminal organisations 

by passing legislation aimed at disrupting their activities. The prevailing model has been legislation under which 

an authority, usually a Supreme Court judge acting in his or her personal capacity or the Supreme Court itself, 

can declare an organisation to be a criminal organisation. Control orders can then be made against members of 

declared organisations which limit their ability to associate and to participate in high-risk industries. New South 

Wales was among the first to introduce such legislation.  

 

While legislation of this kind is relatively new, it already has quite a story. Part of the South Australian 

legislation was successfully challenged in the High Court in 2010. The New South Wales Crimes (Criminal 

Organisations Control) Act 2009 was ruled invalid on different grounds in 2011. The South Australian Act has 

since been amended to repair the constitutional faults identified by the High Court. The New South Wales Act 

was repealed and replaced with modified legislation. Most recently the Government introduced the Crimes 

(Criminal Organisations Control) Amendment Bill 2012. It included a number of amendments to improve the 

operation of the Act. It also introduced mutual recognition provisions, allowing interstate declarations and 

orders to be given force in New South Wales, and vice versa.  

 

At the time the bill was introduced the Queensland organised crime legislation was being challenged in 

the High Court by the Gold Coast chapter of the Finks Motorcycle Club. The Finks sought to impugn the 

constitutional validity of the provisions of the Queensland Act. Anticipating that the High Court's decision 

would once again have an impact on declaration-based legislation Australia wide, the Government decided not 

to progress the bill before Parliament until the High Court's decision had been handed down. That decision was 

correct. The High Court handed down its decision on the Queensland legislation on 14 March 2013. The High 

Court rejected the Finks challenge to the provisions in question, making the Queensland Act the first of its kind 

in Australia to have withstood constitutional challenge. The Crimes (Criminal Organisations Control) 

Amendment Bill 2013 proposes to adopt those aspects of the Queensland model which were considered and 

upheld by the High Court.  

 

I now turn to the detail of the bill. First, the declaration of a criminal organisation will now be made by 

the Supreme Court of New South Wales itself rather than an eligible judge of the Supreme Court. The test to 

obtain a declaration is also being modified. Under the existing test an eligible judge must be satisfied that 

members of the organisation associate for the purpose of engaging in serious criminal activity and that the 

organisation poses a risk to public safety and order in New South Wales. The court will now need to be satisfied 

that members of an organisation in New South Wales associate for the purpose of serious criminal activity and 

the continued existence of the organisation is an unacceptable risk to the safety, welfare or order of the 

community in New South Wales. This test represents a hybrid of the test proposed by the 2012 bill, as well as 

adopting the "unacceptable risk" test used in Queensland and approved by the High Court. The amended test 

makes it clear that the police commissioner can seek a declaration in respect of an organisation that has a 

national or global presence. The application will be based on the activities of the people we are concerned about, 

being the organisation's members within New South Wales.  

 

The bill proposes that the detailed Queensland mechanisms relating to criminal intelligence be adopted 

in New South Wales.  

<30> 

The provisions relating to the use of criminal intelligence are contained in section 28 of the existing New South 

Wales Act,. It provides that the commissioner may classify information as criminal intelligence where its 

disclosure may prejudice criminal investigations, risk disclosing the existence or identity of a confidential 

informant, or endanger a person's life or safety. In New South Wales, if the determining authority is satisfied 

that the commissioner has correctly classified information as criminal intelligence, confidentiality is to be 

maintained in relation to such information, including hearing the information in private, in the absence of the 

respondents to applications.  

 

The New South Wales legislation will now be brought in line with Queensland provisions which have 

withstood challenge in the High Court. Under the new criminal intelligence model the police commissioner will 

make an application to the Supreme Court to have material declared to be criminal intelligence. It will 

effectively create a three-stage model, where the first stage will be to seek a criminal intelligence declaration, 

and the second and third stages will be the declaration and control order proceedings in which the criminal 

intelligence material will be used. Importantly, the provisions continue to safeguard people who, by coming 
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forward, put their lives at risk. The new part will provide that information before the court need not reveal the 

informant's identity and, if criminal intelligence is being considered, the court must order that part of the hearing 

be closed. The part also creates an offence of unlawfully disclosing criminal intelligence, with a maximum 

penalty of $11,000 or imprisonment for 12 months, or both.  

 

Third, the bill introduces provisions to allow a criminal intelligence monitor to have a role in the 

proceedings. The function of the criminal intelligence monitor will be to monitor each criminal intelligence 

application, as well as declaration and control order proceedings. The monitor will be provided with all 

materials relevant to applications, and test and make submissions to the court about the appropriateness of such 

applications. In discharging this function the monitor will be permitted to examine or cross-examine witnesses, 

and make submissions to the court about the appropriateness of granting the application. A provision will be 

inserted which will allow for regulations to be made to appoint a person as a criminal intelligence monitor.  

 

While the High Court's decision on the Queensland legislation did not focus on the existence of the 

Criminal Organisations Public Interest Monitor, as the position is known under the Queensland Act, the 

monitor's role was described as one aspect which tended to support the validity of the Act. Consequently the bill 

proposes to adopt this mechanism in New South Wales. The remainder of the bill contains those provisions 

previously introduced under the 2012 bill in November 2012 which remain necessary and have not been 

subsumed in the amendments outlined above. I refer members to Hansard for details of those provisions.  

 

Mr PAUL LYNCH (Liverpool) [3.32 p.m.]: The Opposition supports what the Government says it is 

going to do. We do not oppose the Crimes (Criminal Organisations Control) Amendment Bill 2013. I do not say 

that we support the bill, because we have not had time to read it yet—we got it an hour and a quarter ago—but if 

the bill does what the Government says it does we will be quite happy to support it. It seems to me there are two 

parts to the bill. One is incorporating the provisions that were in the 2012 legislation, such as providing for 

declarations of criminal organisations to be in force for five years instead of three years, redefining serious 

criminal activity consistently with the definition of serious criminal offence within the meaning of the Criminal 

Assets Recovery Act, and providing for recognition and enforcement in  New South Wales of comparable 

declarations and orders made in other States and Territories in relation to criminal organisations and their 

members. Those provisions were contained in the 2012 bill, which was withdrawn a moment ago, and they are 

certainly entirely unobjectionable. 

 

The other core of this bill as I apprehend it in the hour and a quarter I have had to take a quick look at it 

is to incorporate the Queensland model into New South Wales legislation. The logic of that, I have to say, is 

elegant and sensible. The Attorney has adverted to a series of High Court challenges to this type of legislation 

around the country. If we have a model that we know the High Court supports there is some logic in adopting 

that in this State. The logic of that is quite clear. Interestingly, the Queensland model that we are introducing 

involves a monitor—a public interest monitor in Queensland and a "criminal intelligence monitor" I think is the 

phrase here. Curiously enough, one would think that creates more protections for criminal organisations and 

provides more regard for due process. That must I think follow from changing the system so that applications 

are made to the court rather than to an eligible judge. You cannot make applications to the court without a high 

level of regard to process and appropriate principles, and the monitor does that. But, as I say, the ironic aspect of 

that is that it provides greater protection to criminal organisations. 

 

I note in passing that the Queensland public interest monitor also has a role in counter-terrorism 

matters, and I would be interested in due course if the Attorney proposes to expand the criminal intelligence 

monitor model here to involve counter-terrorism cases as well. That is not directly relevant here but it is an 

interesting aspect, because the models are very similar. Granted the extraordinary number of legal challenges, it 

is a logical step to adopt in this State a model that has been supported by the High Court. In that sense we would 

have absolutely no difficulty with what is being proposed. The original legislation was introduced by a Labor 

Government. We are entirely committed to this legislation being implemented, working and being used. That 

can only be assisted by adopting the most challenge-proof model, if I can use that term, that can be found. As I 

indicated, we do not oppose the bill. 

 

Mr GEOFF PROVEST (Tweed—Parliamentary Secretary) [3.36 p.m.]: The Crimes (Criminal 

Organisations Control) Amendment Bill 2013 is a very important piece of legislation introduced by the Attorney 

General. As members know, recently the High Court upheld the validity of the Queensland Criminal 

Organisation Act 2009 and said that the provisions in the law were "not inconsistent with the institutional 

integrity" of the Queensland Supreme Court. The court held that, while the provisions may depart from the usual 
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incidents of procedure and judicial process, the Supreme Court nevertheless retains its capacity to act fairly and 

impartially—according to an extract from the judgement. 

 

As the Attorney General indicated, there are some amendments. The most significant of those are: first, 

the declaration of a criminal organisation will now be made by the Supreme Court of New South Wales rather 

than an eligible judge of the Supreme Court. Secondly, the bill adopts the detailed mechanism contained in the 

Queensland legislation relating to the use of criminal intelligence in proceedings. In New South Wales this is 

currently achieved by a single section, section 28 of the Crimes (Criminal Organisations Control) Act. The bill 

will amend the Act to include a new part dealing solely with the issue of criminal intelligence. The more 

significant difference after amendment will be that the commissioner will need to make an application to the 

Supreme Court to have the information declared as criminal intelligence. Under the existing provision the 

commissioner classifies information to be criminal intelligence, although the determining authority must be 

satisfied that the information has been correctly classified as such. The bill also creates an offence of unlawful 

disclosure of criminal intelligence, with a maximum penalty of $11,000 or imprisonment for 12 months or both. 

 

Thirdly, the bill introduces provisions to allow a criminal intelligence monitor to monitor each criminal 

intelligence application as well as declaration and court control order proceedings in order to make submissions 

to the court regarding the appropriateness of such applications. The monitor will be provided with material 

relevant to the application and test and make submissions about the application. The bill also contains 

amendments which were introduced under the Crimes (Criminal Organisations Control) Amendment Bill 2012 

and which remain necessary. That bill was introduced in November 2012 but did not progress pending the 

outcome of the High Court decision. 

<31> 

These include amendments that provide for mutual recognition of interstate declarations and control orders. That 

is extremely important particularly in my area, which borders Queensland. They elaborate on the facts about 

which the court must be satisfied before making a declaration, redefine serious criminal activity so it is 

consistent with the definitions in the Criminal Assets Recovery Act 1990, and extend the duration of 

declarations from three to five years.  

 

The bill does not contain amendments relating to the powers of the eligible judge. These are no longer 

necessary as the declaration is made by a court. It will also no longer contain the proposed section 20A. The 

2012 bill provided that the reasons of the eligible judge could be used as proof of certain things on application 

for a control order. This provision is no longer necessary as both applications are before a court and the bill 

adopts the Queensland provisions surrounding the use of statements in affidavits based on information and 

belief. Under the Queensland provisions and under the 2013 bill, such statements may be admitted, despite the 

hearsay rule, subject to the ordinary rules and inherent jurisdiction of the court. This is an extremely important 

bill. There is no opposition to this bill from members on the other side. The wider community is sick and tired of 

what has been occurring on the streets. This is a fine example of the New South Wales Government taking back 

control of the streets. I commend the bill to the House.  

 

Mr JOHN ROBERTSON (Blacktown—Leader of the Opposition) [3.41 p.m.]: I speak on the Crimes 

(Criminal Organisations Control) Amendment Bill 2013. As the shadow Attorney General has advised, the 

Opposition will support this bill provided it achieves the outcome set out by the Government. It is pleasing to 

finally see the O'Farrell Government move to do something about gangs in New South Wales. For almost two 

years we have seen gun crime and, in particular, drive-by shootings spiralling out of control. There have been 

210 shootings since Barry O'Farrell became the Premier of New South Wales on 26 March 2011. Since October 

last year there have been eight fatalities. The worrying part, considering this Government has been so slow to 

move on this legislation, is that we have seen a growth in the culture of gun crime. Young men think if they 

have a dispute they can dispense their own form of justice down the barrel of a gun.  

 

Day after day I have been pressing the Government to do something about gun crime. I have walked 

down the streets where these shootings have been occurring and spoken to the residents. In January last year 

when I was walking around the streets of Yagoona I spoke to an Asian woman in her eighties who said that she 

goes to bed at night terrified. She is worried about what is happening in her street because guns have been fired 

and there have been drive-by shootings. When these drive-by shootings first started, people drove down streets 

and sprayed houses with bullets. It then escalated to the point that people were appearing in our hospitals with 

gunshot wounds to the leg, to the arm or elsewhere on their body. It further escalated to the point of fatalities. 

The latest fatality occurred on Friday night when a young man was gunned down in Wilbur Street, Greenacre.  
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Last Saturday morning I walked down Wilbur Street in Greenacre and I spoke to the residents. I asked 

them how they felt about their street being one of the many streets where guns are fired and people are killed. 

The point that was made clear to me last Saturday, and every time I have walked around these streets, is that 

residents are living in fear. They feel that nothing is being done, and they are right to feel that way because this 

Government has been dragged kicking and screaming to introduce this legislation. The Government has finally 

been forced to do something about drive-by shootings in the streets of western and south-western Sydney. We 

have named and shamed the Government into doing something about gun crime. The Government has made 

announcements, but it has not set up a task force or implemented targeted policing. The Government has said 

police will be available to conduct investigations but it has not delivered the resources that are required to focus 

on this issue. The Government has not offered cash rewards for information that could lead to the arrest and 

conviction of the criminals and thugs who carry out these attacks on our streets.  

 

To reinforce the fact the Government is not providing sufficient police resources to combat this crime, 

last September the Government cancelled the intake of 300 recruits at the Police Academy. By now 300 

additional police officers could have been on the streets of Sydney and New South Wales and providing the 

service that the community expects from the NSW Police Force. The police have not been supported by this 

Government; they deserve to be provided with all the resources they need to deal with this issue.  

 

Mr Geoff Provest: Point of order: My point of order is on relevance. This Government has been 

supporting the Police Force. 

 

The DEPUTY-SPEAKER (Mr Thomas George): Order! The Leader of the Opposition will continue 

his contribution to the debate. 

 

Mr JOHN ROBERTSON: The member for Tweed has had an opportunity to make a contribution to 

the debate, and it was not impressive. Let us look at the growth of gangs. The Hells Angels were recruiting 

schoolkids at Castle Hill shopping centre, and the Government did nothing about it. The Auditor-General 

revealed that on 24 August 2012 the NSW Police Force was understaffed by 943 full-time equivalent officers. 

No doubt the Government will argue about the statistics. I point out that the Auditor-General is independent and 

his reports are regularly quoted by the Government when it suits them. When we talk about insufficient policing 

on our streets and the police not being adequately supported, the Auditor-General's report shows the deficiencies 

that exist. The Government continues to fail to address the problem of gun crime. 

 

When the Government is being criticised for its inaction on gun crime, it blames the Federal 

Government. I refer to a comment by the Minister for Transport. During question time today the Minister for 

Transport was asked about the number of police officers on our trains and the level of protection that is provided 

to people using the train network. She said, "Nothing replaces a police presence." Although we welcome the 

introduction of these laws, the fact is that until the Government is serious about supporting police and delivering 

the resources they need, this problem will not be solved. When, as the Auditor-General said, the Police Force is 

understaffed by 943 full-time equivalent police officers and the Government refuses to target resources towards 

gangs and gun crime, this problem will not be solved. 

 

The fundamental problem is that the culture of gun crime in Sydney, particularly in south-western 

Sydney, is growing. It has been allowed to grow through the inaction of the O'Farrell Government—its inaction 

on outlaw motorcycle gangs, its inaction on providing police with the support they need and its inaction on 

putting police on the streets to target this crime.  

<32> 

The reason has been floated with me and it is not something that I have floated with others, but I have 

been known to repeat it. In the middle of last year as I walked around the streets of south-western Sydney a local 

resident told me that if this were happening on the North Shore police resources would be thrown at it. 

Tragically, members opposite think it is one of the risks that people must accept when they live in western 

Sydney. This Government is led by someone who took the mantel of Minister for Western Sydney. For him, it is 

simply a title; it means nothing when it comes to protecting western Sydney communities. Until the Government 

starts recruiting police cadets and those 300 officers are put through the Police Academy it will have zero 

credibility on the issue of targeting police resources and dealing with gun crime in western and south-western 

Sydney. 

 

Mr STEPHEN BROMHEAD (Myall Lakes) [3.50 p.m.]: I support the Crimes (Criminal 

Organisations Control) Amendment Bill 2013. I congratulate the Attorney General on introducing this 

legislation. He is well known throughout New South Wales as Action Man. We all know how tough he is on 
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serious crime and this legislation is yet another example of that. This is another element of the suite of 

legislation that the Government has introduced to tackle organised crime. In the short time that the Coalition has 

been in government it has employed an additional 300 police officers and for the first time in its history this 

State has more than 16,000 personnel. The Leader of the Opposition said that there are not enough police 

resources. We have more police resources than ever before. That is an example of the old Labor approach of 

saying and doing whatever it takes. He comes into this place and lies and then issues a media release saying it is 

the truth.  

 

This Government has given police additional powers to crack down on gun-related crime. It has also 

increased the penalties for gun-related offences. It is getting tough on serious criminals. The Government has 

also amended the legislation dealing with consorting to make it easier for police officers to prosecute and for 

courts to impose tougher penalties. Drive-by shooting penalties have also been increased and legislation has 

been introduced to more closely regulate the supply of ammunition. The Government has called in the New 

South Wales Crime Commission, which has royal commission-style powers, to compel witnesses to cooperate 

with investigators. It has also introduced a licensing scheme with stringent probity checks for owners and 

operators of tattoo parlours and banned bikies wearing their colours in 58 venues in Kings Cross. Despite the 

fact that it was shamefully opposed by members opposite, legislation was passed last night to stop criminals 

making ambush defences. The member for Maroubra has absolutely no credibility in this State or Australia.  

 

Mr Nathan Rees: Point of order: The member for Myall Lakes well knows that assertions such as that 

about the member for Maroubra are out of order. Mr Deputy-Speaker, I urge you to direct him to return to the 

leave of the bill. 

 

The DEPUTY-SPEAKER (Mr Thomas George): Order! The member for Myall Lakes will return to 

the leave of the bill. 

 

Mr STEPHEN BROMHEAD: This bill includes provisions taken from Queensland legislation, which 

have been tested by the High Court. The High Court  judgment was handed down last week. The Commissioner 

of Police, Mr Andrew Scipione, requested the Government to wait for the High Court's judgment on the 

decision in the Pompano case, and it did so. That decision has now been vindicated. The Leader of the 

Opposition was incorrect in saying that the Government was doing nothing; we were awaiting the High Court 

judgment at the request of the Commissioner of Police. The Leader of the Opposition has no confidence in the 

Commissioner of Police and his officers. Since the Coalition came to office, more than 1,200 charges have been 

laid against 600 alleged offenders in response to drive-by shootings. That is a phenomenal result in anyone's 

language. As a former police officer, I know how hard it is to gather evidence, to round up criminals and to take 

them to court. It is disgraceful of the Leader of the Opposition to say that that is not being done.  

 

The Queensland model that has been adopted in the New South Wales legislation provides that the 

Supreme Court rather than an eligible judge will make decisions on applications to declare an organisation a 

criminal organisation and that the Supreme Court will decide what is criminal intelligence. It also provides for 

the appointment of a criminal intelligence monitor to assess applications under the Act and to test and make 

submissions about their appropriateness by appointing a monitor to assist the court in these matters and to 

represent community interests. That was accepted by the High Court and that is what this Government is 

incorporating in its legislation. A good government relies on the advice of its Police Force and that is what this 

Government has done. Unlike members opposite, whose legislation was struck out by the High Court, this 

Government has introduced legislation that has been accepted by the High Court. I commend the bill to the 

House. 

 

Mr NATHAN REES (Toongabbie) [3.52 p.m.]: I lead for the Opposition in supporting the Crimes 

(Criminal Organisations Control) Amendment Bill 2013. In doing so I hope I am a little less breathless and 

febrile than the member for Myall Lakes. I will stick to the facts and let the record speak for itself. When this 

Government was elected it inherited 17 out of 17 major crime categories either stable or falling. Almost two 

years later, five out of 17 categories are now going in the wrong direction. In addition, the Auditor-General's 

report reveals a shortfall of 900 police officers across the State. That is not a record of which this Government 

should be proud.  

 

The chronology with regard to this legislation is important. I remember exactly where I was in May 

2009 when I received the phone call informing me about the horrendous homicide that had occurred at Mascot 

airport involving a member of the public having his head smashed in by bikie gangs. That event precipitated 

urgent legislation, and the bill before the House is its latest iteration. If my memory serves me correctly, that 
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legislation was struck down by the High Court in June 2011. It was not until February 2012 that amendments 

designed to remedy the rather narrow area of contention that the High Court pointed out were introduced in this 

place. Subsequent to that, the Government has delayed further action on the enactment of the legislation until 

after last week's High Court judgment with regard to the Queensland legislation.  

 

Now, nearly three years later, not one bikie gang has been outlawed in New South Wales. While it is 

convenient for the Government to say that it has been waiting for the High Court challenge to be settled, the 

reality is that in government one either follows or leads. The need to lead on public safety is clear and 

unequivocal. We have had more than 200 shots in the streets of Sydney over the past couple years. On 5 March 

shots were fired at Glenmore Park; on 6 March shots were fired into a house at Padstow; on 9 March shots were 

fired at industrial premises in Tucks Road, Seven Hills, which is in my electorate; on 9 March a woman in her 

fifties was shot in the legs on Auburn Road, Auburn; again on 9 March shots were fired into a house on 

Provincial Road, Auburn; on 10 March shots were fired into a house at Lansvale; and on 15 March a 25-year-

old man was shot dead at Greenacre. That is to date this month and we are only two-thirds of the way through 

the month. I will not read onto the record the 210 other shootings that have occurred since Barry O'Farrell was 

elected.  

 

The existing legislation allows the Government to ban some of these gangs. The Government has 

dragged its feet on this issue. Despite the Government having been if office for almost two years, it has not 

banned one gang. The consorting legislation includes specific defence provisions if the consorting involves a 

family member, the operation of a lawful business or an education course. 

<33> 

Plus there is a warning before being pinged for consorting. In addition, nearly 12 months ago the Premier said, 

in breathless tones, how important it was to have additional crackdowns, regulations and restrictions with regard 

to the purchase and sale of ammunition in New South Wales. As I understand, the relevant legislation has still 

not been enacted, and here we are today seeking to tweak a bit of legislation that has been in place for some 

years now. It comes as no surprise that strong legislation is challenged in court.  The challenge for any 

government faced with a situation like this is to push the envelope as far as it can in order to bring the criminals 

to account.  

 

Before I wind up, I want to make the very deliberate and clear point that despite the Premier's rhetorical 

suggestion earlier today that the Opposition was somehow the friend of the bikie gangs, I moved on the bikie 

gangs after a head was caved in at Mascot. I will not go into the detail of the intelligence that police were able to 

pick up in relation to what gang retaliation was in store for me, but I will say that I took extremely seriously the 

issues that were raised by police with me arising from that intelligence. For the Government to assert in the face 

of harassment by criminal elements to my family after I moved on bikie gangs that the Opposition is somehow 

soft on these outfits is frankly beyond the pale. I have a thick skin in this place, I do not get annoyed about much 

but that was over the top, given the risks that have been incurred by me and my family when I took on the bikie 

gangs in New South Wales. The Opposition supports the bill. If it gets struck down in the High Court, no doubt 

we will lean towards supporting whatever subsequent amendment is required at that stage. 

 

Mr MARK SPEAKMAN (Cronulla) [4.01 p.m.]: I support the Crimes (Criminal Organisations 

Control) Amendment Bill 2012. Yesterday the Leader of the Opposition asked the Attorney General given that it 

had been one week since the Attorney General said he would study the High Court decision upholding 

Queensland anti-gang laws, can he now advise when his Government will finally move to ban criminal gangs in 

New South Wales? The Attorney General replied by saying, "Watch this space." Twenty four hours later here it 

is. We are a government of action, a government that gets things done, a government that wastes no time. 

Within eight days of the High Court decision here we are with the bill before the House. 

 

We are also a government that thinks before we act and before we speak. It was quite extraordinary to 

hear the Leader of the Opposition rail on about supposed inaction by the O'Farrell Government given the track 

record of the Labor Party in government, not just in this area but across the board. It was a government spoke 

first about the solar bonus scheme, to see what a mess it was later; a government that spoke first about public 

transport announcements, to see what a mess it was later; a government that spoke first and thought later about 

its botched electricity privatisation; and a government that in 2009 introduced the legislation that ended up being 

struck down by the High Court, giving us the mess that we have had to fix with this new legislation now. 

 

We are a government that thinks before we act. Quite appropriately, at the request of the Commissioner 

of Police, we have made sure that while there are no absolute guarantees, we have done as much as possible to 

ensure the constitutional validity of the legislation that we are now bringing before the Parliament by waiting for 
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the High Court decision on the Queensland legislation and modelling it on that. That is what this Government 

does. This Government acts swiftly, as soon as the opportunity arises, but acts in a considered, thoughtful, 

methodical way, unlike the constant mess we saw from those opposite across all areas of public policy, 

including the control of bikie gangs. 

 

We are a government that is not just introducing this bill today but has consistently, over our first two 

years in office, acted to give police the resources and the powers they need to combat crime, including bikie 

crime in New South Wales. We are a government that has introduced a stringent licensing screening for tattoo 

parlours, introduced royal commission-style powers to compel witnesses to co-operate with investigators, 

legislated to tighten the supply of ammunition, toughened drive by shooting penalties, given police additional 

powers to crack down on gun related crime and employed 300 additional police over our first two years. We are 

a government that has been active in fighting gun-related crime, bikie crime and crime generally. We are a 

government that has thought before it acted. 

 

This legislation is modelled on the Queensland legislation. In ,particular there will be provisions that 

will give the community confidence that this is not just a law and order option but due process will be followed. 

Following Queensland model, a Supreme Court rather than an eligible judge will make decisions on applications 

to declare an organisation a criminal organisation. The Supreme Court will decide on the criminal intelligence. 

A criminal intelligence monitor will be appointed to monitor applications under the Act, to test them and to 

make submissions about their appropriateness by appointing a monitor to assist the court in these matters and 

represent community interests. 

 

It is an appropriate balance. We need to take action, and we are taking action. We are taking it in a 

thoughtful, methodical way and in a timely fashion. We are bringing this legislation now so we can try to get it 

enacted before Easter—all within eight days of getting the tick of approval from the High Court on the 

Queensland legislation that we are following. It is swift action by the Government. I commend the bill to the 

House. 

 

Mr GREG SMITH (Epping—Attorney General, and Minister for Justice) [4.05 p.m.]: I thank the 

members for the electorates of Liverpool, Tweed, Blacktown, Myall Lakes, Toongabbie and Cronulla for their 

contribution to the debate. I will comment on some issues raised in the debate. The Leader of the Opposition 

spoke about shootings and fatalities and pointed out that residents were saying that they lived in fear. That is 

exactly why we are proceeding with this legislation. That is exactly why we proceeded with the right to silence 

legislation, which they vigorously opposed. Indeed, I understand in the other place every member of the Labor 

Party spoke against that bill. 

 

They are not prepared to give police extra powers in relation to clever criminals with clever lawyers 

who can come up with ambush defences, but they can come in here and criticise. Let us face it, their legislation 

was found wanting by the High Court. We supported it at the time. We warned it was rushed at the time, but we 

supported it. It was rushed through on the basis that it was urgent. They had to get an application in urgently. 

Next thing, two months later, there is an amendment. They added a provision that deals with tattoo parlours, 

licensed motor dealers, matters of that sort where those who had a control order against them could not hold 

various licences.  

 

That was a sensible amendment, but where was the application? Did it occur two months later? We 

took only eight days. Was it three months later, eight months later, 12 months later? No, it was 18 months later 

that they brought the application, and they talk about us delaying and not caring. It took them 18 months and 

that is when the members of the Hells Angels group that were the subject of the application took the matter to 

the High Court and the High Court found error. Error had already been found in the South Australian legislation. 

We would have been in cloud cuckoo land had we not watched to see what happened in the Finks' case. The 

Queensland legislation was somewhat different because it relies on judges of the court to make the orders using 

the rules of evidence with some modification, compared to using eligible judges. 

 

The Leader of the Opposition waxed lyrical and in trades hall hectoring style about the number of guns 

and how we are doing nothing. In the last 12 months the police, with our support, have seized over 9,370 

firearms off the street. Is that nothing? That is a hell of a lot. 

<34> 

The proponents of the argument and his cohorts have left the Chamber. They are not game to listen to 

my reply because they know that they were not speaking fact when they made those allegations. The member 

for Toongabbie criticised the Government's consorting legislation—he has done this on a number of 
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occasions—in section 93X and 93Y of the Crimes Act. He criticised the fact that the Government has allowed a 

defence. Section 93Y of the Crimes Act states: 

 
The following forms of consorting are to be disregarded for the purposes of section 93X if the defendant satisfies the court that 

the consorting was reasonable in the circumstances: 

 
(a) consorting with family members,  

 

(b) consorting that occurs in the course of lawful employment or the lawful operation of a business,  
 

 

(c) consorting that occurs in the course of training or education,  
 

(d) consorting that occurs in the course of the provision of a health service,  

 
(e) consorting that occurs in the course of the provision of legal advice, and 

 

(f) consorting that occurs in lawful custody or in the course of complying with a court order.  
 

Is the member for Toongabbie saying that there should be no defence to those sorts of associations? Is the 

member for Toongabbie saying that if you want to see a doctor and you happen to be a criminal then your doctor 

is consorting with you? Is the member for Toongabbie saying that if you see your lawyer then that is consorting? 

Is the member for Toongabbie saying that if you want to mix with your family on Christmas Day or Easter 

Sunday then that is consorting? I turn now to section 26 (5) of the Crimes (Criminal Organisations Control) 

Act—the member for Toongabbie's own legislation—which deals with association between members of 

declared organisations subject to interim control orders. Section 26 (5) states: 

 
The following forms of associations are to be disregarded for the purposes of this section in its application to a defendant to 
whom an interim control order relates if the defendant proves that the association was reasonable in the circumstances:  

 

(a) associations between close family members, 

 

(b) associations occurring in the course of a lawful occupation, business or profession,  

 
(c) associations occurring at a course of training or education of a kind prescribed by the regulations between persons 

enrolled in the course,  

 
(d) associations occurring at a rehabilitation, counselling or therapy session of a kind prescribed by the regulations,  

 

(e) associations occurring in lawful custody or in the course of complying with a court order, and 
 

(f) other associations of a kind prescribed by the regulations.  

 

There is a familiar ring to that defence—the one that the member for Toongabbie continually criticises because 

it is contained in our consorting legislation. Apparently the Government is allowing defences against these 

criminals, yet the member for Toongabbie included almost identical defences in the bill he introduced into this 

House in April 2009. It was his legislation, but he has not studied it well enough to know that it has that issue. 

Defences have to be allowed where there is normal activity between people not for a criminal purpose. The 

member for Toongabbie saw that, so control orders have those defences; just as people who might otherwise be 

consorting have those defences. 

 

If those opposite are going to criticise the legislation and activities of this Government, then they 

should do their homework. Those opposite should take a look at what they have said in their own legislation for 

a start. Before concluding, I remind the House of what the Government has achieved in the fight against 

organised crime since coming to power. This legislation will add to the work already done by the Government to 

combat outlaw motorcycle gangs. So far through Operation Spartan, which was set up through the NSW Police 

Force, more than 1,100 charges have be laid and 660 arrests made, which adds to the additional powers already 

provided to police by this Government. 

 

We now have at least 300 more police officers than we had under the former Labor Government—it 

could be more than that. We have already given police additional powers to crack down on gun-related crime. 

We have strengthened the consorting offences. We have toughened drive-by shooting penalties. We have 

introduced legislation to tighten the supply of ammunition. We have called in the Crime Commission—

something those opposite never did—to use its royal commission-type powers to compel witnesses to cooperate 

with investigations. We have introduced a licensing scheme with stringent probity checks for owners and 

operators of tattoo parlours. And we have banned bikies from wearing their colours in 58 venues in Kings Cross. 
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Last night laws were ferociously fought by Labor members in the upper House, where they had real 

prospects of getting the numbers, and they were vocally fought in this House—as much as those opposite can do 

with their rump. What happened? The Labor Party ignored the right to silence and the idea of disclosure. It does 

not want criminals to be subject to an even playing field. It does not want the Crown to have rights against being 

ambushed. It wants to let all that criminal activity continue. New South Wales has been waiting for the outcome 

of the Queensland High Court decision, and the wait was worth it. The High Court upheld the validity of the 

provisions of the Queensland provisions—the bikies lost. 

 

The High Court delivered three separate judgements, which have been read with care and are reflected 

in this bill. In short, the High Court found that the challenged provisions allowed the Supreme Court to act fairly 

and impartially when determining applications when considered in the context of the Supreme Court's inherent 

powers, other applicable statutory powers and the rules of evidence. New South Wales is adopting provisions 

requiring the court, rather than an eligible judge, to determine what is criminal intelligence and to make 

declarations. Under the New South Wales Act, the court already had responsibility for making control orders. 

Challenges to legislation of this kind cannot be prevented. We cannot stop a challenge to this legislation— 

assuming it is passed.  

 

Challenges may be inevitable, but the Government can make it harder for organised crime to succeed; 

this bill does just that. The Government will keep fighting these people and if flaws are found in the legislation 

then the Government will go again. We will get it right so that these scourges on our community—the civil war 

that is occurring out there; the urban guerrillas who sell their crack, ice and all those other terrible drugs and 

engage in various extortion and other rackets; firebombing; shooting up people's houses and terrorising the 

community—are stopped. For 16 years we waited but what did we get? We got a lot of days older and deeper in 

debt. I say St Peter don't you call me—I am referring here to a Labor member—because I can't go. I owe my 

seat to Eddie and Joe. I note the Opposition's support for this bill. I commend the bill to the House. 

 

Question—That this bill be now read a second time—put and resolved in the affirmative. 

 

Motion agreed to. 

 

Bill read a second time. 

 

Third Reading 

 

Motion by Mr Greg Smith agreed to: 

 
That this bill be now read a third time. 

 

Bill read a third time and transmitted to the Legislative Council with a message seeking its 

concurrence in the bill. 

<35> 

RACING LEGISLATION AMENDMENT BILL 2013 

 

Second Reading 

 

Debate resumed from 20 March 2013.   

 

Dr GEOFF LEE (Parramatta) [4.19 p.m.]: I support the Racing Legislation Amendment Bill 2013. 

Several members of this Chamber are big supporters of the racing industry, namely, the member for Penrith, 

who spoke eloquently about the industry's importance. He evens own part of a horse—I am not sure which part 

or which leg he owns but, apparently, it is quite a good horse. The member for Hawkesbury was a keen and 

passionate trainer once upon a time and is now an avid follower. The Premier and Minister Souris also are big 

supporters of the racing industry. On Tuesday 12 March the Premier and the Minister for Tourism, Major 

Events, Hospitality and Racing launched Sydney's major autumn thoroughbred racing event, the 2013 BMW 

Sydney Carnival, which will inject millions of dollars into the State's economy. 

 

This racing carnival is a key event on Sydney's major events calendar and will attract tens of thousands 

racegoers from throughout New South Wales, interstate and internationally over six action-packed weekends. 

Minister Souris said that the Sydney carnival has something to excite everybody. To my great pride, the carnival 

will kick of this Saturday, 23 March 2013, at Rosehill Gardens racecourse with Ladies Day, followed by 


