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Section 5D Civil Liability Act 2002/ Liability for the Acts of Third Parties/ Occupiers 

Liability/Acts of Third Parties  

 

In Bainbidge v James [2013] VSCA 12, the plaintiff was employed by the first defendant in a 

shopping centre operated by the second defendant to play the role of Santa Claus.  Whilst 

returning to his rooms to change, he was assaulted by a teenager.  At first instance, he 

succeeded against the employer but not against the occupier.  The employer appealed, as did 

the plaintiff.  The Victorian Court of Appeal found that, in the absence of a history of danger, 

the risk of being assaulted was “far-fetched and fanciful”, the Victorian CA found against the 

plaintiff in respect of both defendants.  Even as regards the higher duty owed by an employer, 

the duty was still only to “exercise reasonable care, not to warrant safety”.  

 

Sections 5B and 5D Civil Liability Act 2002 / Duty of Care for Acts of Third Parties / 

Occupier Duty to Third Parties  
 

The plaintiff was a customer approaching automatic sliding doors at the entry to a Harvey 

Norman store in Lesandu Blacktown Pty Ltd v Gonzalez [2013] NSWCA 8.  As the doors 

opened, two young men rushed through, one of them knocking the plaintiff over, causing 

significant injury.  The youths were fleeing after attempting to obtain electrical goods with 

false identification papers after the falsehood had been detected.  The plaintiff relied upon 

two additional circumstances to support his claim in damages.  A member of staff in the 

electrical department, suspecting the fraud, activated a mechanism locking the doors.  A 

salesman in the furniture department, seeing the plaintiff standing outside the door and not 

knowing why it had been locked, released the device so he could enter, allowing the youths to 

escape and knock the plaintiff over.  At first instance, Charteris DCJ found for the plaintiff 

and awarded him damages. 

 

On appeal, the plaintiff failed.  The possibility of fraud in a retail store may readily be 

foreseen.  No relevant duty of care was established.  Even if there were a relevant duty, the 

plaintiff failed to establish steps which would have reduced the risk of injury in a practical 

sense.  The relationship was not one giving rise to a duty so as to distinguish it from Modbury 

Triangle.  It was distinguishable from the duty owed in Adeels Palace, where the occupier of 

licensed premises owed a duty to take reasonable care, including the prevention of injury to 

patrons from others’ violent or disorderly conduct.  There were no such features in the 

present case, nor was there evidence of previous similar incidents in this or other stores.  

Accordingly, what occurred was not highly likely, foreseeable or predictable.  There was no 

evidence of a more appropriate “security system” and what it would have achieved.   

 

In Orcher v Bowcliff Pty Ltd [2012] NSWSC 1088, before Harrison J, the plaintiff was a 

patron at a hotel, where he was assaulted by the second defendant, an employee of the hotel 

licensee, the first defendant.  The plaintiff had left the hotel and then engaged in an argument 

across the street with another person.  The second defendant intervened and punched the 

plaintiff.  The plaintiff succeeded against both defendants.  Relevantly, the first defendant 

breached its duty by failing to take steps to intervene in the disturbance or prevent the second 

defendant from doing so.  The first defendant’s security employees had the capacity to 

control the second defendant and prevent him from assaulting the plaintiff.  Their failure to 

control the second defendant was the foundation of the breach of the duty of care. 

 


