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Section 62 Motor Accidents Compensation Act 1999 (NSW) 
 

In QBE Insurance (Australia) Ltd v MAA of NSW [2013] NSWSC 549 (Rothman J), the 

insurer sought judicial review of a refusal by the Acting Proper Officer to agree to a review 

of an assessment in MAS of over 10% WPI.  The Acting Proper Officer had not been 

satisfied that there was reasonable cause to suspect that the medical assessment was incorrect 

in a material respect.  The insurer alleged there were additional facts “capable of having 

material effect on the outcome of the previous assessment”.  It was alleged that those were 

“jurisdictional facts”.  Rothman J noted that the NSW CA in Rodger v De Gelder [2011] 

NSWCA 97 at [70] said: 

 

 ‘The task of the Proper Officer involves making a decision that affects rights, 

as it is the outcome of the medical assessment that determines whether or not 

a person has an entitlement to damages for non-economic loss.  True it is that 

it is the outcome of the further medical assessment (if any) that determines the 

legal rights of the party.  However, the decision of the Proper Officer as to 

whether the further information or deterioration in the injury is capable of 

having a material effect on the outcome of the previous assessment, 

‘sufficiently determines’ or is connected’ with that decision and ... is 

amenable to an order in the nature of certiorari’.” 

 

The reasons of the Acting Proper Officer demonstrated that she understood the question she 

was asked to determine.  All relevant considerations were taken into account and she did not 

fail to take into account any required consideration.  Nor were irrelevant considerations taken 

into account.  The distinction between merit review and judicial review must be considered.  

Rothman J was of the view that the content of notes not previously provided was additional 

material but would not have altered the Proper Officer’s decision and, in those circumstances, 

the insurer was refused relief. 

 

 

Section 3A(1)(a) Motor Accidents Compensation Act 1999 

 

The plaintiff was employed by the defendant in RG and KM Whitehead Pty Ltd v Lowe 

[2013] NSWCA 117. The plaintiff was injured when a metal discharge chute separated from 

a wood chipper machine and struck the plaintiff while standing on the machine, causing him 

to fall. He suffered serious injury. A director of the defendant company was operating a front-

end loader and attempting to position the chute, and ordered the plaintiff to mount the cage to 

position it.  It was at this point that the injury took place. At first instance Robison DCJ found 

that the injury arose from a motor accident within the meaning of Section 3A(1) of MACA.  

He found the injury was caused by the fault of the driver of the loader and occurred during 

the driving within the meaning of Section 3. The NSWCA affirmed the trial judge’s findings, 

albeit with some hesitation on the facts.  It was the movement of the chute by operating the 

tines of the loader that caused it to separate from the sleeve and strike the plaintiff.  

Manoeuvring the chute while the plaintiff was standing close by placed him at risk.  

However, the vehicle was not being driven, in that it was stationary at the time, although its 

articulated section was being operated.  Accordingly, s3A(1)(a) was not met.  Because the 

chute was not relevantly part of the loader, the collision between the chute and the respondent 

also did not fall within 3A(1)(b). The earlier driving of the vehicle did not create the 

dangerous situation resulting in the respondent’s injury. The fact that the vehicle was 
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stationary was not determinative. What was, was the fact that the injury arose through the 

instruction given for the plaintiff to mount the chipper.  The manoeuvring of the articulated 

part of the vehicle was what created the dangerous situation and not driving of the loader per 

se. 

 

Accordingly, and whilst the trial judge was correct in finding fault on the part of the driver 

and that the injury was in the use or operation of the loader, he was in error in finding that 

injury was the result of and caused by any of the matters referred to in subparagraph (a), (b) 

or (d) of Section 3A(1).  As a result, the defendant’s appeal was upheld. 

 


