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Evidence - Strike Out 

In Kingsman v NSW Trustee and Guardian [2013] NSWSC 487 (Schmidt J) it was said, 

reaffirming the tests laid down in Dey v Victorian Railways Commissioners (1949) 78 CLR 

62, General Steel Industries Inc v Commissioner for Railways (1964) 112 CLR 125 and Agar 

v Hyde (2000) 201 CLR 552 that the proper test on a strike out application is that discussed 

by Barrett JA in Shaw v State of NSW [2012] NSWCA 102 , where it was said, referring to 

Dey, General Steel and quoting Agar v Hyde (2000) 201 CLR 552: 

 

 “Ordinarily, a party is not to be denied the opportunity to place his or her 

case before the court in the ordinary way, and after taking advantage of the 

usual interlocutory processes.  The test to be applied has been expressed in 

various ways, but all of the verbal formulae which have been used are 

intended to describe a high degree of certainty about the ultimate outcome of 

the proceeding if it were allowed to go to trial in the ordinary way.” 

 

In Shaw at Schmidt J said:  

 

 ‘The question is therefore whether the claims in question are so obviously 

untenable or groundless that there is ‘a high degree of certainty’ that they will 

fail if allowed to go to trial; and whether this is one of the ‘clearest of cases’ 

in which the court may accordingly intervene to prevent the claims litigated.” 

 

In this case, it was claimed that the NSW Trustee and Guardian held monies as trustee for the 

infant plaintiff and that the trustee transferred the money to his mother and stepfather for no 

consideration, with a loss of that money in breach of the trustee’s duty of care to the plaintiff.  

It was not apparent that the plaintiff’s case would fail and, as a result, that the trustee’s 

application to strike out should fail. 

 

See also NSW v Spearpoint [2009] NSWCA 233 and DC v NSW  [2010] NSWCA 15. 

 

 

 


