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The member for Macquarie Fields talked about the lectures given to graduating doctors. What he failed 

to say I am sure out of modesty is that he gives that lecture on Dana McCaffery. When he gives those 
lectures to graduating doctors he uses that example to reinforce how important it is for them to tell parents about 
the importance of immunisation and what it means for the future wellbeing and health of their child and the 
wider community. One problem is that conspiracy theorists sometimes promote the evils of pharmaceutical 
companies. Some of the messages I have received on my Facebook page from people who can only be described 
as conspiracy theorists is that the beneficiaries are those evil pharmaceutical companies that continue to peddle 
these sorts of drugs when in fact we know the benefits to the wider community and their significance. 

 
On a lighter note I must say that I have had one Facebook response that said, "Keep drinking your 

fluoride" and "Keep injecting your immunisations". These whackos that is probably the technical term for 
them are out there peddling this sort of stuff. The reality is that the evidence is clear, that is, we need 
93 per cent to 95 per cent of all districts within an area to be immunised to ensure that we do not see diseases 
like measles. In terms of those rates, we have to do everything we can as leaders in our communities and as a 
Parliament to ensure that we continue to outline and detail the benefits of immunisation and also put to rest the 
misinformation, the pseudo-science, that is on the internet that misleads many parents into believing that they 
are putting the wellbeing of their son or daughter at risk, when nothing could be further from the truth. 

 
Question That the motion be agreed to put and resolved in the affirmative. 
 
Motion agreed to. 
 

M O T O R A C C ID E N T INJURI ES A M E ND M E N T B I L L 2013 
 

Second Reading 
 

Debate resumed from 9 M ay 2013. 
 
M r M I C H A E L D A L E Y (Maroubra) [4.15 p.m.]: I lead for the Opposition in debate on the Motor 

Accident Injuries Amendment Bill 2013. I say at the outset that the Opposition strenuously opposes this bill. 
 
M r T roy G rant: Surprise, surprise. 
 
M r M I C H A E L D A L E Y : It is no surprise because we have the interests of those who are injured and 

those who are marginalised in the community at heart, unlike the Government. We will move amendments in 
this House and in the other place in an effort to improve the bill. If they are not moved in totality we will oppose 
the bill in both Houses. I will start at the end of the story, which is that if this bill becomes law every driver in 
New South Wales, every person who goes near a road, certainly those who are breadwinners and upon whom 
others rely, and those who are not independently wealthy will need to take out income protection insurance, but 
the cost of full cover for the overwhelming majority of people in New South Wales is prohibitive. 

 
This is the ruination of a good and responsible scheme. We acknowledge that the scheme is not without 

its problems. No scheme is perfect, but the solution that is promulgated in this legislation is a dog's breakfast. 
Once again it has been rushed through without proper, earnest and detailed consultation and consideration. It is 
hard to tell who the winners are, apart from at-fault drivers. The number of losers is so great that this legislation 
is, frankly and earnestly, bewildering. There is a simple principle of insurance, that is, when talking about 
injured people. In the words of the submission of the Insurance Council of Australia no less, dated 5 April to the 
Minister, the Hon. Greg Pearce: 

 
 

person is permanently and seriously disabled, he or she needs lifetime care or support. 
 

I suppose the fight and there will be one is about the definition of "seriously disabled". The thresholds of 
10 per cent and 20 per cent respectively that have been introduced in this bill do not make sense; they are much 
too high to cut people off, but I will get to that. Again I quote the words of the Insurance Council of Australia on 
the same report: 

<23> 
 
The NSW Compulsory Third Party [CTP] scheme is a vital social support framework for NSW motorists and injured people 
alike. The scheme provides compensation for those people injured in a motor vehicle accident who are not at fault. It also 



Legislative Assembly Tuesday 21 May 2013 41 

Uncorrected Hansard Proof: Available to Authorised Persons Only. 

provides, in certain circumstances, limited compensation for at fault injured people (for example, children, and people who have 
sustained catastrophic injuries).  
 

Today it is a vital social support framework for New South Wales motorists and injured people alike, but 
I would say it will not be by tomorrow afternoon. That is because what is being advanced in this bill is a radical 
change in the way that compulsory third party insurance for injuries relating to motor vehicle accidents is being 
put forward. Under the current scheme, drivers or injured persons who can prove fault recover all of their past 
and future treatment expenses and all of their past and future lost earnings, including superannuation which is 
excluded in this bill. If they exceed a whole person impairment threshold of 10 per cent they also get a lump 
sum for pain and suffering. Those at fault are not left out. 
 

Under amendments to the scheme that the former Labor Government passed, those at fault get the first 
$5,000 in medical expenses and wages loss, and if they are catastrophically injured, they get treatment and care 
expenses paid for the rest of their lives under the Lifetime Care and Support Scheme, which we on this side of 
the House are very proud of. Thank God this Government is not tinkering too much with the Lifetime Care and 
Support Scheme, although there is a hint in this bill that it will buggerise around with that as well, which would 
be an absolute disaster. Frankly, I do not think this mob can help itself. With this bill, the war against people 
who are on their own, all but defenceless, continues unabated. The description of the current scheme has gone. 
Unless you want a scheme to compensate everybody, and I would suggest that such a scheme is unaffordable, 
insurance schemes like this, particularly ones that are regulated by the Government, utilise an economic 
mechanism to ration the use of those premiums. 

 
The way that the present scheme rations those premiums is that innocent victims of motor vehicle 

accidents are looked after and the drivers who cause accidents, who cause injuries, who are at fault, are looked 
after to the extent of $5,000 and then no more. That is the mechanism that is now used to ration the very rare 
premiums paid under this scheme. As I said, there are some exceptions to that principle. This bill advances an 
unjustifiable and radical change. For the first time in New South Wales, drivers who are at fault, who cause 
injury to other people through no fault of those other people, will be extended statutory benefits under the 
scheme, including payment for loss of wages, ongoing medical expenses and, in some cases, lump sums for pain 
and suffering. To fund this, everybody else pays. The legislation is substantially taking benefits away from 
90 per cent of those who are injured to pay to those who caused the accident in the first place. 

 
M r Bart Bassett: It's called an accident.  
 
M r M I C H A E L D A L E Y : A crash, an accident they are still at fault. There is still a concept of fault, 

my friend. That is the way it is at the moment. The bill will slash the benefits currently payable to innocent 
victims to pay the person who is at fault. The new principle is to pay all accident victims some benefits for five 
years and, after that, 90 per cent of them are on their own "Go and sit in the emergency department of your 
hospital and rely on welfare" and for only about 10 per cent of those who are most seriously injured are some 
benefits preserved. This, we say, is very wrong. I do not understand why the Government advanced that sort of 
philosophy when it came to workers compensation, ripping benefits from people who are seriously injured, and 
why it is doing it again today. The rationale advanced by the Government is speed: "We want to get payments 
through more quickly." So under this provision you will get much, much less more quickly, and some people 
will get nothing really quickly. If that is the foundation upon which this regime is built, it is bewildering. 

 
The other rationale that is put forward quite cheekily by the Minister, the Hon. Greg Pearce, is that the 

Government wants to reduce costs. The Government has been bandying around a figure of 15 per cent. Last 
year, despite the fact that insurers profits had risen and that administrative costs of the scheme had declined, the 
Minister, the Hon. Greg Pearce, allowed insurers to raise premiums by 10 per cent. Let us use the Government's 
average of $500 for a green slip. The Government allowed premiums to rise by 10 per cent unjustifiably. Now it 
says it is going to claw back 15 per cent. I think that is very doubtful, but let us use its figure of 15 per cent. That 
means that for a net benefit of 5 per cent it is destroying the scheme for 90 per cent of the people who are 
presently covered by it. As with WorkCover, the Government wants to use actuarial reports and figures to its 
benefit and ignore some of the relevant detail. In its submission, the Insurance Council of Australia has a nice 
description of what insurance companies do with the premiums that are invested in the scheme. It says this at 
page 5 of the report: 

 
Over the last three years the price of CT premiums has increased by over 30%. The ICA submits that this increase has been 
mainly due to falling investment returns for insurers and increased claim costs.  
 

The report continues: 
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Due to the serious and complex nature of injuries that can be sustained in a motor vehicle accident  
 

No scheme is going to change the serious and complex nature of injuries. It might change the benefits that arise 
from those injuries, but some injuries and no-one could cavil with this proposition are serious and 
complex   

 
it can take many years to finalise a CTP claim. In order to meet claims payments as they fall due over a number of years, insurers 
invest CTP premiums until a claim is paid. Prudential regulatory requirements mean CTP insurers typically invest in government 
bonds. In the years since the onset of the Global Financial Crisis  
 

and here is the crux  
 
the investment return on government bonds has fallen from more than 7 per cent to about 2.5 per cent. This is a record low rate of 
return that insurers receive for invested premiums. When investment returns are relatively high, insurers can reduce the cost of 
premiums, as investment income can be used to meet claims payments. When investment returns are relatively low, insurers must 
increase premiums to have sufficient money to meet expected claims payments. 
 

Since the global financial crisis, according to the body that looks after insurance companies, insurance 
companies have raised their premiums to meet the falling rate of return on bonds. How much would we expect 
that increase might have yielded? In its report for the Government entitled, "NSW CTP Scheme Performance 
Update, 2012 Motor Accidents Authority of NSW" Ernst and Young state at page 15 of the report: 

 
The overall impact of the reduction in interest rates and wage inflation is an increase of about $55 to the premium (including 
levies but excluding GST).  

<24> 
The impact of interest rates is $55 and it will return when the bond rate increases, so $55 will come back if you 
do nothing. The Minister is seeking to tinker with and destroy the scheme for less than half of that for $25. 
That is legislative insanity. Whilst I am referring to the Ernest and Young report that the Minister relies on so 
heavily, I note that the report is replete with caveats as long as your arm. Page 17 of the report states: 
 

There is significant uncertainty associated with actuarial estimates. 
 

Basically it is saying, "We don't really know; there is a margin of error." The report goes on: 
 
As noted in the report there are significant caveats in relation to our assessment of the efficiency of other schemes and 
consequently there is significant uncertainty in relation to the results.  
 

Under the heading "Reliance and limitations", the report states: 
 
In undertaking this review, reliance has been placed upon the data provided to us by the MAA, Taylor Fry, FMRC, public reports 
from other schemes and information from Victorian Transport Accident Commission (TAC) and Motor Accident Insurance 
Commission (MAIC). With regards to the MAA data  
 

which is the principal data upon which they have relied  
 

we are specifically relying on the accuracy by which insurers have provided their data to the MAA. 
 

I would be the last person to stand in this place and accuse insurers of being deliberately misleading, but by God 
they are very reluctant to open their books even when a Minister asks them to do so. How do I know? I was the 
Minister and in respect of an increase in premiums for the compulsory third party insurance scheme I asked 
them to come in with some actuaries and open their books, and I am still waiting. There is a whole chapter in the 
report related to reliance, limitations, caveats and all sorts of things. The upshot is that there is a margin of error 
inherent in this report. When you are talking about $20 or $30 either way for a scheme that presently provides a 
comprehensive level of insurance for people and their children and you destroy it on the basis of wanting to save 
$25 that is, as I said earlier, bewildering, and legislative vandalism of the highest order. For this Government 
that is just mere detail. Its war upon the little person continues. 

 
I turn to the detail of the bill. Under the no-fault statutory scheme a person who is injured and who 

exceeds the 10 per cent whole person impairment receives ongoing treatment expenses for life, which can also 
be commuted to a lump sum. Somebody who exceeds 10 per cent whole person impairment also receives a 
modest lump sum for pain and suffering. Somebody who exceeds 20 per cent whole person impairment receives 
lost wages for their working life. If someone is 20 per cent impaired that person is substantially injured. If a 
person is 19 per cent whole person impaired that person is almost as substantially injured. But one person gets 
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care for life and the other person, who has marginally less serious injuries brain injuries, spinal injuries, 
orthopaedic injuries, serious ongoing injuries that will haunt that person and impair that person for the rest of his 
or her life gets zip. That is simply not fair. 

 
The change will accommodate people in the scheme who caused an accident or who were negligent

however you want to phrase it in the first place. This is what the average person will not understand about this 
bill because it is very complex. It is important to understand that the 10 per cent whole person threshold is a 
very significant barrier. That is why it was introduced in the first place, to sort out those who were significantly 
injured and those who were not. According to the Bar Association, the Australian Lawyers Alliance and the Law 
Society of New South Wales 90 per cent of those injured in motor vehicle accidents do not get over that 
threshold. Therefore, increasing it to 20 per cent is just crazy. Under the proposed scheme there are two tiers to 
the benefits paid statutory benefits and damages. Regardless of fault, all injured drivers will now be paid a 
statutory benefit: first, 95 per cent of lost earnings for three months, so people lose 5 per cent straightaway and 
they also lose superannuation. The old scheme took into account lost superannuation, but the new scheme does 
not. 

 
I am not sure whether that is a drafting error or a mistake. It is something we will attend to in the other 

place, but it is not fair. Secondly, people receive 80 per cent of lost earnings for up to five years. Again, there is 
nothing for loss of superannuation benefits and 20 per cent will go from lost earnings. Medical expenses will be 
paid for up to five years. After five years from the date of the accident 90 per cent of those injured those who 
do not get over the 10 per cent whole person impairment threshold are cut off: "That is it. See you later, do 
your best, no help for you. Go on the dole, go on the Commonwealth disability pension, go and sit in the 
emergency department of a hospital. Frankly we do not care." That is the Government's attitude. That will 
include people with ongoing disabilities, ongoing wage losses and ongoing treatment expenses. The 
Government is saying, "Go away. We don't want to know about you." 

 
Under the new scheme, those who are over the 10 per cent threshold can receive lifetime treatment 

expenses and a very modest lump sum for pain and suffering. Those over 20 per cent can recover 80 per cent of 
their lost earnings for their working life. There is also an entitlement for those who are over 10 per cent and who 
can prove fault to recover lump sums by way of damages. Innocent victims with significant injuries, but who are 
assessed at 9 per cent and 10 per cent whole person impairment are cut off completely after five years. Here is 
the irony of the situation: Somebody who is 9 or 10 per cent impaired in an accident will get nothing but that 
person may see in the hospital ward the driver who hit them and who might be at fault, but because that driver is 
11 per cent impaired the driver will get something. Can members say that that is not an injustice inherent in this 
bill? There are many losers as a result of this bill. If someone is an innocent victim and faces loss of earnings 
that person is a loser. 

 
I foreshadow that I will circulate some amendments in relation to children, who are the biggest losers 

under the bill. A 10-year-old child with 9 per cent whole person impairment with broken arms and broken legs 
and other injuries would currently receive compensation for loss of earning capacity. Under the Government's 
proposal the five-year window for recovery of loss of earnings will have closed before the child reaches working 
age. Putting it another way, only children who are 15 years or older will be eligible to receive statutory benefits 
for loss of earnings. Even if they are eligible the legislation requires them to have finished secondary school 
before the benefits become payable. Children will also be subject to the same five-year cap on statutory benefits, 
which means that unless a child has suffered more than 20 per cent permanent impairment that child will receive 
benefits only for the balance of the five-year period after that child would have finished secondary school. I 
think this might be another oversight, but the bill fails to address the situation of children who had intended to 
leave school after year 10. 

 
Anyone who plans to work past the nominal retirement age of 67 is also a loser under this scheme 

because benefits for loss of earnings will only be paid for 12 months for anyone who is past 67. This ignores 
those who choose to keep working or who are forced to keep working past the notional retirement age of 67. 
They are not acknowledged by this legislation. An innocent victim who is not over the 10 per cent whole person 
impairment threshold and has ongoing treatment past five years also is a major loser. There are plenty of injuries 
in the 7 per cent to 9 per cent whole person impairment range that require treatment extending beyond five 
years. Under the proposed changes, 90 per cent of accident victims will be relying on the public hospital system 
and the waiting list to have their future surgical needs met. All this is doing is cost-shifting. That is what this is 
all about and it is what workers compensation is all about as well. 

<25> 
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This bill does not address that children, people with a legal disability, people who are mentally ill and 
those with catastrophic brain injury are further disadvantaged by the new scheme. When a statutory lump sum or 
benefits are paid to children or adults who need financial management for pre-existing or accident-related 
reasons, their funds are invested and managed by the NSW Trustee and Guardian or a private trustee. These 
organisations charge significant fees. For example, the cost of managing a $500,000 award for a lifetime of lost 
earnings over 30 to 40 years would exceed $100,000. Under the present scheme, those who require management 
of their funds recover the cost of that financial management. There is no provision in the bill within the statutory 
benefits scheme or the damages regime for the recovery of these expenses. I intend to also move an amendment 
in relation to that aspect. The bill abolishes this head of damage. To require children and people with brain 
injury to cover the cost of the management of their funds out of their benefits is plainly and simply unfair. I 
hope that is a drafting oversight.  

 
Those who have problems with the administration of the scheme and have to fight for their rights 

against an insurance company will lose because they have been denied the right to obtain paid legal advice. This 
is a complex scheme. The claims procedures and benefit mechanisms are complicated. Those who have 
difficulty understanding children, people with brain injury, people who are poorly educated or from a 
non-English speaking background will be disadvantaged and will need assistance. No assistance will be 
provided under the scheme. Those who cannot afford a lawyer have to defend themselves against an insurance 
company, such as Monolith, which has legally qualified officers. Individuals whose case goes before a tribunal 
or court will find that the insurance company has had advice drafted by lawyers, but the individuals will not 
enjoy that same right. That is unfair. A right that cannot be successfully asserted or a right that is almost 
impossible to assert is no right at all; it is lip service. That unfairness is inherent in this bill.  

 
The Opposition as well as members of the insurance industry are disappointed that no costings have 

been released. I am told there is a legendary Ernst and Young actuarial report that has costings on the new 
scheme, but it has not been publicly released. The Government cannot demonstrate that the bill will even work. 
There is no example of a statutory-defined benefits no-fault scheme in Australia. The mechanism in the bill to 
cap premiums for three years will get the Government through the next election, but what happens after that? A 
privately underwritten scheme relies upon competition. If a couple of insurance companies exit the scheme, 
even for only a few years, that is not beneficial to anyone. 

 
The Opposition is also concerned that the bill codifies the common law duty of uberrimae fidei, which 

is to act in good faith in respect of an insurance policy. The codification of that common law duty requires that 
both the claimant and the insurance company act in the utmost good faith. For the injured person, this duty 
includes a duty to disclose all relevant information in a timely manner, including reports by health professionals. 
The insurer has a lesser duty in that its duty to disclose does not extend to all relevant information. Its duty to 
disclose is only a duty to provide the claimant with details of information, including reports by health 
professionals, which are relied upon to make a decision on the claim. Therefore, a report that is not relied on 
does not have to be provided. That situation could be abused by insurers to bury reports that are contrary to their 
interests. There should be full disclosure. This bill has been pursued with undue haste. The submission by the 
Insurance Council of Australia states:  

 
 
... a first party scheme will have significant implications for the risk pricing of individual motorists. This is a matter that needs a 
substantial amount of further, detailed analysis by insurers and the MAA as necessary adjustments are made to the premium 
framework, as well as sharing arrangements between insurers. 
 

The scheme is not ready. It discloses a ferocity of public policy that I am at a loss to understand. The number of 
losers under this regime will be massive and people's lives will be comprehensively destroyed, as is currently 
happening under the workers compensation legislation. I can say with my hand on my heart that not a day goes 
by when I do not receive communication from a person who is despairing at the loss they are suffering as a 
result of the changes to the workers compensation legislation. People injured at work or as a result of a motor 
vehicle accident need to be looked after. This legislation does not look after them; it forsakes them. Under this 
bill, we are forced to underinsure one of our most valuable assets: the ability to look after and provide for our 
families. This bill is a disgrace. We will try to amend it. I anticipate it will be comprehensively passed in this 
House, to the shame of the Government. The Opposition will try to rescue the bill in the upper House. If we are 
unable to, the Opposition will not support it. This regime is an unworthy abomination and the Opposition wants 
no part of it.  

 
M rs T A N Y A D A V I ES (Mulgoa) [4.45 p.m.]: I speak in support of the Motor Accident Injuries 

Amendment Bill 2013. I am proud to support this bill which implements the New South Wales compulsory third 
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party compensation scheme, with premiums expected to be reduced by up to 15 per cent this year. In my 
electorate of Mulgoa in western Sydney every day I speak to people who are struggling with the costs of living. 
The majority of families tell me that household bills continue to increase and that healthy food is costing more. 
Housing is unaffordable for many families and the carbon tax, which we were all told would never be 
introduced by a Gillard Government, has increased electricity bills for the average family by an extra $300 per 
year. It is deplorable that New South Wales has the least affordable green slip scheme in Australia. This is a cost 
that affects almost every family in New South Wales. More than five million green slips are sold each year and 
there are more than 12,000 annual claims. This bill, which is the result of an extensive community consultation 
process, will introduce a new scheme. Its primary aim will be to reduce costs for motorists, and therefore reduce 
the cost of living. The new scheme will reduce the number of disputes and, as a result, reduce the legal costs that 
currently erode affordable premiums.  

 
The bill will introduce a no-fault first-party scheme. Cover and benefits will be available to all injured 

people, regardless of who was at fault, except in cases where one party is charged with a serious driving offence. 
This will allow an estimated 7,000 people each year to have access to more benefits. These people are not 
dangerous drivers with bad intent or with no regard for others. They are people who have had an accident 
because their judgement has lapsed or they have failed to react fast enough to an impending accident. The 
scheme will ensure everyone is covered for personal injury. As well as ensuring that everyone is covered in the 
event of an accident, a no-fault scheme will reduce the legal and investigation costs of insurers. Rather than 
fighting over who is at fault, a claim will simply be lodged against the insurer of the vehicle that the injured 
person was driving or travelling in. Another significant change to the claims process will be the way information 
is obtained and recorded. Rather than going through long, complicated legal forms to make a claim, insurers will 
now identify and obtain the only information they need from the injured person to process a claim. Benefits will 
be defined by the bill which will allow insurers to pay claimants their lost earnings and other expenses on a 
regular basis soon after the claim is made so that funds are received when they are needed rather than years 
later. 

<26> 
These changes will result in a simpler system and therefore a better experience for injured people. Evidence 
shows that when people receive help simply and immediately their health outcomes are optimised.  

 
The bill also facilitates streamlining of the Medical Assessment Service, which will be reviewed to find 

ways to speed up the independent assessment of medical disputes that arise between an injured person and the 
insurer. Again, it optimises health outcomes by ensuring people get the help they need when they need it. The 
bill also expands the role of the Claims Assessment and Resolution Service so that most matters can be 
determined by the service rather than in court. Too much of our money is currently spent paying for lawyers and 
courts to fight over who gets what. This change will create a cost-effective alternative that will see claims 
resolved more quickly and more cheaply. Under this scheme a greater proportion of the premiums will be paid 
to injured people rather than being used to fund legal and investigation costs, insurer overheads and profits. The 
Motor Accidents Authority is strengthened by this legislation and will be given the power it needs to ensure that 
premiums remain efficiently priced. 

 
The Liberal-Nationals Government is getting the job done. The Government has introduced this 

legislation to fix yet another failing scheme left to it by the Labor Government. This is a win for the people of 
my electorate of Mulgoa and across New South Wales. They will benefit from a scheme that is focused on 
injured people, and they will welcome an estimated 15 per cent saving on their green slip premiums. I commend 
the bill to the House.  

 
M r NI C K L A L I C H (Cabramatta) [4.50 p.m.]: The Opposition opposes the Motor Accident Injuries 

Amendment Bill 2013. The object of this bill is to make a range of amendments to the Motor Accidents 
Compensation Act 1999. Its primary focus is to reduce payments to individuals who are injured on the roads or 
in motor vehicle accidents through no fault of their own while providing compensation to the drivers who are at 
fault. This Government appears committed to reducing compensation payments to victims who are injured on 
roads or in motor vehicle accidents. That is demonstrated by amendments that will see at-fault drivers receiving 
statutory benefits, including payments for loss of wages, ongoing medical expenses and in some cases lump sum 
payments for pain and suffering. The amendments provide that all accident victims will be paid some benefits 
for only five years. Thereafter, the vast majority of injured victims will be left stranded to fend for themselves.  

 
Under the new scheme, regardless of who was at fault, each person injured in a motor vehicle 

accident unless charged with a serious driving offence or knowingly driving an uninsured vehicle will be 
paid the following statutory benefits: 95 per cent of lost earnings for three months superannuation is not 
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compensated; 80 per cent of lost earnings for up to five years superannuation is not compensated; and medical 
expenses, but only for five years. This means that five years from the date of the accident, unless a person's 
injuries exceed 20 per cent whole person impairment benefits will cease. Simply put, 90 per cent of accident 
victims with any ongoing disability as a result of an accident will receive no further assistance for the remainder 
of their life. Individuals who exceed the whole person impairment requirement will still receive ongoing care 
and treatment for life, but at only 80 per cent of their pre-injury earnings. In addition, compensation will be paid 
only until 12 months after the person's retirement or at the proposed retirement age of 67 regardless of whether 
or not the victim wished to continue working until later in life.  

 
Children will also be affected by the amendments in this legislation. A child who sustains injuries as a 

result of a motor vehicle accident and who may be impaired for life but who does not meet the 10 per cent 
whole person impairment criterion will no longer be eligible to receive any compensation for any loss of future 
earnings and will be left simply to deal with it. Under the current legislation, children under the age of 16 
receive treatment and care for life regardless of who was at fault in the accident. I believe that that should not be 
changed. If this legislation is passed, any child with a whole person impairment of less than 10 per cent will 
receive no payment for treatment and care after five years. That is shameful.  

 
It saddens me that the reduction in benefits provided to 90 per cent of the people injured in motor 

vehicle accidents will mean that breadwinners will be forced to take out income protection insurance to ensure 
that if something goes wrong or something happens to them on their daily commute their family will not be 
forced to go without. I repeat: 90 per cent of those who are injured will not reap the benefit of the 15 per cent 
reduction in compulsory third party insurance premiums that this Government has been touting. Families will be 
forced to take out yet another insurance policy because this legislation will rip at the very heart of our 
compulsory third party scheme, that is, the reassurance that victims will be covered in the event of a motor 
vehicle accident. There will be less coverage, more victims will be left to fend for themselves and most 
breadwinners will be required to take out additional insurance simply because their compulsory third party 
coverage has been decimated. 

 
It saddens me and it is abundantly clear that a number of the proposed amendments will not only fail to 

adequately cover the people of New South Wales on our roads but also add to the already onerous household 
bills imposed on families, who in most cases are already doing it hard enough without having more money 
prised from their hands. As I said, the Opposition opposes this bill and will consider amendments.  

 
M r D A V ID E L L I O T T (Baulkham Hills) [4.55 p.m.]: Having listened to the contributions of members 

opposite to this debate on the Motor Accident Injuries Amendment Bill, I am forced to question whether they 
have glass jaws and very short memories or they simply like to deny history. Every time the Government 
introduces legislation amending compensation schemes they go into complete meltdown. It was only a few short 
years ago that the union movement marched on Macquarie Street when the Labor Government introduced 
legislation amending the workers compensation legislation. Listening to members opposite, one would be 
forgiven for believing that the Government is hell-bent on denying workers' rights. I ask members of the Labor 
Party, both in New South Wales and in Canberra, to name a country in which working men and blue-collar 
workers have a better lifestyle. I cannot think of one such country.  

 
The Opposition's proposed amendments to this legislation demonstrate that it is reverting to form and 

that it believes it is all about rip-offs and denying people appropriate compensation. It certainly will not do that. 
The compulsory third party insurance scheme is in crisis in the same way that the workers compensation scheme 
was in crisis when the Labor Government was in office. During that time members opposite would go to the 
business community and say that they knew the workers compensation scheme was in crisis and that the State 
could not afford it, but they could not change it because their bosses in the union movement, including John 
Maitland, would not agree. Their paymasters in Sussex Street would not allow the scheme to be changed.  

 
This reformist Government is introducing legislation that will resolve the crisis facing the compulsory 

third party insurance scheme, but members opposite are on the sidelines throwing rocks. They have said that 
they oppose the legislation, but they will not tell us what provisions they oppose. They should search their souls 
and remember what they told the business community in their final years in government. Compulsory third party 
insurance is now unaffordable, just as the workers compensation scheme and the police death and disability 
scheme were unaffordable. The Federal Labor Government understands that application of the consumer price 
index to military pensions is also unaffordable. When members of the Labor Party are in government they 
understand what is unaffordable, but when they are in opposition they simply throw rocks.  
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This bill introduces reforms that will bring the compulsory third party insurance scheme back from the 
brink. It will implement a no-fault first party scheme similar to schemes introduced around the world. This is the 
most significant reform introduced in the past 20 years. Benefits will be available to all injured people, 
regardless of fault, except those charged with serious driving offences. That is why people take out insurance. 

<27> 
It is strange that the Labor Party is opposed to this notion because it has well and truly ingrained in the 
Australian psyche that whenever something bad happens someone else is to blame. The Labor Party passes the 
blame to someone else and then sues them. This Coalition Government accepts that some people are uninsurable 
and should not be covered under a no-fault compulsory third party scheme because of their culpability or they 
may be suicidal or ignorant of the road rules. However, Labor has to realise that a mother does not get into a car 
and deliberately run up the back of another car. She may be at fault but it is not worth her being exposed to tens 
of thousands of dollars' worth of damages. 
 

This legislation will allow an estimated 7,000 people a year to have access to more benefits. The 
Government accepts that accidents happen and that most people do not go out to cause mayhem on the roads. 
Ordinary drivers who may experience a momentary lapse of judgement or fail to respond quickly enough in an 
unexpected circumstance will now be covered. The establishment of a no-fault scheme will be more efficient 
and will reduce legal and investigative costs and insurer's expenses. That is where the savings are coming from. 
This Government understands that the extended delayed response to the legal question of who was at fault has 
been one of the primary costs to this scheme. Unlike Labor, the Government understands the notion that justice 
delayed is justice denied. 

 
The Government will remove the legal and investigative costs and insurer's expenses to reduce the 

costs of this scheme. The people who have come to my office and said they oppose this scheme come from legal 
firms. Today I was delivered a petition with approximately 1,000 names, some of which were on a law office 
letterhead. It is clear that those who have written the speeches on this bill for the Opposition members have the 
most to lose. This scheme will be procedurally fair and robust, whilst minimising disputes and friction costs 
which currently erode efficiency, effectiveness and affordability. 

 
I want to address some concerns that were raised by the member for Maroubra. The reforms to the 

Motor Accidents Scheme will reduce the need for complicated disputes. That is where the savings will come 
from. Legal rights will be protected under the new scheme by straightforward dispute resolution processes and 
safeguard mechanisms. The bill introduces two streams of dispute resolution, the first of which will deal with a 
review of administrative decisions and statutory benefits regime. Should an injured person dispute a decision of 
an insurer with regard to their benefits, this bill establishes a simple and effective process that will reduce the 
need for the claimant to have legal representation. I know that the member for Maroubra was a lawyer in his 
previous life and does not like the legal system being removed from the process in order to increase efficiency 
and to reduce costs. 

 
If an injured person is not satisfied with a decision made by the insurer in relation to benefits, that 

person can request an internal review of any decision made by an insurer. It is a complete and utter fallacy to 
say that the exposure of the injured party will result in their having to sell their house or their first-born child. 
Any non-compliance with a decision made under this scheme will be reported to the Motor Accidents Authority, 
which we know is no shrinking violet. I have faith in the authority to be able to identify any attempt of 
maladministration and address it accordingly. The changes in this legislation include the establishment of the 
independent review officer who can deal with complaints about insurers, review the earnings decisions of 
insurers in relation to statutory benefits claims and report to the Minister on matters concerning the operation of 
the Act or as requested by the Minister. 

 
Opposition members have alleged that there is no appeal process and it is a complete denial of natural 

justice. This legislation allows for a review by an independent review officer or as requested by the Minister. 
The findings of the independent review officer cannot affect the earnings decisions, internal review or 
assessment by a claims assessor. The independent review officer will not intervene in disputes already being 
considered by an assessor or a court, which is quite appropriate and consistent with our judicial system. It is our 
last tier of review after the court has made its decision or ruling. The independent review officer will be funded 
by the medical care and injury services levy. Insurers may be required to meet the complaint or legal costs 
associated with complaints to the independent review officer. Therein lies a complete deterrent for the insurer to 
do the wrong thing. 
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The two streams for dispute resolution and the newly created independent review officer will provide 
important accountability mechanisms for the scheme. The Government is committed to ensuring that persons 
injured in motor vehicle accidents receive compensation quickly, without the need to pursue lengthy and 
complex legalistic processes when and if a dispute arises. This reformist legislation has my complete backing 
and that of the Government. It is the type of reformist legislation that those opposite attempted to introduce 
when they were in government but they were beholden to special interest groups and could not get it off the 
ground. They told me that they wanted to introduce similar legislation. I commend the bill to the House. 

 
M r G U Y Z A N G A RI (Fairfield) [5.05 p.m.]: The Motor Accident Injuries Amendment Bill 2013 

which seeks to fundamentally change the New South Wales compulsory third party scheme, the entitlements of 
injured parties who fall within the scope of the scheme and the mechanism upon which it will be made available 
to injured parties. The compulsory third party scheme provides compensation for people who are injured in a 
motor vehicle accident through the fault of another party. Currently, the scheme provides cover for all their past 
and future medical expenses and lost earnings, including any superannuation payments to which they would 
have been entitled. If the accident resulted in 10 per cent whole person impairment, the person would also be 
entitled to receive a lump sum payment for pain and suffering. These support benefits were contingent upon the 
injured party proving that their injury was a result of the fault of another driver.  
 

In 2007 amendments were introduced by the former Labor Government which provided limited support 
to a motorist injured in a motor vehicle accident that was deemed to be the fault of the motorist. The support 
entitlements were to the value of $5,000 to help cover medical expenses and wages loss. Further, if 
catastrophically injured, the motorist at fault was entitled to the Lifetime Care and Support Scheme which 
covered all treatment and care expenses. The 2007 changes ensured that all parties injured were entitled to some 
support. It recognised the impact of motor vehicle accidents to the life and livelihood of responsible motorists.  
 

In 2013 the O'Farrell Government seeks to make amendments to the Motor Accidents Injuries Act by 
fundamentally overhauling the provision of the compulsory third party scheme a scheme the residents of New 
South Wales rely on as a safety net on the off chance they are involved in a motor vehicle accident. The most 
radical amendment is the elimination of the concept of fault as the threshold in determining an injured party's 
support entitlements under the compulsory third party scheme. According to the Treasurer's second reading 
speech, this does away with the expense and inefficiency of having to rely on an adversarial approach to 
determine entitlement to the scheme. In many cases it forgoes the need for litigation, lawyers and generally the 
court process in determining a person's entitlement. Instead, the bill seeks to provide statutory benefits 
determined by the length of time an injured person remains in compensation and also the level of incapacity or 
whole body impairment a person suffers as a result of the accident. 

 
The benefit scale proposed in this new scheme is as follows. A person injured in a motor vehicle 

accident will be entitled to 95 per cent of lost earnings for the first three months, 80 per cent of lost earnings for 
up to five years, and medical expenses for only five years from the date of the accident. After the five-year 
threshold all weekly and treatment benefits are stopped, unless the injury suffered by the victim exceeds 10 per 
cent of whole person impairment. Injured victims who are assessed as having a whole person impairment 
exceeding 10 per cent will be entitled to treatment and care for life but only 80 per cent of their pre-injury 
earnings for only a 12-month period, paid on the person's retirement or at the retirement age of 67.  

<28> 
Persons who have whole person impairment of 20 per cent and over will be eligible for statutory benefits until 
retirement age. This will be based on the injured person's loss of earning capacity. These measures are not 
available to persons charged with a serious driving offence as a result of an accident for which they were held 
responsible and for those knowingly driving an uninsured vehicle. Further, the new entitlements proposed will 
not cover any superannuation entitlements that an injured party would have been entitled to had the motor 
vehicle accident not occurred.  
 

The bill will seriously affect children injured in a motor vehicle accident. Currently children under the 
age of 16 years who are injured in a motor vehicle accident are entitled to treatment and care for life irrespective 
of fault. Further, children are able to claim for future loss of earnings. Under this proposed reform children will 
be made subject to the 10 per cent whole person impairment if they need care and treatment past the five-year 
threshold, and are statute barred from claiming loss of earnings if they are under 15 years of age. Parents and 
single income households will also be affected by this change to the third party motor vehicle scheme. This 
scheme will place a great deal of uncertainty over the finances of families should one of the income members be 
involved in a motor vehicle accident or, much worse, the breadwinner in a single income household is left 
partially incapacitated due to a motor vehicle accident.  



Legislative Assembly Tuesday 21 May 2013 49 

Uncorrected Hansard Proof: Available to Authorised Persons Only. 

 
The 10 per cent whole personal impairment will create an arbitrary threshold, and if that threshold is 

not met it will mean income security for a household with an injured breadwinner will cease after the five-year 
mark. In his second reading speech the Treasurer said that one of the reasons for this reform was to address the 
cost of premiums: New South Wales is the least affordable State in the country. However, a family would need 
to take out income protection in order to receive proper coverage should they be injured in a motor vehicle 
accident. The 10 per cent and five-year statutory thresholds are too arbitrary and would catch out the 90 per cent 
of accident victims with an ongoing disability. The trade-off for the proposed no-fault statutory benefit system 
in this bill is too great. It has the potential to leave individuals and families with no real income security for an 
injury suffered as a result of a motor vehicle accident. The Opposition opposes the bill.  

 
M r G R E G AP L IN (Albury) [5.12 p.m.]: In New South Wales we are all paying more than our fair 

share for motor vehicle injuries compensation: the green slip. Since 2008 in New South Wales green slip 
premiums have increased by 72 per cent and the average compulsory third party premium paid by the owner of a 
passenger vehicle has now risen above $500, excluding GST. The scheme's independent actuary, Ernst and 
Young, has identified that on average between 2000 and 2010 the compulsory third party scheme has had an 
efficiency of only 50 per cent: of every dollar paid by the people of New South Wales for their green slips only 
50 cents is paid out to injured claimants. Another 15 per cent goes on legal and investigation costs and 19 per 
cent on profits to insurance companies. Is that how we want the scheme to work?  
 

A leaky ship needs tightening and the green slip scheme operating in New South Wales is leaking 
cash your money and mine. When your third-party motor compensation scheme is the most expensive in 
Australia you know something is wrong. It is simply not fair: not fair to those who have suffered; not fair to 
those who are footing the bills for the scheme. It is arguably not fair to highly trained lawyers to spend so much 
of their time and energy on compensation cases where the issue of liability is not in doubt and where the only 
argument is about how much money is to be paid. But there are many situations where legal expertise is a vital 
component of gaining justice for people injured in a motor accident. Lawyers will always have a valuable place 
in the compensation realm.  

 
At some point it falls to good government to review the criteria which create the jurisdiction of a 

compensation case. The object of the Motor Accident Injuries Amendment Bill 2013 is to take a fresh look at 
those criteria and to provide value for the people of New South Wales. The money side of this is important, but 
we know of other leaks in this boat and all are distressing for those who embark on a compensation claim. There 
is a leakage of time. How does one account for the loss of hours, months or years that people currently spend on 
their claims? One can wait years to receive benefits under the existing scheme. Indeed, in New South Wales 
52 per cent of benefits are typically paid between three to five years after the accident. That is too long to wait. 
It is not efficient; it is not kind.  
 

There is also what might be called an emotional leakage. Our system pits the parties against each other. 
In legal speak it is "adversarial" in nature. This is the tried and tested method for getting to the bottom of 
things for finding out what really happened and who is to be believed but it is time consuming and 
emotionally damaging to all concerned. In a situation where we are dealing with appropriate support and 
compensation for an injured person and where the facts of the accident are clear, why in the twenty-first century 
are we still putting so many people through an adversarial process? By any measure this is a time when they and 
their families or supporters are already under considerable stress. In seeking to replace an "at fault" adversarial 
system with a "no fault" administrative scheme we must be aware of the dangers of swapping one stressful 
process for another. The administration must not become the new problem to quote The Who, "Meet the new 
boss, same as the old boss". We need to avoid that trap.  
 

One of the main reasons for the introduction of this legislation was the need to keep living costs down 
for the people of this State. It seems clear that there will be a reduction of premiums when the new scheme takes 
over but it is imperative that this price reduction effectively a margin between a premium paid under the old 
scheme and the new scheme remains. In a few years time will vehicle owners still be better off financially or 
will the margin once gained be slowly reabsorbed and lost to consumers? Pleasingly, the bill addresses that 
problem. The Motor Accidents Authority will be empowered to keep insurers' green slip premiums within an 
acceptable price range. The Motor Accidents Authority will monitor the market and publish information about 
compliance and performance by the insurance companies. Information will be taken on the work of the insurers 
in handling claims.  
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Presently the people of New South Wales have a choice of seven compulsory third party insurance 
providers, all of which are licensed and regulated by the Motor Accidents Authority. The Motor Accidents 
Authority will have direct power to determine what expenses, including marketing, legal costs, claims handling 
and actuarial expenses, and other overheads can be taken into account in setting premiums. This is a positive 
change. Finally, I will briefly refer to the role of solicitors and barristers in handling motor vehicle injury 
compensation cases. Much of the work done in running or presenting a compensation case is routine taking 
statements, organising medical appointments and reports, and helping an injured person navigate the confusing 
world of a compensation claim. It is not necessarily the case that any of this will improve by replacing personal 
legal representation with the need to move through a compensation bureaucracy.  

 
If the bureaucracy is impersonal and uncaring the end result may be cost-effective but unsuited or at 

least unfair. Most ongoing disputes will head to an internal review or an external review by an independent 
claims assessor. The bill also establishes an Independent Review Office. Limited rights remain to engage a 
lawyer. An injured person with more than 10 per cent assessed permanent impairment and who was not at fault 
in the accident will continue to have access to modified common law damages for past and future loss of 
earnings and earning capacity, and for non-economic loss. I can think of two areas of legal expertise which are 
now commonly managed by non-lawyers: various tenancy matters in the Consumer, Trader and Tenancy 
Tribunal, and conveyancing.  
 

Lawyers still perform this work but it has been recognised that others can acquire a high level of 
expertise in these two fields, both of which require the interpretation of legislation and the management of 
money and financial rights between the parties. Is there more room for non-lawyer advocates to work in the area 
of motor vehicle injuries compensation? Is this an area where costs can be saved and premiums reduced? If so, 
should such agents or advocates be licensed? As we monitor the implementation of this new legislation we must 
be watchful for those injured people who, for lack of private and personal representation, fail to pursue their 
legitimate claim right to the end. Who will be their champion?  
 

This bill will address the problem of giving the people of New South Wales a first-rate but more 
affordable motor vehicle injuries compensation scheme. A claimant will be entitled to benefits from the date of 
their accident provided they have notified the insurer within 28 days and have reported the accident to police. 
Benefits will flow once the claim documents have been completed. Green slip premiums should fall. There will 
be new pathways to dispute resolution that do not require that lawyers be engaged. There will be better reporting 
of what the insurance companies are doing and how they handle claims. These are all positive improvements to 
the existing scheme, and I support the bill.  

<29> 
M r R O B E R T F UR O L O (Lakemba) [5.19 p.m.]: I make a brief contribution to debate on the Motor 

Accident Injuries Amendment Bill 2013, which amends the Motor Accidents Compensation Act 1999 to make 
provision for no-fault statutory benefits and to make further provisions for third-party insurance and premiums, 
claims handling and assessment, and awards of damages; and for other purposes. Before I make my brief 
contribution I will make an observation. I understand that Government members totalling three will make a 
contribution to this debate. That is disappointing, considering that more than 25 Government members made a 
contribution to debate on the Library Amendment Bill a bill that will not have quite the same impact on the 
lives of injured people throughout New South Wales. I suspect that more members are not speaking to this bill 
because in their hearts they know they do not want to put their names to it. 

 
I make another observation, that is, a no-fault scheme of itself is not something I oppose. However, I 

am concerned about a scheme that provides compensation to people at fault at the expense of those who have 
been injured through no fault of their own and who, as a result of this bill, will receive less compensation and 
for a shorter time. That is the great tragedy of this bill. Critical to the Government's approach to compensation, 
according to the New South Wales Bar Association, is the use of the 10 per cent whole person impairment 
threshold. Whether an injured person is assessed as being over or under this threshold has a remarkable impact 
on their rights. Within the new no-fault statutory scheme somebody who exceeds 10 per cent whole person 
impairment receives ongoing treatment expenses for life, which can be redeemed as a lump sum. Within the no-
fault statutory scheme someone who exceeds the 10 per cent whole person impairment threshold receives a 
modest lump sum for pain and suffering. This might at first blush seem reasonable enough: the seriously injured 
should be the priority. 

 
However, it is important to understand that the 10 per cent whole person impairment threshold is a 

significant barrier. Ninety per cent of those injured in motor vehicle accidents do not get over the threshold. 
Examples of injuries that do not get over include: surgically fused ankle; a disc prolapse in the lumbar spine 
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with root nerve impingement, causing radiculopathy shooting pains into the legs; a moderate traumatic brain 
injury; a moderate and disabling psychiatric injury; complex fractures of the arms, legs and hands that leave 
restricted range of movement, arthritic pain and an inability to work properly or at all; and injuries at or near the 
joints that cause the arthritis that will result in major surgery in the future, such as a shoulder replacement, a 
knee replacement or a hip replacement. The future surgery would put injuries over 10 per cent, but no allowance 
is made for that when assessing current entitlements. 

 
In sort, it is a fiction to treat all those who are under the 10 per cent whole person impairment threshold 

as having mild injury that is going to fully resolve, leaving that person unimpaired in their future earning 
capacity and without the need for future treatment. Under the current scheme those who can prove fault recover 
all of their past and future treatment expenses and all of their past and future lost earnings. That seems to be 
entirely reasonable. If a person is injured in an accident through no fault of their own why should they be out of 
pocket for those expenses? The current scheme covers for that; the new scheme does not. Under the proposed 
scheme there are two tiers: statutory benefits and damages. Irrespective of fault, everyone is paid a statutory 
benefit: 95 per cent of lost earnings for three months, 80 per cent of lost earnings for up to five years that does 
not include lost superannuation benefits and medical expenses for up to five years. 

 
However, after five years from the date of an accident 90 per cent of victims those who do not get 

over the 10 per cent whole person impairment threshold are cut off and cast aside. That includes all those 
innocent victims with ongoing disability, wage loss and treatment expenses. Who loses under the bill? Any 
innocent accident victim with a loss of earnings. They will no longer be covered for their full loss of earnings 
and they will have a significant reduction in how much they can claim for medical costs, which cut out at five 
years. As I said, while I am not opposed to a no-fault scheme, I do not think it should be at the expense of those 
who are injured through no fault of their own. That is my primary objection to this bill. 

 
I suspect that many members in the Chamber today, and many members who will be elected to this 

place in the future, who, if this bill gets through, will be sitting in their electorate office with a person who has 
been injured through no fault of their own and who has come to their local member for help because their 
compensation and medical care have cut out after five years and they are no longer eligible for any 
compensation payments. I would like those who vote in favour of the bill to explain to the injured people who 
come to them for help why they voted for this bill. I would be interested to hear their justification. It would go 
along the lines of what we have already heard today, that is, the scheme in its current form is unsustainable. We 
can always improve current arrangements. I am not for one moment suggesting that the compulsory third-party 
scheme cannot be improved, but any improvement should not be at the cost of innocent injured people who 
through no fault of their own are forced to rely on the support of the scheme and then after five years have that 
support withdrawn. I oppose the bill. 

 
[Business interrupted.] 
 

BUSIN ESS O F T H E H O USE 
 

Suspension of Standing and Sessional O rders: Divisions and Quorums 
 

M r BR A D H A Z Z A RD (Wakehurst Minister for Planning and Infrastructure, and Minister Assisting 
the Premier on Infrastructure NSW) [5.25 p.m.]: I move: 

 
That standing and sessional orders be suspended at this sitting to provide that no divisions of quorums be called during the time 
set aside in the routine of business for Government Business. 
 

Members have various commitments at present. Accordingly, I propose that debate on the Motor Accident 
Injuries Amendment Bill will continue, and that other Government Business will run its usual course tonight. 
However, there will be no divisions or quorums. 
 

Question That the motion be agreed to put and resolved in the affirmative. 
 
Motion agreed to. 
 

M O T O R A C C ID E N T INJURI ES A M E ND M E N T B I L L 2013 
 

Second Reading 
 


