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Section 62 Motor Accidents Compensation Act 1999 (NSW) 
 

The MAS assessment concluded that none of the injuries were caused by the relevant 

accident in Mitrovic v Venuto & Anor (2013) 64 MVR 306 (Fullerton J). The plaintiff applied 

for a further medical assessment, which was refused, but then set aside as vitiated by legal 

error. It was then refused a second time after being referred back to the Proper Officer. The 

Proper Officer failed to identify all the material required to assess causation and was in error 

in limiting her assessment as to whether the deterioration in the plaintiff’s injuries was 

capable of altering the previous finding of a lack of causal connection. Fullerton J held that 

this was a further error of law. The matter was remitted for a second time in order for it to be 

correctly determined according to law. 

 

 In Miles v MAA of NSW & Ors (2013) 64 MVR 327 (Hoeben CJ at CL), the MAS Assessor 

found permanent impairment over 10%. The insurer applied for a further assessment, which 

was rejected and subsequently made another application based on much the same material. 

The Proper Officer agreed to refer the matter for a further assessment. The MAS Assessor 

then certified that the impairment was not greater than 10%. The plaintiff claimant sought 

judicial review on the basis that the relevant medical reports had previously been available, 

that the Proper Officer’s power had already been exercised and that the Proper Officer failed 

to have regard to one of the medical reports. In refusing judicial review, Hoeben CJ at CL 

found that there is no limit to the number of referrals for assessment which can take place and 

additional relevant information should not be given the narrow interpretation urged by the 

plaintiff.  The Proper Officer was not functus officio and ignoring relevant material did not 

involve jurisdictional error. 

 

Section 63 Motor Accidents Compensation Act 1999 (NSW) 
 

The plaintiff was assessed as having a WPI of 19% in Moran v MAA of NSW (2013) 64 MVR 

380 (Harrison AsJ). On the insurer’s application a review was granted, which concluded that 

the WPI for brain injury was 0%.  The plaintiff then sought judicial review, asserting the 

Review Panel erred in applying an incorrect test in assessing traumatic brain injury and in 

concluding that the plaintiff suffered no serious head injury where the evidence was 

overwhelmingly to the contrary. Harrison AsJ quashed the Review Panel’s determination and 

remitted the matter to be dealt with according to law. Despite the fact that the Guidelines 

required the Panel to take psychometric testing into account, the Review Panel noted 

documentation in which there were references to that testing but did not specifically refer to 

the testing and its reasons.. It may have been that it was simply overlooked. If the Panel had 

given genuine consideration to the test results, it should have ventilated its reasoning.  In 

these circumstances, the only conclusion available was that the Review Panel failed to take 

into account a relevant consideration. Accordingly, its decision should be set aside. 

 

Sections 81 and 94 Motor Accidents Compensation Act 1999 (NSW) 
 

The plaintiff was injured in a motor accident and claimed compensation in Allianz Australia 

Insurance Ltd v Anderson & Ors (2013) 64 MVR 392 (Rothman J). The insurer filed a 

section 81 notice, admitting “breach of duty of care in relation to the circumstances of the 

above accident”. The plaintiff stated there liability was not in issue and the insurer’s response 

accepted that there was no dispute as to liability. The CARS assessor awarded damages.  The 

insurer, despite its filing of a notice under s 81, then argued there had been no admission of 

liability and it was not bound by the CARS certificate of assessment. Rothman J held that, 
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pursuant to s 94, the claimant was bound by the assessment and certificate and the claimant 

was required to pay the damages of nearly $3.5 million found by the CARS assessor.  

Although s 81 requires an insurer to admit or deny liability, it does not require the admission 

or denial to be in any particular form. Moreover, s 81 allows an insurer to amend a denial to 

an admission, and that, once made, the admission is binding.  Whilst the original notice under 

s 81 admitted breach of duty but not damage, the subsequent admission by the insurer of a 

soft tissue injury having been occasioned amounted to an admission of some damage. This 

made the admission of liability complete and binding. 

 

Sections 5F, 5G and 5L Civil Liability Act 2002 (NSW) 

 

In Moore v Liverpool Catholic Club Ltd [2013] NSWDC 93, the adult plaintiff was injured 

after losing her footing. She slipping and falling whilst descending a set of stairs wearing 

skating boots in order to access an ice-skating rink. The defendant was held not to have 

established that going down the stairs wearing skating boots was a dangerous recreational 

activity within the meaning of s 5L of the CLA. CCTV footage of her descent did not 

demonstrate any unreasonable conduct on the plaintiff’s part. The defendant failed to 

establish the plaintiff had either actual or constructive knowledge that the descent of the stairs 

whilst wearing skating boots involved an obvious risk. 

 

Expert Evidence  

 

In Cairns Regional Council v Sharp [2013] QCA 297, it was said that expert evidence is only 

admissible as an exception to the hearsay rule if it meets two criteria. First, it must concern 

matters about which ordinary people are unable to form a sound judgment without the 

assistance of those with special knowledge or experience in the area and secondly, it must be 

the subject of a body of knowledge or experience which is sufficiently organised or 

recognised to be accepted as a reliable body of knowledge or experience. 

 

The expert’s experience in mechanical engineering and his subsequent extensive study and 

practical experience in the field of workplace health and safety and accident prevention 

provided him with special knowledge and experience beyond that of ordinary people in this 

case. Workplace health and safety management and accident prevention is broadly recognised 

as a modern field of expertise. His evidence had been rightly admitted, although the judge 

was not obliged to accept it. 

 

Diving Injuries  
 

In Kelly v State of Queensland [2013] QSC 106, a backpacker tourist suffered a C6 fracture 

when he entered the water of Lake Wabby on Fraser Island. The plaintiff and his friends were 

staying at a hostel, whose proprietors were required to show persons coming onto the island a 

video prepared by Queensland National Parks and Wildlife, which expressly referred to 

warnings about entering shallow lakes and streams, but made no reference to Lake Wabby. 

The plaintiff had watched the video.   

 

When the plaintiff arrived at the lake with friends, there were other people jumping and 

diving into the lake.  He thought the lake was deep and did not relate the depth of the lake to 

anything he had seen in the video, which had shown very shallow water. He dived into the 

water, suffering injury. The plaintiff succeeded on liability. In the trial judge’s view the video 

should have warned of the significant risks involved.  
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Breach of Duty  

 

A taxi driver approached an intersection with a red light and slowed to about 10 kilometres 

per hour in Dungan v Chan [2013] NSWCA 182. When he was about 30 metres from the 

pedestrian crossing, the light changed green and he accelerated moderately. The plaintiff 

pedestrian crossed the road against a flashing red light. The defendant did not see the plaintiff 

and collided with the plaintiff, who suffered an injury. At first instance the plaintiff failed. 

The plaintiff then and appealed. Dismissing the appeal, the NSW Court of Appeal held that 

whilst as a general rule a person is entitled to assume that others will act in a non-negligent 

manner, the real question is whether in all the circumstances the driver exercises a degree of 

care that the circumstances required: Wheare v Clarke (1937) 56 CLR 715. Whilst a 

reasonable person would accept that it is not the duty of a driver to ensure there is no 

foreseeable risk of injury to others, it does not follow that risks may then be ignored. The 

damage a driver may do to a pedestrian is substantial and the inconvenience of driving at a 

slower speed must be measured against the severity of injury to a pedestrian.  Pedestrians act 

carelessly with sufficient frequency that a prudent person needs to take account of the 

possibility. A prudent driver should foresee the possibility of careless behaviour by 

pedestrians and take it into account: Stocks & McDonald Hamilton Co Pty Ltd v Baldwin 

(1996) 24 MVR 416. 

 

Drivers of motor vehicles, as frequently lethal machines, are under a duty to drive reasonably 

in the circumstances in which they find themselves. Merely driving within the speed limit and 

obeying green lights will not sufficiently discharge the duty in all circumstances: Tsuji v 

Metromix Pty Ltd (1998) 28 MVR 401. Where a motorist is aware that pedestrians are likely 

in certain circumstances to behave carelessly, the driver may be guilty of a breach of duty, 

even through driving at a pace and in a place that is lawful, once the driver has been put on 

notice by conduct of a particular risk: Albert v Nominal Defendant (1999) 29 MVR 107 

(NSW CA). Whilst a motorist must always be conscious of the fact that the pedestrian may 

do something silly and must allow for that possibility, a motorist could hardly drive in such a 

way that he or she expects such accidents to occur all the time. It is not surprising that a 

driver may be looking straight ahead at a particular moment rather than to the left or right: 

Stojanoska v Fairfax (1999) 29 MVR 387 (NSW CA). To obtain a finding of breach of duty, 

the evidence must disclose some factor that would cause a motorist to reduce his or her speed 

below the applicable speed limit if keeping a proper lookout. If the motorist reasonably does 

not see the particular danger, there may be no breach of duty. The mere possibility of a 

pedestrian being on the road does not require a driver to slow to a speed where he or she 

could stop in any conceivable circumstances: Mobbs v Kain (2009) 54 MVR 179 (NSW CA).  

In all the circumstances, there was no error on the part of the primary judge and the collision 

between the defendant’s taxi and the plaintiff was caused by the plaintiff’s ill-advised 

conduct in attempting to cross several lanes of traffic after the pedestrian light turned red. 

 


