
COMMON LAW PRACTICE UPDATE 43 

 

Section 92 Motor Accidents Compensation Act 1999 (NSW) 

 

The claimant was injured in a car accident in Insurance Australia Ltd v MAA of NSW [2013] 

NSWSC 1439 (Hulme J). The insurer admitted fault. Insurance Australia (NRMA) applied to 

the CARS assessor three times for the proceedings to be determined as not suitable for 

assessment under the Act. On each occasion the CARS assessor rejected the application.  

NRMA then moved the Supreme Court in an attempt to force the claim to go to Court. 

NRMA did not seek judicial review of either the first or second application for exemption. 

Under s 92, claims exempt from assessment are subject to guidelines as delegated legislation. 

An assessor can decide a claim is not suitable on his or her own assessment or on the 

application of either claimant or insurer at any time. The major issue is the complexity of 

each matter in relation to law or facts, including damages. The insurer submitted that there 

were complex issues as to damages and causation despite the fact there had been an 

admission of liability. The CARS assessor concluded that there was nothing in a further 

chiropractor’s letter which accompanied the third application, which satisfied him as to the 

complexity argument. NRMA submitted to the Court that the CARS assessor had made a  

jurisdictional error in refusing the application. Hulme J found that the chiropractor’s letter 

accompanying the third application added little to the submissions made in the second 

application. This case can be distinguished on its facts from Allianz Australia Insurance Ltd v 

Tarabay [2013] NSWSC 141, where an assessor purported to determine for herself an issue 

of alleged fraud on the part of the claimant. That was not the case here.  So far as the NRMA 

submissions argued for a merits review of the application, that was not permissible. Simply 

because there is some complexity attached to a claim does not mean that exemption follows:  

Insurance Australia Ltd t/as NRMA v MAA of NSW [2007] NSWCA 314.  The decision of the 

assessor was not attended by patent error, did not lack an evident or intelligible justification 

and was not manifestly unreasonable or plainly unjust. As a result, the insurer’s summons 

was dismissed with costs. 

 

Sections 62 and 63 Motor Accidents Compensation Act 1999 (NSW) 

 

In AAMI Ltd v Cirevska [2013] NSWSC 1438 (R A Hulme J), the insurer claimed judicial 

review of a decision of a CARS assessor. The relevant MAS assessment found the claimant’s 

degree of permanent impairment was 30%. However, her self-reported medical history was 

incorrect in one respect, in that it had not referred to the fact that she had been admitted to 

hospital because of her asthma before the accident. The insurer lodged a review application in 

respect of the assessor’s assessment of psychiatric injury.  

 

The Review Panel accepted that application and certified a 15% permanent impairment on 

different psychiatric grounds. The insurer later became aware of the earlier admission 

regarding asthma, and so sought a further review. Although the Motor Accidents Authority 

pointed out that there was a current review application which had not yet been completed, the 

insurer did not re-lodge its review application.  As a result, the claim proceeded to a general 

CARS assessment. The claimant pressed her claim at the hearing that, as a result of the 

accident, her asthma had become disabling and her quality of life had been significantly 

eroded. The insurer disputed that the asthma was aggravated by the accident, alleging that the 

claimant had sought to mislead various doctors about the seriousness of her pre-accident 

condition. The Assessor declined the insurer’s submission intended to circumvent the MAS 

certificate, which was intended to be “conclusive evidence of the matters certified” under s 

61. On the basis of that certificate, the Assessor concluded that it was not open to him to find 

that the claimant did not suffer an exacerbation of her asthma because of the accident. The 
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certificate was conclusive evidence. The Assessor accepted that the claimant was a witness of 

truth and therefore accepted that the previously manageable asthma was now disabling. 

 

In addition, the Assessor concluded that applying the “common sense” test of causation and 

the “but for” test, the claimant had demonstrated on the civil standard that the worsening of 

her asthma has been caused by the accident, based upon his acceptance of identified 

evidence. 

 

The insurer had obtained its own evidence, which indicated that there was no basis for the 

suggestion that her asthma problems had been aggravated by the accident. Whilst the MAS 

report of Dr Burns did not have the benefit of knowing of the 2008 hospital admission, he had 

other information which suggested the substantial aggravation of her pre-existing condition. 

Hulme J held that, based upon the evidence before him, the Assessor was entitled to accept 

the claimant’s case on causation. 

 

The insurer also raised an issue of procedural fairness based upon the lack of submissions by 

either party as to the conclusiveness of s 62 and the MAS certificate. It had been up to the 

insurer to raise this and there was no merit in the insurer’s complaint. Ultimately, His Honour 

found that the Assessor had been in error in regarding himself as bound by the MAS 

certificate in relation to causation but nonetheless, in any event there was material upon 

which he was entitled to and did independently decide causation in favour of the claimant.  

What the Act mandates under ss 62 and 63 is that the certificate is conclusive in respect of 

causation of non-economic loss but it is not conclusive otherwise.   

 

Ultimately, having formed the view that the Assessor did not err in his independent 

conclusion on causation, any error on a finding of conclusiveness did not entitle the insurer to 

a remedy. 

 

In respect of a number of other complaints on the assessment of damages, His Honour held 

that the CARS assessor had material which entitled him to reach the conclusion that he did 

and accordingly he dismissed the insurer’s summons. 

 

Section 5B Civil Liability Act 2002 (NSW) 

 

In Cara Hyam v Dallarooma Pty Ltd t/as CPD Chauffeured Transport [2013] ACTSC 200 

(Master Harper), the plaintiff was travelling on a minibus operated by the defendant, which 

was transporting her along with other airline staff to their accommodation. As the plaintiff 

alighted, her uniform caught on the back seat lever of the bus, causing her to fall down the 

stairs and onto the ground, suffering injury. The contract was between the airline and the 

defendant, so the plaintiff only pursued a claim in negligence. There was evidence that the 

risk of catching clothing on the lever was foreseeable, albeit low, and that good practice was 

to avoid catchpoints in exit areas of vehicles. The cost of suitable modification to avoid the 

risk would have been under $100 for each vehicle. The ACT Civil Liability Act provisions 

applied, requiring that the risk be foreseeable, not insignificant and in circumstances a 

reasonable person would have taken precautions. In respect of causation, the negligence must 

be a necessary condition of the occurrence of the harm and it would be appropriate for the 

scope of the defendant’s liability to extend to the harm so caused. 

 

Master Harper found that the defendant owed a duty of care, having purchased the minibus as 

a shell and fitted it out. Whilst there was no previous record of any such injuries, they may 

have occurred but not necessarily have been recorded. In the view of Master Harper, the risk 

of injury was not insignificant and modification was cheap. The defendant should have 
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known about the risk of harm and whilst it was low, the potential harm was serious, while the 

burden of taking precautions was not particularly onerous. Master Harper was satisfied of 

breach of duty of care and causation, and also satisfied that it was appropriate for the 

defendant’s liability to extend to the harm caused to the plaintiff, particularly given that the 

defendant was a commercial operator of passenger transport. Master Harper was not satisfied 

that there was any contributory negligence. Substantial damages were awarded to the 

plaintiff. 

 

Sections  5D, 5G, 5L, 5S, 42 and 43A Civil Liability Act 2002 (NSW) 
 

The plaintiff was riding his bicycle through a car park adjacent to the St George Sailing Club 

in Simmons v Rockdale City Council [2013] NSWSC 1431 (Hall J). He struck a boom gate 

that had been closed across a motor vehicle entrance to the car park and suffered very serious 

injuries, leading to an amputation of the left leg below the knee. Damages were agreed and 

only liability was in issue. The plaintiff sued both Rockdale City Council and St George 

Sailing Club Ltd as first and second defendants respectively. The Club’s car park was 

enclosed by the Council by the construction of the boom gate and other structures some years 

earlier in order to restrict night-time access. The boom gate was painted white and there was 

evidence of daily regular usage by cyclists of the route through the area.  Police had proposed 

daily opening of the boom gate at 5.00am, but the Council subsequently agreed to let the 

Club have a discretion as to when to open and close it. The evidence of a number of cyclists 

was that in their experience it was relevantly always open.   

 

UP TO HERE 
 

The route was a de facto extension of a popular cycle route in use on weekdays and 

weekends.  Even after the car park modifications in 2004, it remained the practice of cyclists 

to continue to use the boom gate entrance area as they had before.  This practice was well-

known to the Council.  The passage was the natural flow-on path of the cycle route.  There 

were no other convenient or practical exit points for cyclists wishing to leave Riverside 

Drive.  Council officers knew and understood these matters.  Whilst there were no exit signs, 

and it was suggested in cross-examination that the plaintiff had breached them, Council staff 

who enquired into the accident did not suggest that he had been cycling in a way that 

contravened the no exit signs which had been erected for other purposes.  There was evidence 

of at least three known incidents involving the boom gate having been left closed early in the 

morning. 

 

It does not appear that the Council had considered how the modifications to the car park area 

might impact upon cyclists or any consideration as to what would happen should the Club’s 

cleaner be unavailable or happen not to open the boom gate.  There was no alternative 

arrangement for it to be opened.  Council staff who looked into a previous accident did not 

examine the gate with the boom closed and one who was a regular cyclist said he may have 

cycled through it himself.  That employee conceded there was no other practical route for the 

more serious cyclist.  Following the plaintiff’s accident, a chevron sign was placed on the 

boom gate to make it more visible.  However, there was no enquiry into the arrangements or 

system for the opening and closing of the boom gate.  No steps were taken to redirect 

cyclists. The previous inspections of the scene of a previous accident did not involve any 

consideration of the closure of the boom gate. 

 

Hall J was critical of the defendant’s expert, Mr Kiernan, whose opinion [558] was said to be 

based to a significant extent upon assertion without underpinning analysis.  Little weight was 
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accorded to his views. [561].  Hall J said the real question was not whether the gate was 

observable but the ability of an approaching cyclist conditioned to expect the gate to be open 

to discern that it was in a closed position in sufficient time to stop.  A similar criticism was 

made of another defendant’s expert, Mr Joy.  Hall J preferred the evidence of Mr Jamieson 

and Professor Wenderoth that the plaintiff’s perception was affected by visual ambiguity as 

to the actual position of the gate until it was too late to avoid it. [609].  The fact that this was 

the third accident involving the boom gate and a cyclist was significant. 

 

Hall J found that the Council owed a duty of care, failed to provide a safe system and having 

control over the roadway, was responsible for the system or lack of it in relation to the 

opening and closing of the boom.  The risk was reasonably foreseeable and the failure to have 

the boom gate open was causative of the plaintiff’s injury within s 5D(1) of the CLA. [741] 

and [745].  There was a failure to properly investigate the previous accidents with the gate. 

 

As to the ss 5F and 5G defences of obvious risk in relation to recreational activities, Hall J 

found that collision with the boom gate unexpectedly left closed was not an obvious risk of 

cycling.  The risk is to be determined objectively having regard to the particular 

circumstances in which the relevant plaintiff was injured.  See Fallas v Mourlas [2006] 

NSWCA 32.  a reasonable person would have taken precautions against the risk of harm in 

accordance with s 5B.  The Council relied upon ss 5K and 5L of the CLA, being the defence 

of dangerous recreational activity.  The Council initially asserted that all cycling was a 

dangerous recreational activity but later narrowed its claim to cycling in the particular 

circumstances.  Having considered the evidence, Hall J concluded at [805] that he did not 

consider the plaintiff at any time up to the point of collision was engaged in a dangerous 

recreational activity and those provisions had no effect. 

 

The Council also relied on s 42 of the CLA (the resources defence).  On this, the Council 

bore an evidentiary onus [808].  However, the Council did not incur any expense in relation 

to having the gate manned, opened or closed and in those circumstances, the s 42 defence 

failed [813].  The Council relied on a s 43A defence in relation to special statutory powers. 

Whilst Riverside Drive is an unclassified road, the Act defines traffic control facility and 

carry out traffic control work as being steps “intended to promote safe or orderly traffic 

movement on roads”.  Traffic control work includes construction, maintenance and like 

activities.  Since the case put was not of negligent construction but of negligent operation of 

the boom gate, the plaintiff was not pleading the exercise or failure to exercise a statutory 

power, special or otherwise.  The boom gate was not a device for the movement of traffic, 

particularly since none could occur once it was closed.  It was not intended to promote safe or 

orderly traffic movement.  It was intended to stop all entry to a car park late at night.  

Accordingly, it was never intended as a traffic control facility.  The plaintiff did not complain 

about the gate being closed at night, he complained about the unexpected failure to open it by 

day.  In any event, it was not established that opening the gate required special statutory 

authority or that the activity of opening it was pursuant to special statutory warrant or 

authority.  The purpose was to stop misuse of the car park late at night from “hoons”, not 

traffic regulation. 

 

The Council relied on a defence under s 115(2)(e), namely that the decision to erect the boom 

gate was done to protect vehicles or other property on public roads from damage.  The 

evidence was to the contrary.  It was intended solely to deal with “hoons” in the car park. 

 

If, contrary to his finding, the Council did exercise a statutory power under s 87(3) of the 

Road Act, the question then under s 43A(3) was whether the s 43A defence was available 

because the act or omission was “so unreasonable that no authority having the special 
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statutory power in question could properly consider the act or omission to be a reasonable 

exercise”.  Given that the cycleway was highly trafficked, there was a positive need to ensure 

it was opened at an early hour every day and no reasonable authority could properly have 

considered it a reasonable exercise to permit the gate to remain closed by day.  This was 

something which was never intended.  It would not constitute a reasonable exercise of power 

within that section. 

 

The Club as second defendant disputed that the Council had effectively delegated the power 

to open and close the boom gate to it.  It argued that it owed no duty of care.  For the 

plaintiff, it was contended that the Club should have known the gate was extensively used by 

early morning cyclists and there was no evidence that the Club had given any consideration 

to relevant issues in relation to the opening and closing arrangements.  The apparently 

“haphazard system” was criticised.  Moreover, the Club cleaner knew that an earlier cyclist 

had collided with the boom gate. [883].  The Club was fixed with the cleaner’s knowledge as 

to this history. [889].  The risk created was clearly not insignificant within s 5B and the risk 

of harm was not low.  The burden of taking straightforward measures to avert the risk was not 

too great, the plaintiff argued.  However, His Honour noted that the Club’s task was limited 

to the daily opening and closing and the mere fact that the cleaner was known on occasions to 

be late was not of itself sufficient.  Hall J concluded that a limited physical task was assumed 

by the Club devoid of other specified or identifiable responsibilities and concluded that the 

plaintiff had not established the Club failed to exercise reasonable care. 

 

As to contributory negligence under ss 5R and 5S of the CLA, the Council argued for 100%.  

Hall J concluded at [946] that the plaintiff’s failure to have seen the closed gate in time could 

not be considered a major departure from the standard of care required for his own safety 

given the difficulties of expectation and perception and reaction time.  He held that the 

plaintiff’s damages should be reduced by 20% for contributory negligence.  The plaintiff 

succeeded against the Council accordingly and failed against the Club. 

 

 

 

Duty of Care - Employers 

 

In Suncorp Staff Pty Ltd v Ian David Larkin [2013] QCA 281, the employer appealed from a 

verdict for the plaintiff at first instance.  Whilst employed in the employee’s call centre, the 

plaintiff struck his right knee on the metal handle of a cupboard under a workbench on which 

the telephone he was using rested.  There was evidence that over the years a steady stream of 

employees had used the workbench without injury and there was an identical workbench on 

another floor with the same handles.  The primary judge had accepted the risk of injury was 

obvious despite the absence of prior incidents.  At issue on appeal was whether the primary 

judge erred in focussing excessively on the modest expense of taking alleviating action and 

failed to consider the magnitude of the risk or the degree of probability of its occurrence.  On 

appeal it was held that a reasonable employer would not have foreseen that a failure to 

remove the handles or take other remedial action would have involved a risk of any injury 

more severe than minor bruising.  The duty as an employer was to take reasonable care for 

the plaintiff’s safety not to safeguard him completely from all perils.  The chance of injury by 

this mechanism was slight and the employer’s appeal was upheld. 

 

 


