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Duties of Landlords  

 

The plaintiff was assaulted and seriously injured by a barman employed by the defendant 

outside the defendant’s bar in Lamble v Howl At The Moon Broadbeach Pty Ltd [2013] QSC 

244 (Douglas J). The employee struck the plaintiff with a metal rubbish collector with a long 

handle. The employee should not have held any security position and a major issue in the 

case was whether the defendant was vicariously liable for the assault. Douglas J referred to 

Deatons Pty Ltd v Flew (1949) 79 CLR 370 and noted that there is no vicarious liability in 

circumstances where the employee’s act is done to gratify private spite or to achieve revenge.  

The best test is the Salmond test, which states an employer is liable even for unauthorised 

acts if they are so connected with authorised acts “that they may rightly be regarded as modes 

- although improper modes - of doing them.”  The employer is not responsible if it is not so 

connected with the authorised act as to be a mode of doing it, but is rather an independent act.  

See NSW v Lepore (2003) 212 CLR 511 per Gleeson CJ, who said:   

 

 “... it is the connection between the employee’s duties and his wrongdoing 

which, if close enough, brings the wrongdoing within the scope of his 

employment ...” 

 

Douglas J held there was a sufficiently close connection between the employee’s employment 

and the assault to make it just that the defendant should be liable for the plaintiff’s injury. 

 

It was common ground that contributory negligence was not available as a defence to a 

common law action for assault. Douglas J was not satisfied that there was direct fault on the 

part of the landlord other than vicarious liability. If there had been, contributory negligence 

would have been assessed at 15%. He awarded damages of close to $1.4 million. 

 

Legal professional privilege 

 

In RinRim Pty Ltd Deutsche Bank Australia Ltd [2013] NSWSC 1654, Darke J held that the 

disclosure of counsel’s recommendation did not amount to a disclosure of the substance of 

counsel’s advice. Accordingly, the disclosure did not amount to a waiver of legal professional 

privilege over that advice. 

 

Employment  

 

In McCauley v City Steelfixing (ACT) Pty Ltd and Australian Post Tensioning Systems Pty 

Ltd [2013] ACTSC 185, the plaintiff sued for an injury in the course of his employment 

whilst lifting sheets of mesh on a building site.  Whilst carrying with a fellow worker, the 

fellow worker tripped, causing a sheet of mesh to fall on the plaintiff so that the whole sheet 

fell on top of him.  He felt pain in his lower back. 

 

Master Mossop was satisfied the defendant was negligent in failing to undertake an 

inspection of the site and identify hazards, including the particular tripping hazard, and both 

in respect of this incident and in respect of an assault on the site held the employer liable. 

 


