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Motion by the Hon. John Ajaka agreed to: 

 
That the report be adopted. 

 

Report adopted. 

 

Third Reading 

 

Motion by the Hon. John Ajaka agreed to: 

 
That this bill be now read a third time. 

 

Bill read a third time and returned to the Legislative Assembly without amendment. 

 

ASSENT TO BILL 

 

Assent to the following bill was reported: 

 
Mining Amendment (Development Consent) Bill 2013 

 

MOTOR DEALERS AND REPAIRERS BILL 2013 

 

MENTAL HEALTH (FORENSIC PROVISIONS) AMENDMENT BILL 2013 

 

RURAL FIRES AMENDMENT BILL 2013 

 

CEMETERIES AND CREMATORIA BILL 2013 

 

Bills received from the Legislative Assembly. 

 

Leave granted for procedural matters to be dealt with on one motion without formality. 

 

Motion by the Hon. Duncan Gay agreed to: 

 

That the bills be read a first time and printed, standing orders be suspended on contingent notice for remaining 

stages and the second readings of the bills be set down as orders of the day for a later hour. 
 

Bills read a first time and ordered to be printed. 

 

Second readings set down as orders of the day for a later hour. 

 

CIVIL AND ADMINISTRATIVE TRIBUNAL AMENDMENT BILL 2013 

 

CIVIL AND ADMINISTRATIVE LEGISLATION (REPEAL AND AMENDMENT) BILL 2013 

 

Second Reading 

 

The Hon. DAVID CLARKE (Parliamentary Secretary) [9.03 p.m.], on behalf of the Hon. Michael 

Gallacher, I move: 

 
That these bills be now read a second time. 
 

I seek leave to have the second reading speeches incorporated in Hansard. 

 

Leave granted. 
 
The Government is pleased to introduce the Civil and Administrative Tribunal Amendment Bill 2013 and the Civil and 

Administrative Legislation (Repeal and Amendment) Bill 2013 as cognate bills.  

 
When the NSW Civil and Administrative Tribunal—which will be known more affectionately as NCAT—commences on 1 

January 2014, it will exercise the functions of more than 20 existing tribunals. The Consumer, Trader and Tenancy Tribunal, 

Administrative Decisions Tribunal and Guardianship Tribunal, as well as a number of other smaller tribunals, will fall within its 
jurisdiction.  
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This is a consolidation project of considerable size. To ensure that stakeholders could be properly consulted, legislation to 
establish the new tribunal has been introduced into Parliament in stages. The first stage—the Civil and Administrative Tribunal 

Act 2013—received bipartisan support when it was enacted earlier this year. That Act set up NCAT's divisional and membership 

structure. It also included some transitional provisions to transfer existing tribunals and tribunal members to NCAT.  
 

The bills now being introduced by the Government represent the next and final stage of the legislation needed to support NCAT. 

The Civil and Administrative Tribunal Amendment Bill—which I will refer to as the amending bill—sets out the jurisdiction, 
powers and functions the tribunal will need to hear and determine matters.  

 

It also contains further transitional provisions to make sure that matters currently being heard by existing tribunals can be 
seamlessly transferred to the new tribunal environment.  

 

The amending bill confers four different types of jurisdiction on the tribunal. In its general jurisdiction, NCAT will hear a wide 
variety of matters, ranging from consumer disputes to guardianship proceedings. In its administrative review jurisdiction, the 

tribunal will provide citizens with the ability to challenge decisions made by a number of government agencies and other bodies.  

 

NCAT will also have an appeal jurisdiction, which will enable the tribunal's appeal panel to quickly and efficiently hear appeals 

against most decisions made within the tribunal. NCAT will also hear appeals from certain external bodies, including certain 

appeals from the Mental Health Review Tribunal under the Drug and Alcohol Treatment Act.  
 

Finally, the bill gives NCAT enforcement jurisdiction, which will enable it to issue civil penalties and hear proceedings for 

contempt. Almost all decisions made by NCAT will be appealable to the Supreme Court or, in some cases, other courts.  
 

The Government is establishing NCAT to provide the citizens of this State with a cost-effective, informal and efficient forum for 

resolving disputes and other matters. While the legislation gives the President of NCAT flexibility to run the tribunal's day-to-day 
business, the legislation also gives clear guidance to the tribunal regarding the need to deliver fast and effective services to its 

users.  
 

For example, section 36 of the amending bill contains a guiding principle which will inform the exercise of any power under the 

Act or regulations. The guiding principle requires the tribunal, and any person appearing before it, to facilitate the just, quick and 
cheap resolution of the real issues in proceedings.  

 

The guiding principle also requires the tribunal to ensure that the cost of proceedings remains proportionate to the importance and 

complexity of the matter that is in dispute. In addition, section 37 of the amending bill requires the tribunal to promote the use of 

early dispute resolution processes wherever appropriate.  

 
The amending bill also sets out the general or "default" requirements regarding the tribunal's practice and procedure. For 

example, the bill includes provisions that set out how the tribunal is to be constituted. To ensure that tribunal proceedings remain 

as informal as possible, the bill also provides that parties are to represent themselves in proceedings and limits the circumstances 
in which costs can be awarded.  

 

However, NCAT will exercise a diverse jurisdiction. The Government understands that a "one-size-fits-all" approach will not 
work for all matters. For example, procedures that deliver good outcomes in complex guardianship proceedings might not work 

for low-value consumer disputes—and vice versa.  

 
The schedules of the amending bill therefore contain special procedures in relation to some proceedings, including professional 

discipline and guardianship. The amending bill has been drafted to ensure that the schedules override the general provisions of 

the bill to the extent of any inconsistency.  
 

For example, while section 27 of the amending bill permits the tribunal to be constituted by a single member, the Guardianship 

Schedule specifies that a panel of three members must hear substantive matters in the Guardianship Division.  
 

The members allocated to hear these matters will need to have special expertise in the guardianship jurisdiction. This preserves 

the existing requirements of the Guardianship Act.  
 

Special requirements will also be preserved in relation to professional discipline applications. For example, professionals facing 

disciplinary action will be entitled to be represented by a lawyer. These matters will also be heard by a multi-member panel, 
which will continue to include professional and community members. A number of other special requirements have been 

preserved.  

 
The Civil and Administrative Legislation (Repeal and Amendment Bill) is also being introduced as a cognate bill. The repeal and 

amendment bill makes changes to all New South Wales legislation that makes reference to the tribunals that are being 

consolidated into NCAT. As honourable members can see from the size of the bill, this has been no easy task.  
 

A large proportion of the repeal and amendment bill simply updates references to the existing tribunals with references to NCAT. 

However, the Government has also taken this opportunity to reduce unnecessary duplication by removing provisions that will not 
be needed once NCAT's legislation commences. In particular, the Consumer, Trader and Tenancy Act will be repealed entirely.  

 

While the repeal and amendment bill is largely machinery in nature, it is extremely important. This bill will ensure that NCAT is 
authorised to exercise the jurisdiction of the existing tribunals when it commences on 1 January 2014. This will ensure that 

tribunal users do not experience a break in service when NCAT commences.  

 
The establishment of NCAT affects a wide range of stakeholders. The Government has therefore consulted widely on these bills 

during the past 12 months to ensure that the tribunal's legislation meets the needs of all tribunal users. A number of professional 
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associations, advocacy groups, tribunal user groups and tribunal representatives have contributed to the final form of this 

legislation.  
 

I would like to take this opportunity to thank each of the individuals and organisations that have contributed their time to making 

sure that NCAT's legislation is appropriate and effective. The Government is confident that these bills will support the tribunal to 
increase the consistency, quality and efficiency of tribunal services.  

 

NCAT represents a new era of accessible justice in this State. It is part of the Government's broader commitment to improving 
public services for the people of New South Wales. NCAT will simplify the complexity of the existing tribunal system, providing 

the citizens of this State with a "one-stop shop" for almost all tribunal services for the first time.  

 
NCAT is a unique opportunity to improve the way that tribunal services are delivered in this State. It is an opportunity to identify 

centres of excellence within our tribunal network and expand them. And it is an opportunity to raise community awareness and 

confidence in our tribunal system.  
 

Most of all, NCAT is an opportunity to make sure that the people of New South Wales receive the benefit of a consistent and 

coordinated approach to the delivery of tribunal services.  

 

I commend the bill to the House.  

 

The Hon. ADAM SEARLE (Deputy Leader of the Opposition) [9.04 p.m.]: I lead for the Opposition 

on the Civil and Administrative Tribunal Amendment Bill 2013 that is being debated cognately with the Civil 

and Administrative Legislation (Repeal and Amendment) Bill 2013. The Opposition does not oppose the bills. 

The objects of the first bill are: 

 
(a) to amend the Civil and Administrative Tribunal Act 2013: 

 
(i) to provide for the constitution and the practice and procedure of, and appeals from, the Civil and Administrative 

Tribunal (NCAT), and 

 

(ii) to provide for the abolition of the Vocational Training Appeal Panel and the transfer of its functions to NCAT, 
and 

 

(iii) to make further provision with respect to savings and transitional matters, and 

 
(b) to rename the Administrative Decisions Tribunal Act 1997 as the Administrative Decisions Review Act 1997 and confine 

its operation to the process for the administrative review by NCAT of certain decisions of administrators and to repeal 

and amend certain other legislation consequent on the amendments made to that Act. 

 

The Civil and Administrative Tribunal of New South Wales will be known as NCAT. The Civil and 

Administrative Tribunal of New South Wales will commence on 1 January next year, exercising the current 

functions of the Consumer, Tenancy and Trader Tribunal, the Administrative Decisions Tribunal and the 

Guardianship Tribunal as well as about a dozen and a half other tribunals. Earlier this year legislation 

established the Civil and Administrative Tribunal of New South Wales' divisional and membership structure. 

The amendment bill sets out the powers, jurisdictions and functions of the Civil and Administrative Tribunal of 

New South Wales, and also provisions to ensure that matters currently before tribunals, which may soon no 

longer exist, can be efficiently transferred to the Civil and Administrative Tribunal of New South Wales. 

Cognate with the Civil and Administrative Tribunal Amendment Bill 2013 is the Civil and Administrative 

Legislation (Repeal and Amendment) Bill 2013. The objects of this bill are: 

 
(a) to repeal the Consumer, Trader and Tenancy Tribunal Act 2001 and the Consumer, Trader and Tenancy Tribunal 

Regulation 2009 consequent on the abolition of that Tribunal and the establishment of the Civil and Administrative 

Tribunal (NCAT), and 
 

(b) to transfer the functions of the Vocational Training Appeal Panel in relation to appeals against decisions of the 

Vocational Training Tribunal to NCAT and to rename the Vocational Training Tribunal as the Vocational Training 
Review Panel and enable it to review certain decisions of the Commissioner for Vocational Training before an appeal 

can be made to NCAT, and 

 
(c) to make amendments to certain Acts and other legislation consequent on the abolition of various existing tribunals by the 

Civil and Administrative Tribunal Act 2013 and the establishment of NCAT. 

 

Mr David Shoebridge: Point of order: I simply cannot hear the member's contribution. 

 

DEPUTY-PRESIDENT (The Hon. Natasha Maclaren-Jones): Order! I remind all members in the 

Chamber to keep their conversations to a minimum. 
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The Hon. ADAM SEARLE: The second bill substantially is a machinery bill with a large proportion 

of it updating legislation with reference to the Civil and Administrative Tribunal of New South Wales. The 

Opposition does not oppose either bill. As I said, the bill establishes the Civil and Administrative Tribunal of 

New South Wales [NCAT], which follows in the wake of past developments in Victoria, which has the 

Victorian Civil and Administrative Tribunal, and in Queensland, which has the Queensland Civil and 

Administrative Tribunal [QCAT]. However, the legislation before us, along with its predecessor enacted earlier 

this year, arises more immediately from the report of the Standing Committee on Law and Justice entitled 

"Opportunities to consolidate tribunals in NSW". I note that the Legislative Council Standing Committee on 

Law and Justice visited the Victorian Civil and Administrative Tribunal and was able to see firsthand some of 

that tribunal's workings. More fundamentally, this reform essentially emerges from the work commenced by the 

late Hon. Jeff Shaw, QC, who was the former Attorney General who pioneered the introduction of the 

Administrative Decisions Tribunal through this House many years ago.  

 

Briefly stated, the Civil and Administrative Tribunal of New South Wales will incorporate a range of 

existing tribunals. As outlined by the Parliamentary Secretary, the Attorney General and members in the other 

place who participated in the debate, the bill consolidates a number of existing tribunals, chiefly the 

Administrative Decisions Tribunal and the Consumer, Trader and Tenancy Tribunal, which were created by 

earlier tribunal mergers. This bill proposes a range of 14 existing tribunals to regulate in the main medical and 

related occupations that operate pursuant to section 165 of the Health Practitioner Regulation National Law. I 

note that the Medical Tribunal is to be included in this consolidation. I note also that that profession fought tooth 

and nail in the mid to late 1990s to retain a separate tribunal when it was proposed to include it in what became 

the Administrative Decisions Tribunal. I congratulate the Government on the deafening silence from the medical 

profession about this proposed merger. 

 

The Hon. Dr Peter Phelps: Sounds like there is a bit of history there. 

 

The Hon. ADAM SEARLE: There is a lot of history. 

 

The Hon. Dr Peter Phelps: One or two phone calls to staffers? 

<50> 

The Hon. ADAM SEARLE: Nothing like that. It is interesting that on the surface it would seem that 

this reform is being brought about relatively painlessly. I note that the profession appears to have changed its 

views. I note that under section 165B (10) (a) of the Health Practitioner Regulation National Law, the current 

chair of the Medical Tribunal must be a serving judge of either the Supreme Court, the District Court or an 

equivalent. Given the very significant public interest in maintaining the highest standards applicable to those 

who practise in the State, it is hoped that these matters will continue to be handled by persons with the same 

qualifications, skills and standing.  

 

I raise this point because the previous bill—now Act—contained a handy table that showed how 

members of existing tribunals would be transitioned into the new body. Chairs of medical tribunals were 

proposed originally to be absorbed into the NSW Civil and Administrative Tribunal as principal members, 

whereas other tribunal heads would become divisional deputy presidents. Clause 13 of the original legislation 

contained the definition of tribunal members, including requirements of a principal member. Although it is by 

no means insignificant, it is considerably less than that required of a presidential member or judge. The 

apprehension that I raised in the debate on the earlier bill was that it appeared to be a downgrading of the status 

of people dealing with these matters relating to the medical profession. On my reading of the bill now before the 

House, this may have been attended to, and this framework legislation picks up and implements the national 

law, which mandates that judges or their equivalent hear those matters. I hope I am right about that.  

 

The bill will also include in the new body the Guardianship Tribunal, the Labor Government Pecuniary 

Interest and Disciplinary Tribunal, the Aboriginal Land Council, the Pecuniary Interest and Disciplinary 

Tribunal, Charity Referees Dealing with Dormant Funds Tribunal, and landlords under the Crown Lands Act. 

The legislation abolishes these tribunals and transfers their functions to the Civil and Administrative Tribunal, 

which will become the tribunal equivalent of the Supreme Court. It is a broad jurisdiction that—hopefully by 

economies of scale and efficiencies and, as it were, by the cross-pollination of the expertise of its members—is 

intended at a policy level to yield improved justice and services to the people of New South Wales.  

 

The tribunal will consist of a president, deputy president, principal members, senior members and 

general members. There is a distinction between these different classes of members. The president must be a 

judge of the Supreme Court. In fact the person appointed as the inaugural president of this body has been 
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appointed to the Supreme Court. A deputy president must be an Australian lawyer of seven years standing or a 

judicial office holder. Principal and senior members must be lawyers of seven years standing or have special 

knowledge, skill or expertise. General members have to have special knowledge, skills or expertise, or have 

representative functions to maintain what the Attorney General in the other place and the Parliamentary 

Secretary have referred to as the specialist focus of existing tribunals to ensure that knowledge, understanding 

and insight into particular areas of jurisdiction are not lost.  

 

The original legislation established the Civil and Administrative Tribunal with five distinct divisions, 

which are maintained in this legislation: the administrative and equal opportunity division; the consumer and 

commercial division; the occupational division; the guardianship division; and the victims support division. As I 

understand it, these bills do not change the victims support division, which was created by the previous 

legislation. The divisions follow largely from the existing identity of tribunals whose functions will be 

transferred to the new body. The bill also provides for a registrar, deputy registrar and other staff in a rules 

committee and practice notes and so forth, and includes regulation-making powers to flesh matters out as they 

are needed. The rules committee will be the engine room for integrating the new body as each component 

tribunal will have its existing processes, practice forms and rules and the like. It will be no small feat to 

effectively integrate these bodies together under one umbrella rather than to simply allow the new body to be a 

patchwork quilt—  

 

The Hon. Dr Peter Phelps: You will be a big happy family like the Brady Bunch.  

 

The Hon. ADAM SEARLE: I acknowledge that interjection. It remains to be seen. It will be a 

formidable challenge for the inaugural president and the members of this new body. To get to this stage, the 

drafting of these bills alone has been an enormous undertaking. The Parliamentary Secretary will correct me if I 

am wrong. I think a steering committee or a working group that has existed for some time has overseen the 

integration of these bodies. I acknowledge the hard work that was done by all of those persons.  

 

As has been noted, the consolidation of tribunals has a lengthy history. The first steps in this area were 

contained in the Administrative Decisions Tribunal Act of 1997, which established that body. This in turn had a 

significant history. The 1973 New South Wales Law Reform Commission report entitled "Rights of Appeal 

from Decisions of Administrative Tribunals and Officers" was one inspiration. This was supported by various 

reports by Dr Peter Wilenski. A discussion paper was released in 1989 by the department of the then Attorney 

General. However, the real genesis arose from the decision of the New South Wales Court of Appeal and then 

the High Court of Australia in Osmond v Public Service Board of NSW, which ultimately established that, at 

common law, there was no entitlement for a disappointed applicant to be provided with the reasons of an 

administrative decision-maker. In the Court of Appeal, the majority said there was such a common law right, at 

least in that context. The majority comprised the then president Justice Michael Kirby and Justice Priestley. 

However, the High Court under the stewardship of Chief Justice Gibbs took a contrary view and established 

authoritatively the common law position in this country. I think this outcome inspired Jeff Shaw, the former 

Attorney General, to undertake administrative law reform in this State.  

 

The bill, auspiced by the Hon. Jeff Shaw, was introduced in May 1997, and the tribunal commenced 

operation on 6 October 1998. Of course there was then a separate review undertaken by Gabriel Fleming, which 

led to the amalgamation of the Commercial Tribunal, Consumer Plans Tribunal, Building Disputes Tribunal and 

the Motor Vehicle Repair Disputes Committee into the then Fair Trading Tribunal with the Residential 

Tenancies Tribunal being kept separate but overhauled, and in 2001 there was a further consolidation of these 

bodies into what is now the Consumer, Trader and Tenancy Tribunal which will, in turn, be folded into this 

body. In addition, the community services division of the Administrative Decisions Tribunal commenced 

operation on 1 January 1999, adding to the jurisdiction of that tribunal followed by the retail leases division on 

1 March 1999 and the revenue division on 1 July 2001.  

 

The approach of the Administrative Decisions Judicial Review Legislation at the Federal level was not 

taken in this State. Rather, once the framework legislation established in the Administrative Decisions Tribunal 

was in place, it had an original jurisdiction comprising the jurisdiction of its component parts, but additional 

review functions were conferred on it in relation to the then Freedom of Information Act and various forms of 

licensing, such as reviewing the decisions of the Police Commissioner to grant firearms and/or security industry 

licences. Gradually, the review jurisdiction of the Administrative Decisions Tribunal has been significantly 

enhanced over the years, albeit at a slower and more stately pace than was envisaged by Jeff Shaw. Since that 

time, a review of the tribunal has been carried out by the committee on which I now serve, the Committee on the 

Ombudsman, the Police Integrity Commission and the Crime Commission. That committee was chaired by the 
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member for Liverpool, now the shadow Attorney General in the other place. It delivered its report in November 

2002, which essentially suggested that legislation should be forwarded to merge separate tribunals with the 

Administrative Decisions Tribunal unless there were clear reasons why such an inclusion would be impractical 

or inappropriate.  

 

Other recommendations also made an attempt to provide a structure to allow further areas to be 

included within the Administrative Decisions Tribunal structure. This bill, as with its predecessor, follows a 

different strategy from that proposed by the committee. Ultimately, it arrives at the same point, to not include in 

the jurisdiction of this new body the Industrial Relations Commission of New South Wales, with which we 

concur wholeheartedly. This bill should be part of a suite of measures to standardise procedures and make 

justice more accessible, which is the policy intent. We hope that the overhauling of rules, practices and 

procedures in all of the different tribunals does not make things more complex but ultimately makes things 

simpler and justice more accessible for citizens.  

 

One thing missing from this legislation, as in previous legislation, is a general provision for judicial 

review and administrative decisions. Earlier I referred to the 1977 Commonwealth legislation developments and 

every other Australian jurisdiction. So far we have not embarked upon this in New South Wales. This matter 

was raised on 27 June 1997 in this place by Jeff Shaw, who said that one matter not included in the 

Administrative Decisions Tribunal Bill, but which would be introduced by future amendment, will be to give the 

Administrative Decisions Tribunal concurrent jurisdiction with the common law forms of judicial review. As 

history shows, this has not occurred.  

<51> 

I note that page 13 of the primary bill before us, embodying clause 30, and pages 81 and following, 

show that, to the extent that general administrative review jurisdiction is given to this new tribunal, it merely 

replicates existing law, which is that over time specific review functions have been conferred by legislation 

upon the tribunal. There is no general judicial review of administrative decisions, which may be something that 

someone will approach eventually. 

 

The Hon. Dr Peter Phelps: In the fullness of time. 

 

The Hon. ADAM SEARLE: Yes. Heaven forfend that we should rush into such a reform. I may be 

missing it, but I do not think that mechanisms for alternative dispute resolution of a kind seen in the Consumer, 

Trader and Tenancy Tribunal or the Industrial Relations Commission, such as compulsory mediation or 

conciliation before litigation, are mandated. That should be looked at. The State or Commonwealth court 

systems, to a greater or lesser degree, have embraced alternative dispute resolution. The Opposition thinks that, 

particularly in the case of tribunals, which are less formal and legalistic than courts, mediation should be 

embraced to reduce the incidence of litigation. Generally, conciliation or mediation has promoted a high rate of 

settlement of matters. It would be good to include as an option before people incur the significant costs that arise 

from litigation. 

 

The Hon. Dr Peter Phelps: Did you want that to be mandatory or optional? 

 

The Hon. ADAM SEARLE: It would be best if there were mandatory conciliation or mediation prior 

to litigation. I believe that is the case in the Consumer, Trader and Tenancy Tribunal. It is certainly the case in 

the industrial jurisdiction. It promotes very high levels of settlement of litigation. I note that the Small Business 

Commissioner—although not a tribunal setting—has a compulsory mediation function now for parties in a 

dispute, which might well head off litigation. Compulsory mediation should be considered and discussed. It is a 

fruitful thing to embrace. 

 

A number of bodies considered for consolidation were omitted. They were listed at page 2 of the New 

South Wales Government Response to the Standing Committee on Law and Justice Inquiry into Opportunities to 

Consolidate Tribunals in New South Wales. Those bodies include the independent Liquor and Gaming 

Authority, the Workers Compensation Commission, the Mental Health Review Tribunal and the Industrial 

Relations Commission of New South Wales. The Industrial Relations Commission, with its statutory 

predecessors, has for over 100 years regulated wages and working conditions and resolved industrial disputes in 

this State for the benefit of the wider public, employers and employees. The Opposition welcomes the retention 

of that commission as a separate institution and believes that that is the most appropriate outcome. 

 

I have noted on previous occasions that there has been a significant contraction in the jurisdiction of the 

Industrial Relations Commission over time. In debate on the predecessor legislation, on 27 February 2013, I said 
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that most of what will comprise the Occupational Division of the tribunal created by this legislation would more 

comfortably sit with the Industrial Relations Commission. The same may be said about matters arising under the 

anti-discrimination legislation now in the Equal Opportunity Division of the Administrative Decisions Tribunal 

to be included in the new Administrative and Equal Opportunity Division of the New South Wales Civil and 

Administrative Tribunal. 

 

Most of these matters have arisen and always will arise in the employment context and would be more 

suitably reposed in the Industrial Relations Commission. The Opposition will put forward amendments designed 

to move some way towards this longer-term goal, for the consideration of this House and its members, in an 

effort to improve the legislation now before us. This should come as no surprise to members of this House. I 

have outlined such a direction on a number of occasions—for example, in debate on the predecessor Act on 

27 February 2013 and in an adjournment speech on 20 March 2013. Considerations of this nature were also 

disclosed by members of the Law and Justice Committee during deliberations on what became that committee's 

report and, in particular, in the dissenting report. Such a direction was also outlined by my colleague the shadow 

Attorney General during debate on the bill in the other place. While the Opposition does not expect the 

Government to suddenly embrace that direction, nevertheless it offers it for the consideration of the House. 

 

So that members are not unduly alarmed, I indicate that, while they appear to be lengthy and detailed, 

there are only four amendments. They are sufficiently interrelated that I will seek to move them in globo. It 

would be nonsense if, for example, one was agreed to and others were not. If a strange combination of the 

amendments were to be passed, it would make the schema completely unworkable, which is not the Opposition's 

intention. As members will also note, the amendments are draft F. Parliamentary Counsel took some time to 

wrestle with my drafting instructions. They may well have proved challenging, given the complexity of the 

legislation. No discourtesy was intended to any member of this House. 

 

An interesting feature of the legislation to be amended by the bill we are debating is the facility for 

judges of other courts to be appointed to this body or for the president of the new body to access expertise found 

in other tribunals. Those provisions are found in section 15 of the Act. This will enable the president to identify 

persons in other courts or tribunals and, with the concurrence of the head of that tribunal, co-opt them, as it 

were, into the Civil and Administrative Tribunal. This may be a way of bringing other tribunals effectively 

under its umbrella without formal amalgamation but accessing the knowledge, skills and expertise of those 

bodies. This provision is innovative and it will be interesting to see how it works in practice. 

 

The Hon. Dr Peter Phelps: It is a good idea. 

 

The Hon. ADAM SEARLE: Yes. The president may appoint any New South Wales judicial officer to 

act as a member of the tribunal in relation to a particular matter. The possibilities are intriguing. One area has 

been the subject of criticism at different times, and I raised it in connection with the predecessor legislation. 

Tribunal members will be subject to term appointments of up to five years. This is not a partisan criticism, but 

when reviewing Government decisions there may be a tension for members in deciding matters that adversely 

affect the interests of Government when the Government may be deciding whether or not to reappoint them at 

the end of their term. In some tribunals, such as the Industrial Relations Commission, there is a more generalised 

term of office until retirement age. Over time, it may be necessary to review this legislation to see whether or 

not that approach is more appropriate. 

 

Another example is remuneration, which is to be determined by the Minister, having carriage of the 

Act, rather than being the subject of independent remuneration setting. These are not partisan criticisms. These 

matters have been a feature of these sorts of bodies under all governments. Inertia has resulted in them not being 

looked at. Members of the different tribunals are paid very differently: different hourly rates and different daily 

rates depending on the work they do. That may or may not reflect the different skills. As the tribunals are being 

brought together under the one umbrella, this will be a significant administrative task to review and overhaul. 

These questions of detail will fall to those having carriage of the administration of the Act, including the 

president. 

 

I note that the intention is to enhance people's access to the work and services offered by the body. One 

of the reasons governments like consolidation is that it is said to make better use of resources or to simply 

reduce the duplication that exists within a number of tribunals. The consolidated body will need only one 

registry. This may lead to fewer people being employed than are currently employed in the registries of the 

different bodies. There is an opportunity for cost savings. The question is whether those resources will be 
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redeployed to enhance the services offered by the tribunal or whether there will simply be an efficiency dividend 

trousered by Treasury. This is a challenge for all governments. 

 

These are the perils against which Parliament will have to guard and be vigilant to ensure that the 

resources currently deployed in the several tribunals are brought to bear to enhance and increase service levels 

through this consolidated body. The earlier Administrative Decisions Tribunal legislation was the framework 

that provided the umbrella for the current bills. The legislation before us fleshes out the earlier legislation to a 

significant degree. A lot of procedural and other work will need to be done to make the tribunal's operation a 

reality from 1 January. This legislation is a continuation of the work commenced by the Hon. Jeff Shaw, QC. It 

is good to see the process continuing on a nonpartisan basis. I commend the legislation to the House. 

<52> 

Mr DAVID SHOEBRIDGE [9.29 p.m.]: On behalf of The Greens I support the Civil and 

Administrative Tribunal Amendment Bill 2013 and the cognate Civil and Administrative Legislation (Repeal 

and Amendment) Bill 2013. This legislation follows the inquiry that was held by the Legislative Council 

Standing Committee on Law and Justice into opportunities to consolidate tribunals in New South Wales. That 

inquiry was established in October 2011 and reported in March 2012. It had three public hearings and received a 

good many written submissions. I note the observations of the Hon. Adam Searle that the work of that 

committee built on some initial consolidation done by the former Attorney General the Hon. Jeff Shaw when he 

created the Administrative Decisions Tribunal in a prior Parliament. 

 

The recommendation of the Legislative Council Standing Committee on Law and Justice was for a 

broad consolidation—not a complete or wholesale consolidation but a broad consolidation—of administrative 

tribunals in New South Wales. I think the Government's response in February this year, driven by the Attorney 

General, when the Government presented and this Parliament passed the Civil and Administrative Tribunal Bill, 

was a really good case of considered law reform. It brought all the stakeholders on board; acted in what I think 

was a completely non-partisan fashion; and produced really good, solid law reform that has been almost 

universally welcomed across New South Wales. 

 

The task force that was established after the passing of that framework bill in February this year 

continued to work with all stakeholders. It worked with professions that are currently regulated by State 

tribunals, worked with organisations like the Law Society of New South Wales and the New South Wales Bar 

Association, and worked with other tribunals that were potentially the subject of consolidation—from the 

Guardianship Tribunal New South Wales all the way through to the Consumer, Trader and Tenancy Tribunal. It 

has produced with this legislation a really solid framework that will hopefully allow for the NSW Civil and 

Administrative Tribunal to commence operation from 1 January next year. 

 

I commend the Government for the work it has done on this. I commend the Attorney General and his 

department for the work they have done in getting the legislation to this point. The new NSW Civil and 

Administrative Tribunal will have four broad types of jurisdiction. The first is the general jurisdiction, which is 

created under new section 29 of the Civil and Administrative Tribunal Amendment Bill 2013. That general 

jurisdiction will hear a pretty wide variety of matters. They include guardianship matters and the thousands and 

thousands of consumer disputes that are currently heard in the Consumer, Trader and Tenancy Tribunal. 

 

Mr Scot MacDonald: There are 60,000 to 70,000 of them. 

 

Mr DAVID SHOEBRIDGE: Yes, there are 60,000 to 70,000 of them. On any view of it, that will be 

the busiest part of the jurisdiction of this new tribunal—just as it was, when the Consumer, Trader and Tenancy 

Tribunal had it, the single busiest part of administrative law in New South Wales prior to the commencement of 

this bill. There will also be an administrative review jurisdiction created under new section 30 of the bill. The 

administrative review jurisdiction will effectively give citizens and residents the ability to challenge an array of 

Government decisions and the decisions of other bodies. That also will be a busy jurisdiction dealing with a 

really wide variety of subject matter. 

 

Then there is the overall appeal jurisdiction of the tribunal. That jurisdiction is really divided into two 

quite distinct and separate parts. The first is the external appeal jurisdiction of the tribunal. The external appeal 

jurisdiction will allow the tribunal to have an appellate jurisdiction over decisions made by external 

decision-makers. Again, that is an important part of the functions of any civil and administrative tribunal. It 

allows citizens to have some kind of fair merits review of decisions that can often be fundamentally important to 

their livelihood, their homes or their occupation. Then there is the internal appeals jurisdiction established under 
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new section 32. That internal appeal jurisdiction was a core recommendation of the report of the Legislative 

Council Standing Committee on Law and Justice. 

 

It said that any administrative tribunal that was established should have an internal appeals process to 

allow for, amongst other things, an avenue of decision-making that can create precedent for the general 

division—that is, create precedent for the first instance decisions that are made by any tribunal. One very strong 

and consistent criticism of the Consumer, Trader and Tenancy Tribunal was that the absence of an internal 

appeal mechanism in the Consumer, Trader and Tenancy Tribunal meant that there were often a number of 

strands of opinion within the tribunal about the same issue, depending upon which member was hearing it, and 

there was no ready avenue to allow for one particular strand of opinion to gain dominance, if you like, and 

become the ratio in a particular line of decisions unless the matter was appealed on a question of law outside the 

Consumer, Trader and Tenancy Tribunal. 

 

The ability to have a hopefully quick and efficient internal review jurisdiction in the tribunal is 

important. I note here that division 2 new section 80 of schedule 1 to the Civil and Administrative Tribunal 

Amendment Bill 2013 puts the flesh on the bones of the internal appeals process. I think it does that in a way 

that adopts the essence of the submissions made to the Legislative Council Standing Committee on Law and 

Justice. It provides that an appeal may be against any internally appealable decision—and an internally 

appealable decision is basically any decision of the tribunal or registrar over which the tribunal has internal 

appeal decisions. 

 

But any internal appeal may only be made with the leave of the appeal panel, in the case of an 

interlocutory decision of the tribunal at first instance. If it is just a procedural matter or the like then there is no 

appeal as of right; the appeal is only by way of leave. In the case of any other decision the appeal is as of right 

but only when it is a question of law, and it is with leave of the appeal panel when the decision is on another 

ground. Of course it gives the internal appeal panel all the jurisdiction of the initial decision-maker and allows 

for the determination of that appeal under new section 81 by allowing: 

 
(a) the appeal to be allowed or dismissed, 

 
(b) the decision under appeal to be confirmed, affirmed or varied, 

 

(c) the decision under appeal to be quashed or set aside, 
 

(d) the decision under appeal to be quashed or set aside and for another decision to be substituted for it, 

 
(e) the whole or any part of the case to be reconsidered by the Tribunal, either with or without further evidence, in 

accordance with the directions of the Appeal Panel. 

 

The last part of the jurisdiction of the tribunal is the enforcement jurisdiction. That enforcement jurisdiction will 

enable the tribunal to issue certain civil penalties and to hear proceedings for contempt. The procedure in that 

enforcement tribunal is more rigorous, subject to rules of evidence and will have more the appearance of a court 

than the balance of the tribunal. That is the essential structure of the tribunal. As I said before, it is a structure 

that I think holds faith with the thrust of the recommendations of the Legislative Council Standing Committee 

on Law and Justice. It is a structure that has received widespread support from all the stakeholders that my 

office has consulted, and indeed I think from the stakeholders across New South Wales who will be engaging 

with this new tribunal come 1 January next year. 

<53> 

Not all tribunals will be consolidated. Importantly, the Industrial Relations Commission has not been 

consolidated, which is a sensible decision. Many submissions were sent to the Standing Committee on Law and 

Justice saying that the Industrial Relations Commission is a unique jurisdiction that has more than a century of 

experience in dealing with industrial and employment matters, and it should be retained as an independent body. 

This legislation does that. The same can be said for other jurisdictions that are ticking along quite nicely such as 

the Workers Compensation Commission. There was little genuine merit to consolidate those tribunals into the 

Civil and Administrative Tribunal. 

 

Tribunals that have been consolidated include the Aboriginal Lands Council Pecuniary Interest and 

Disciplinary Tribunal, the Administrative Decisions Tribunal, the functions of charity referees under the 

Dormant Funds Act, the Consumer, Trader and Tenancy Tribunal, the Guardianship Tribunal, a variety of health 

practitioner tribunals established under the Health Practitioner Regulation National Law (NSW), the functions 

of the Local Government Pecuniary Interest and Disciplinary Tribunal and the appeal functions previously 

exercised by the Vocational Training Appeal Panel. 
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Whoever accepts the role of president of the tribunal on 1 January next year will face an enormous 

challenge due to the breadth of its jurisdiction and the sheer size of the administrative task to bring together all 

of the various tribunals and give many of them separate procedures. I understand the tribunal will bring together 

from day one what will be a pretty disparate group of members from various previous tribunals. With that 

enormous challenge before them, somehow or other the president will have to forge a new culture for this 

administrative tribunal, which will be focused on just, quick and—  

 

The Hon. Dr Peter Phelps: Cheap.  

 

Mr DAVID SHOEBRIDGE: I think he is not far off it.  

 

The Hon. Dr Peter Phelps: It is the ideal. Normally, you only get two out of the three. Cheapness, 

quickness or justness—pick two of the three.  

 

Mr DAVID SHOEBRIDGE: Indeed, the challenge of the tribunal will be to facilitate the just, quick 

and cheap resolution of the real issues in the proceedings. As the Hon. Dr Peter Phelps effectively noted in his 

interjection, at times those three guiding principles find themselves in conflict. The challenge for the tribunal 

will be to ensure that it is quick and cheap, but also that it continues to be just. The basic rule is that it will be a 

no-cost jurisdiction. If is not quick and cheap it will not be just because in a no-cost jurisdiction people with 

deep pockets can run their matters forever. The tribunal must produce quicker turnarounds than we have seen to 

date in the Administrative Decisions Tribunal, particularly for administrative matters, because justice delayed 

can often be justice denied. 

 

That is as important on appeal as it is at first instance. I wish the president, the members and the 

litigants before the tribunal the best of luck come 2014. Before making my contribution I raised with the 

Government a fairly obvious typographical error on page 46 of the Civil and Administrative Tribunal 

Amendment Bill. At Proposed section 18 relating to amendments concerning divisions of the tribunal the word 

"not" should be inserted on the second line after the word "does". I intend to move an amendment in Committee 

unless the Government will do so.  

 

The Hon. David Clarke: We can put it through in the next Statute Law (Miscellaneous Provisions) 

Bill.  

 

Mr DAVID SHOEBRIDGE: I think it is wrong to pass a law containing an obvious typographical 

error. It is not the job of this House to pass laws that we know are wrong. Subject to further discussion with the 

Government, I will seek to fix that error in Committee.  

 

Mr SCOT MacDONALD [9.44 p.m.]: I support the cognate Civil and Administrative Tribunal 

Amendment Bill 2013 and the Civil and Administrative Legislation (Repeal and Amendment) Bill 2013.  

 

The Hon. Trevor Khan: Because it is close to your heart, isn't it, Scott?  

 

Mr SCOT MacDONALD: It is close to my heart. That is what I wanted to mention. Members have 

made reference to the origin of these bills, which is of course the Standing Committee on Law and Justice. 

A point that has been slightly underdone by the speakers is that the committee and these bills are really the fruit 

of the loins of the Hon. David Clarke as chairman.  

 

Mr David Shoebridge: I do not adopt that description.  

 

The Hon. MATTHEW MASON-COX: I will say it again: The committee's report and the 

recommendations that were adopted almost universally were the fruit of the loins of our chair. He should be 

congratulated. The other members of the committee were the Hon. Peter Primrose, the Hon. Sarah Mitchell, the 

Hon. Shaoquett Moselmane and Mr David Shoebridge. The other comment I make is—  

 

The Hon. Trevor Khan: I don't think you need to make any further comment after that.  

 

The Hon. MATTHEW MASON-COX: I could leave members with that visual, but I will also make a 

comment about the Victorian experience. As the previous speaker mentioned, commencing the tribunal will be 

like herding cats as it attempts to bring together different cultures. When we visited Melbourne it was about 
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10 years after the Victorian tribunal consolidation. The president acknowledged that the first years were difficult 

but then things came together. As I said at the outset, such was the good work done by the Hon. David Clarke 

that I have no doubt the tribunal will move smoothly from babyhood to childhood to adulthood. It has fine 

origins under his chairmanship.  

 

Reverend the Hon. FRED NILE [9.46 p.m.]: On behalf of the Christian Democratic Party I support 

the Civil and Administrative Tribunal Amendment Bill 2013 and the Civil and Administrative Legislation 

(Repeal and Amendment) Bill 2013. As Mr Scot MacDonald reminded us, in March 2012 the Legislative 

Council Standing Committee on Law and Justice in its inquiry into opportunities to consolidate tribunals 

determined that some stakeholders found the current tribunal system in New South Wales complex and 

bewildering. The committee recommended that the Government consolidate existing tribunals where 

appropriate and promote access to justice in response.  

 

As a result the Government announced the establishment of the New South Wales Civil and 

Administrative Tribunal, known as NCAT. Something quite dramatic is occurring in this State with the 

consolidation of more than 20 tribunals including the Consumer, Trader and Tenancy Tribunal, the 

Administrative Decisions Tribunal, the Guardianship Tribunal and a number of smaller tribunals. As other 

speakers have said, it will be interesting to see how the tribunal functions with the variety of matters that will 

come before it and how it will combine staff of the various tribunals into one cohesive unit.  

 

The Civil and Administrative Tribunal Amendment Bill sets default provisions regarding how the 

tribunal will be constituted to hear matters, and the practice and procedure that is to be followed. The tribunal 

will be a low-cost, efficient and accessible public forum. The bill has been drafted to achieve those aims. The 

bill provides that all parties appearing before the tribunal are to cooperate with the tribunal to facilitate the just, 

quick and cheap resolution of proceedings. Some members have been critical of the word "cheap". Cheap 

sometimes means cheap and nasty but if it means low-cost to consumers, as I assume it does, it is to be 

commended.  

<54> 

The bill also states that the tribunal will promote dispute resolution whenever that is appropriate and 

that, unless otherwise provided, all parties will represent themselves, which also will take expensive lawyers out 

of the frame. All hearings will be open to the public unless the tribunal determines otherwise. I believe it should 

be a principle of justice in this State that justice must be transparent. That is why I strongly believe that the 

Family Law Court should become an open court. Let us see what occurs and whether there is justice in the 

Family Law Court. I do not think there is and that would become obvious if the course is open to the public. 

Under the new regime, parties generally will bear their own costs. 

 

The House is also debating the cognate bill, the Civil and Administrative Legislation (Repeal and 

Amendment) Bill 2013, which is largely machinery in nature. This bill will make amendments to Acts and other 

instruments that confer jurisdiction on the tribunals that will be abolished on 1 January 2014. A substantial 

proportion of the amendments remove references to abolished tribunals and replaces them with references to the 

NSW Civil and Administrative Tribunal of [NCAT]. A number of existing provisions have been omitted 

entirely because they will no longer be needed when the NSW Civil and Administrative Tribunal legislation 

commences; for example, provisions that describe the membership and functions of abolished tribunals. The bill 

will tidy up provisions that deal with tribunals that will be abolished. The Christian Democratic Party supports 

the bills and congratulates the Hon. David Clarke on his role in bringing about this progressive move in the 

State's administration. 

 

The Hon. DAVID CLARKE (Parliamentary Secretary) [9.51 p.m.], in reply: I thank all honourable 

members who contributed to debate on the Civil and Administrative Legislation (Repeal and Amendment) Bill 

2013 and the Civil and Administrative Tribunal Amendment Bill 2013. I thank Mr Scot MacDonald and 

Reverend the Hon. Fred Nile for their reference to the Standing Committee on Law and Justice and to me as 

chairman of that committee. The truth is that our report is the result of the adoption of a collaborative approach. 

Mr Scot MacDonald was a member of that committee and Mr David Shoebridge, who is present in the 

Chamber, also was a member of that committee. I assure the House that their contributions were equal to those 

of the committee's other members. The report shows the outcome when members from different sides of the 

political debate and from different political parties work together, and what that can do for the people of New 

South Wales. I think we achieved something with that report. 

 

Reverend the Hon. Fred Nile: It shows the value of our committee system. 
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The Hon. DAVID CLARKE: Absolutely. The bills represent the final stage of legislation that is 

needed to support the NSW Civil and Administrative Tribunal [NCAT]. The bills confer jurisdiction on the 

NSW Civil and Administrative Tribunal and give the tribunal the powers and functions it needs to begin hearing 

and determining matters on 1 January 2014. As the Attorney General stated, the establishment of the NSW Civil 

and Administrative Tribunal is a significant reform for the State. The transformation of 23 tribunals into a single 

organisation in less than 18 months is an incredible feat. A number of people have dedicated a great deal of time 

and effort to ensuring that the tribunal will be open for business in January. 

 

Mr David Shoebridge: It will not get a kind mention in the Daily Telegraph. 

 

The Hon. DAVID CLARKE: I acknowledge that interjection. The Government has consulted widely 

on the development of this legislation. A wide variety of stakeholders were invited to review drafts of the bills 

and provide advice, including members of professional associations, industry groups, advocacy groups and 

tribunal members. Those groups have participated in the consolidation process in a manner that has been both 

constructive and helpful. The Government thanks them for their support and good will. Over the years the 

State's tribunal system has built up a great deal of expertise and knowledge. Bringing together all of those 

people to share their expertise and knowledge has created flexible and workable legislation that will cater to the 

needs of many different tribunal users. The NSW Civil and Administrative Tribunal will improve access to 

justice for the citizens of New South Wales, and it will enhance public confidence in our tribunal system. These 

are landmark bills. I commend the bills to the House. 

 

Question—That these bills be now read a second time—put and resolved in the affirmative. 

 

Motion agreed to. 

 

Bills read a second time. 

 

In Committee  

 

CHAIR: The Committee will deal with the Civil and Administrative Tribunal Amendment Bill 2013. 

 

Clause 1 agreed to. 

 

The Hon. ADAM SEARLE (Deputy Leader of the Opposition) [9.55 p.m.], by leave: I move 

Opposition amendment Nos 1, 2, 3 and 4 on sheet C2013-163F in globo: 

 
No. 1 Page 2, clause 2 (2), line 7. Omit "schedule 2 commences". Insert instead "schedules 2 and 3 commence". 
 

No. 2 Page 13, schedule 1 [25], proposed section 28. Insert after line 3: 

 
(3) The jurisdiction of the Tribunal for the purposes of the Anti-Discrimination Act 1977 (other than in 

connection with its administrative review jurisdiction) is concurrent with that of the Industrial 

Relations Commission and is exercisable subject to the provisions of Part 1A of Chapter 4 of the 
Industrial Relations Act 1996. 

 

No. 3 Page 88. Insert after line 10: 
 

Schedule 3 Amendment of Industrial Relations Act 1996 No 17 

 

Chapter 4 Industrial Relations Commission 

 

Insert after Part 1: 
 

Part 1A Special occupational and equal opportunity functions of Commission 

 

146E Definitions 

 

In this Part: 
 

administrative review jurisdiction of the Civil and Administrative Tribunal has the same meaning as 

in the Civil and Administrative Tribunal Act 2013. 
 

equal opportunity functions means such functions as are conferred or imposed on the Civil and 

Administrative Tribunal (other than in connection with its administrative review jurisdiction) by or 
under the Anti-Discrimination Act 1977 that, but for this Part, would have been exercisable only by the 

Tribunal. 



108 Wednesday 13 November 2013 Legislative Council  

 

Uncorrected Hansard Proof: Available to Authorised Persons Only. 

 

transferred occupational functions means such functions that, but for this Part, would have been 
conferred or imposed on the Civil and Administrative Tribunal (other than in connection with its 

administrative review jurisdiction) by or under any of the following legislation: 

 
Health Practitioner Regulation National Law (NSW) (but only in its application to health 

practitioners other than medical practitioners, nurses and midwives) 

 
Occupational Licensing National Law (NSW) Veterinary Practice Act 2003 

 

146F Commission has jurisdiction to exercise transferred occupational functions instead of NCAT 

 

(1) The Commission is taken to have the jurisdiction to exercise the transferred occupational 

functions instead of the Civil and Administrative Tribunal. 
 

(2) Subject to this Part and the regulations, the following provisions apply to references in 

transferred occupational function provisions: 

 

(a) a reference to the Civil and Administrative Tribunal is to be read as reference to the 

Commission,  
 

(b) a reference to the President of the Civil and Administrative Tribunal, a Division 

Head of a Division of the Tribunal or a List Manager for a Division List for a 
Division of the Tribunal is to be read as a reference to the President of the 

Commission, 

 
(c) a reference to any other member of the Civil and Administrative Tribunal is to be 

read as a reference to a member of the Commission, 
 

(d) a reference to a registrar of the Civil and Administrative Tribunal is to be read as a 

reference to the Industrial Registrar, 
 

(e) a reference to the Occupational Division of the Civil and Administrative Tribunal in 

connection with the transferred occupational functions is to be read as a reference to 

the Commission, 

 

(f) subject to paragraph (g), a reference to the Civil and Administrative Tribunal Act 
2013 is to be read as a reference to this Act, 

 

(g) a reference to any other provision of the Civil and Administrative Tribunal Act 2013 
is to be read as reference to a corresponding or substantially corresponding provision 

of this Act (if any). 

 
(3) The provisions of Division 3 of Part 2 of the Civil and Administrative Tribunal Act 2013 are 

taken to apply (with such modifications are necessary or as may be prescribed by the 

regulations) in relation to the transferred occupational functions as if the transferred 
occupational functions were being transferred from an existing tribunal (within the meaning 

of that Part) to the Commission instead of to the Civil and Administrative Tribunal. 

 
(4) The regulations may make provision for or with respect to: 

 

(a) the updating of references in transferred occupational function provisions to the Civil 
and Administrative Tribunal, its members, its registrars or other members of staff and 

its functions, and 

 
(b) matters of a savings or transitional nature consequent on the transfer of the 

transferred occupational functions from the Civil and Administrative Tribunal to the 

Commission. 
 

(5) In this section: 

 
transferred occupational function provision means: 

 

(a) a provision of an Act or statutory rule that confers or imposes a function that is one 
of the transferred occupational functions, and 

 

(b) a provision of Division 3 of Part 2 of the Civil and Administrative Tribunal Act 2013 
(as applied by subsection (3)). 

 

146G Commission has concurrent jurisdiction to exercise equal opportunity functions 

 

(1) Both the Commission and the Civil and Administrative Tribunal are taken to have concurrent 

jurisdiction with respect to the equal opportunity functions. 
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(2) Subject to this Part and the regulations, the following provisions apply to references in 

provisions of the Anti-Discrimination Act 1977 that confer or impose any of the equal 
opportunity functions when those functions are exercised by the Commission: 

 

(a) a reference to the Civil and Administrative Tribunal is to be read as reference to the 
Commission, 

 

(b) a reference to the President of the Civil and Administrative Tribunal, a Division 
Head of a Division of the Tribunal or a List Manager for a Division List for a 

Division of the Tribunal is to be read as a reference to the President of the 

Commission, 
 

(c) a reference to any other member of the Civil and Administrative Tribunal is to be 

read as a reference to a member of the Commission, 
 

(d) a reference to a registrar of the Civil and Administrative Tribunal is to be read as a 

reference to the Industrial Registrar, 

 

(e) subject to paragraph (f), a reference to the Civil and Administrative Tribunal Act 

2013 is to be read as a reference to this Act, 
 

(f) a reference to any other provision of the Civil and Administrative Tribunal Act 2013 

is to be read as reference to a corresponding or substantially corresponding provision 
of this Act (if any). 

 

(3) A person cannot make an application: 
 

(a) to the Commission for the exercise of any of the equal opportunity functions if the 
person has already applied to the Civil and Administrative Tribunal for the exercise 

of the same function in respect of the same (or substantially the same) matter, or 

 
(b) to the Civil and Administrative Tribunal for the exercise of any of the equal 

opportunity functions if the person has already applied to the Commission for the 

exercise of the same function in respect of the same (or substantially the same) 

matter. 

 

(4) However, subsection (3) does not prevent a person from making an application to the 
Commission or Civil and Administrative Tribunal for the exercise of any of the equal 

opportunity functions if the earlier application for the exercise of the same function has been 

withdrawn with the approval of the body in which the application was made. 
 

146H Constitution of Commission 

 

(1) The Commission, when exercising any of the equal opportunity functions or transferred 

occupational functions, is to be constituted by 1 member who is a judicial member or an 

Australian lawyer of at least 7 years' standing. 
 

(2) The President is to enter into arrangements with such professional associations and regulatory 

bodies having functions under legislation referred to in the definition of transferred 

occupational functions in section 146E as the President considers appropriate for the purpose 

of obtaining assistance from suitably qualified professionals and community members when 

the Commission is exercising any of the transferred occupational functions in disciplinary 
proceedings against a person. 

 

(3) The President is to ensure that the Commission, when exercising any of the transferred 
occupational functions in disciplinary proceedings against a person, is assisted by 2 persons 

selected in accordance with arrangements entered into for the purposes of subsection (2). 

 
(4) If the Commission is being assisted in proceedings by persons selected as provided by 

subsection (2): 

 
(a) the Commission cannot make a decision in the proceedings unless at least one of the 

persons concurs in the decision, and 

 
(b) the persons assisting have the same protection and immunities as a member of the 

Commission with respect to their assistance. 

 

146I Appeals against decisions of Commission 

 

(1) Each of the following decisions made by the Commission in exercise of any of the transferred 
occupational functions (a profession decision) is appealable under this section: 

 

(a) a decision for the purposes of the Health Practitioner Regulation National Law 
(NSW), 
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(b) a decision for the purposes of the Veterinary Practice Act 2003. 

 
(2) A party to proceedings in which a profession decision is made may appeal against the 

decision in accordance with this section to the Supreme Court. 

 
(3) An appeal to the Supreme Court under this section may be made as of right on any question of 

law, or with the leave of the Court, on any other grounds. 

 
(4) Despite subsections (2) and (3), an appeal does not lie to the Supreme Court under this section 

against any of the following decisions except by leave of the Court: 

 
(a) an interlocutory decision of the Commission, 

 

(b) a decision made with the consent of the parties, 
 

(c) a decision as to costs. 

 

(5) The Supreme Court may: 

 

(a) decide to deal with the appeal by way of a new hearing if it considers that the 
grounds for the appeal warrant a new hearing, and 

 

(b) permit such fresh evidence, or evidence in addition to or in substitution for the 
evidence received by the Commission, to be given in the new hearing as it considers 

appropriate in the circumstances. 

 
(6) In determining an appeal under this section, the Supreme Court may make such orders as it 

considers appropriate in light of its decision on the appeal, including (but not limited to)
 orders that provide for any one or more of the following: 

 

(a) the decision under appeal to be confirmed, affirmed or varied, 
 

(b) the decision under appeal to be quashed or set aside, 

 

(c) the decision under appeal to be quashed or set aside and for another decision to be 

substituted for it, 

 
(d) the whole or any part of the case to be reconsidered by the Tribunal at first instance, 

either with or without further evidence, in accordance with the directions of the 

Court. 
 

(7) Subject to any interlocutory order made by the Supreme Court, an appeal under this section 

does not affect the operation of the decision under appeal or prevent the taking of action to 
implement the decision. 

 

(8) This section does not limit the application of Part 7 or Chapter 7A in relation to appeals 
against any decisions of the Commission other than profession decisions. 

 

146J Effect of Part 

 

Except as provided by section 146I (8), this Part has effect despite anything to the contrary in: 

 
(a) any other provisions of this Act (including Part 7 and Chapter 7A), or 

 

(b) any other Act or law (including provisions relating to practice and procedure or 
constitution requirements). 

 

No. 4 Long title. Insert "to amend the Industrial Relations Act 1996 to confer certain jurisdiction on the Commission 
concerning certain occupational and equal opportunity matters;" after "Administrative Decisions Tribunal Act 1997;". 

 

As I indicated during my contribution to debate on the second reading of this bill, these inter-related and 

somewhat complex amendments go essentially to two simple points. The Opposition believes that over time the 

regulation and oversight, including the professional discipline, of various occupations will sit comfortably with 

a tribunal that is dedicated to regulating the world of work rather than a more generalist body. In addition, the 

Opposition considers that matters under anti-discrimination laws that arise from employment, which of course is 

most claims, should also go to the specialist Industrial Relations Commission, which has the expertise in 

workplace matters and already is mandated to incorporate the principles of anti-discrimination law into its 

decisions. 

 

In relation to the first point, the Opposition is not so ambitious as to seek essentially to transfer what is 

to be the occupational division from one tribunal to another. The Opposition does not seek to disturb the 

settlement reached, for example, in relation to the legal profession, doctors, nurses, midwives or to the 
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regulation of local government or indeed Aboriginal land councils. The Opposition will leave those as is, but we 

do seek to move others across to the Industrial Relations Commission. Secondly, in relation to 

anti-discrimination matters, I did consider simply dividing between matters that arose from employment and 

otherwise. That may have led to difficult jurisdiction on matters. In the alternative, what the amendments seek to 

do is to give anti-discrimination jurisdiction concurrently to both tribunals. 

 

For example, if the matter is essentially a non-employment matter, a claimant would go to the NSW 

Civil and Administrative Tribunal; but, of course, an employee presumably in relation to an anti-discrimination 

matter would prefer to go to the Industrial Relations Commission and would be able to do so, if the amendments 

are passed. As I indicated, these are not new matters. The Opposition flagged them in debate on the previous 

legislation and otherwise, but also during debate in the other place. On this very bill we signalled that that was 

the direction in which the Opposition would go. Although I accept that the precise amendments were late in 

seeing the light of day, the two areas I have discussed are those to which the amendments clearly go. The 

Opposition urges the Committee to give the amendments earnest consideration. 

<55> 

Mr DAVID SHOEBRIDGE [9.59 p.m.]: As the Hon. Adam Searle indicated, this is not the first draft 

of these amendments. It has been difficult getting to this position which, having arrived at it, The Greens are 

happy to support. There clearly is a deep capacity in the Industrial Relations Commission to deal with 

employment-related disputes. Indeed, the ultimate goal, as I understand it, of this amendment is to bring the 

Industrial Relations Commission closer to being a one-stop-shop for employment matters. Often when there is a 

question of discrimination in employment related employment issues arise. In that case the appropriate 

jurisdiction under State legislation to determine matters that deal with discrimination in employment, The 

Greens believe, is the Industrial Relations Commission. Proposed section 146F would give the commission 

exactly that jurisdiction. 

 

An earlier draft of these amendments presented by the Labor Opposition proposed to divide that equal 

opportunity jurisdiction so that, to the extent that it related to employment matters, it went to the Industrial 

Relations Commission, and to the extent that it did not relate to employment matters, in other words all other 

discrimination matters, it went to the New South Wales Civil and Administrative Tribunal. We saw that as 

potentially creating unpalatable and wasteful jurisdictional determinations; and that a far better solution was to 

give the tribunals concurrent jurisdiction and effectively allow the litigants themselves to choose. But if the 

matter relates generally to employment, then one would expect them to go to the Industrial Relations 

Commission, but of course that would not be limited to matters relating to employment. But if it was of a more 

general nature, then they would be taken to the New South Wales Civil and Administrative Tribunal. 

 

I do not in any way see these amendments as unravelling the broad thrust of the establishment of the 

New South Wales Civil and Administrative Tribunal. I do not in any way see them as being contrary to the 

strong consensus position that has been established among stakeholders, as reflected in the bills that are now 

before this Parliament. I see them as showing respect for the Industrial Relations Commission—a tribunal with a 

very fine tradition of dealing with employment-related matters with integrity, with fairness and with a history of 

getting to the substantial merits of matters in a cost-effective way—and ensuring that the tribunal continues to 

have an important role to play in regulating employment-related matters in New South Wales. 

 

The Hon. DAVID CLARKE (Parliamentary Secretary) [10.02 p.m.]: The establishment of the New 

South Wales Civil and Administrative Tribunal is a substantial achievement. I do not think that tribunal would 

have come about without the full involvement of the Attorney General, the Hon. Greg Smith, the Minister for 

Fair Trading, the Hon. Anthony Roberts, and the former Minister for Finance and Services, the Hon. Greg 

Pearce, who was in the Chamber a few minutes ago. I thank them for their part in the establishment of that 

tribunal. These amendments will be opposed. They are substantial amendments; they affect a number of 

stakeholders. 

 

Those stakeholders include the Australian Health Practitioner Regulation Agency, the Health 

Professional Councils Authority, the Health Councils Medical, Pharmacy, Chiropractic, Nurses and Midwives, 

the NSW Nurses and Midwives Association, the Australian Medical Association (NSW), Avant Insurance, 

Guild Insurance, the Veterinary Practitioners Board and other disciplinary boards, the Anti-Discrimination 

Board. All will be affected by the substantial amendments proposed by the Opposition. I would be surprised—

I could be wrong—if the Opposition has consulted any of those bodies regarding these amendments. I would be 

surprised if any of them have been approached and consulted about these substantial amendments that will 

affect them. The truth is that all those stakeholders that I just mentioned are, as I am instructed, in full support of 

the legislation as it is. 
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Amendment No. 2 would provide the Industrial Relations Commission with concurrent jurisdiction 

over equal opportunity matters. These are antidiscrimination matters, not always employment related. The 

Administrative Decisions Tribunal has developed a great deal of expertise over these matters. It is the best 

jurisdiction to hear these matters. Administrative Decisions Tribunal members will automatically transfer to the 

New South Wales Civil and Administrative Tribunal on 1 January 2014, preserving that existing expertise. As I 

said, we would be surprised if any of those bodies that I have mentioned have been consulted. I do not believe 

the Anti-Discrimination Board has been consulted but I could be wrong. The board supports the establishment 

of the New South Wales Civil and Administrative Tribunal and the inclusion of equal opportunity matters 

within its jurisdiction. 

 

Amendment No. 3 would transfer professional discipline matters to the Industrial Relations 

Commission in relation to various professional bodies, including chiropractors, psychiatrists, surveyors, 

architects and others. The health professional discipline is part of a national scheme. It would not make sense to 

separate some professions from others and allow different case law to develop. All professions should be subject 

to the same procedural framework. They should be treated consistently. As I have said, and I say once again, 

I would be surprised if the health professional councils have been consulted, or the other disciplinary bodies. I 

say again that those bodies have been consulted by the Government in relation to the establishment of the New 

South Wales Civil and Administrative Tribunal, and support it and this legislation before us today. The 

Government opposes these amendments. 

 

I was asked by the Hon. Adam Searle whether there was a steering committee in relation to this 

legislation. Indeed there was. It involved the Director General of the Attorney General's Department, the 

Commissioner for Fair Trading, the Deputy Director General of Health and representatives from the Department 

of Premier and Cabinet and Treasury. So a number of other stakeholders too numerous to mention—there were 

probably 30 of them—were consulted regarding the New South Wales Civil and Administrative Tribunal 

legislation as it is. The Government does not support these amendments. 

 

The Hon. ADAM SEARLE (Deputy Leader of the Opposition) [10.07 p.m.]: I thank members for 

their contributions. In response to some of the observations made by the Parliamentary Secretary, I point out that 

most of the bodies that he has identified as being affected by these amendments are in fact not affected. Given 

how many bills we have to deal with tonight, I will not enumerate them all but, for example, the functions, role, 

powers and perquisites of the Anti-Discrimination Board are wholly unaffected by the Opposition's 

amendments. We do not remove or seek to remove any of the functions relating to antidiscrimination laws from 

the New South Wales Civil and Administrative Tribunal. We simply propose or suggest that a concurrent 

jurisdiction over the tribunal functions and the hearing of discrimination matters be conferred also upon the 

specialist Industrial Relations Commission, such that employment matters involving discrimination can be heard 

by that specialist body. We do not seek to take away any of the functions or roles to be had by the New South 

Wales Civil and Administrative Tribunal in this regard. 

 

The Hon. David Clarke: Did you consult with any of the stakeholders? 

 

The Hon. ADAM SEARLE: There were a number of stakeholders with whom I managed to consult in 

the time that I had available. It can be seen, for example, that the fact that not the whole of the occupational 

division is being proposed for transfer is the result of consultations that I have had with a number—I concede 

not all—of the bodies. But, as I said, the position that we reached relating to the transfer of some of the matters 

proposed to be reposed in the Occupational Division is in fact the result of such consultations as we have 

managed to carry out. Again, time prevents a full recitation, but it is not the case that there has been no 

consultation with those bodies, or at least some of them. 

<56> 

I reiterate that, as with the consolidation of tribunals generally, it is important to ensure there is an 

appropriate alignment of functions to appropriate bodies. While we broadly do not cavil with the settlement 

proposed by the Government relating to the New South Wales Civil and Administrative Tribunal, we think that 

over time there should be, to use the words of Mr David Shoebridge, a one-stop shop regulating the world of 

work. Our amendments are a small but not comprehensive step in that direction. We recognise that to propose 

that entirely in one hit would be somewhat dramatic. 

 

Mr David Shoebridge: It might have been outside the leave of the bill. 
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The Hon. ADAM SEARLE: It may well have been outside the leave of the bill but in any case we 

suggest a small but definite step in that direction, starting with anti-discrimination matters concurrently, to be 

enjoyed by the New South Wales Civil and Administrative Tribunal and the commission, with no diminution in 

the role of the Anti-Discrimination Board and the transfer of some of the matters proposed to be put in the 

Occupational Division, but not doctors, midwives, lawyers, local government, Aboriginal land councils and 

other matters that would not sit comfortably with the specialist Industrial Relations Commission. We say this is 

a small step in the right direction. We press these amendments and hope that reasonable minds will reach the 

same view—that it is preferable to have workplace matters as much as possible in the specialist workplace 

tribunal. 

 

Question—That Opposition amendments Nos 1, 2, 3 and 4 [C2013-163F] be agreed to—put and 

resolved in the negative. 

 

Opposition amendments Nos 1, 2, 3 and 4 [C2013-163F] negatived. 

 

Clause 2 agreed to. 

 

The Hon. DAVID CLARKE (Parliamentary Secretary) [10.53 p.m.]: I move: 

 
That the word "not" be inserted after the word "does" in line 39 on page 46. 
 

This is to rectify a typographical error in the bill. 

 

Mr DAVID SHOEBRIDGE [10.13 p.m.]: When I was looking at the bill earlier it did not make sense 

that one would actively want to make sure that the validity of an earlier appointment was affected as a result of 

changing the schedule. It seemed an odd provision. When I raised it with Government members they thought it 

was odd. They have fixed it up, it makes sense and we support it. 

 

Question—That the Government amendment be agreed to—put and resolved in the affirmative. 

 

Government amendment agreed to. 

 

Schedule 1 as amended agreed to. 

 

Schedule 2 agreed to. 

 

Title agreed to. 

 

The CHAIR (The Hon. Jennifer Gardiner): Order! Is leave granted to deal with the Civil and 

Administrative Legislation (Repeal and Amendment) Bill by putting one question in respect of each of the bills? 

 

The Hon. Amanda Fazio: No, leave is not granted. 

 

Mr David Shoebridge: Yes, it is. 

 

The Hon. Adam Searle: No, it is not. 

 

Leave not granted. 
 

The CHAIR (The Hon. Jennifer Gardiner): Order! Is leave granted to deal with the Civil and 

Administrative Legislation (Repeal and Amendment) Bill by schedules? 

 

Leave not granted. 
 

Mr DAVID SHOEBRIDGE [10.16 p.m.]: I move: 

 
That the bill be dealt with as one question. 

 

The CHAIR (The Hon. Jennifer Gardiner): Order! That is not a procedural motion. However, 

I could ask the question again. Is leave granted to deal with the bill—? 

 



114 Wednesday 13 November 2013 Legislative Council  

 

Uncorrected Hansard Proof: Available to Authorised Persons Only. 

Leave not granted. 

 

Clauses 1 to 3 agreed to. 

 

Schedules 1 to 10 agreed to. 

 

Title agreed to. 
 

Civil and Administrative Tribunal Amendment Bill reported from Committee with an 

amendment and Civil and Administrative Legislation (Repeal and Amendment) Bill reported without 

amendment. 

<57> 

Adoption of Report 

 

The Hon. DAVID CLARKE (Parliamentary Secretary) [10.20 p.m.]: I move: 

 
That the report be now adopted. 

 

Question put. 
 

The House divided. 
 

Ayes, 25 
 

Mr Ajaka 

Ms Barham 

Mr Blair 

Mr Borsak 

Mr Brown 

Mr Buckingham 

Mr Clarke 

Ms Cusack 

Dr Faruqi 

Ms Ficarra 

Mr Gallacher 

Miss Gardiner 

Mr Gay 

Mr Harwin 

Dr Kaye 

Mr Lynn 

Mr MacDonald 

Mrs Maclaren-Jones 

Mr Mason-Cox 

Mrs Mitchell 

Reverend Nile 

Mr Pearce 

Mr Shoebridge 

 

Tellers, 

Mr Colless 

Dr Phelps 

 

Noes, 13 
 

Ms Cotsis 

Mr Donnelly 

Mr Foley 

Mr Primrose 

Mr Searle 

Mr Secord 

Ms Sharpe 

Mr Veitch 

Ms Westwood 

Mr Whan 

Mr Wong 

 

Tellers, 

Ms Fazio 

Ms Voltz 

 

Pair 
 

Mrs Pavey Mr Moselmane 

 

Question resolved in the affirmative. 
 

Motion agreed to. 

 

Report adopted. 

 

Third Reading 

 

Motion by the Hon. David Clarke agreed to: 

 
That these bills be now read a third time. 

 

Civil and Administrative Tribunal Amendment Bill 2013 read a third time and returned to the 

Legislative Assembly with an amendment. 
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Civil and Administrative Legislation (Repeal and Amendment) Bill 2013 read a third time and 

returned to the Legislative Assembly without amendment. 
<58> 

STATUTE LAW (MISCELLANEOUS PROVISIONS) BILL (NO 2) 2013  

 

Second Reading 

 

The Hon. DAVID CLARKE (Parliamentary Secretary) [10.30 p.m.]: I move: 

 
That this bill be now read a second time. 

 

I seek leave to have the second reading speech incorporated in Hansard. 

 

Leave not granted. 

 

The Statute Law (Miscellaneous Provisions) Bill (No. 2) 2013 continues the longstanding statute law revision 

program. Bills of this kind have featured in most sessions of Parliament since 1984 and are recognised as an 

effective tool for making minor policy changes, repealing redundant legislation and maintaining the quality of 

the New South Wales statute book. Schedules 1 and 2 to the bill contain policy changes of a minor and non-

controversial nature that are too inconsequential to warrant the introduction of a separate amending bill. Those 

schedules contain amendments to 26 Acts and two regulations. I will mention some of the amendments to give 

honourable members an indication of the kind of amendments that are included in the schedules. 

 

Amendments made by schedule 1 to the Environment Planning and Assessment Act 1979 will provide 

that certain persons appointed as authorised officers for enforcement purposes need not be provided with 

identification cards. This will apply to classes of authorised persons such as police officers who possess 

adequate identification as members of that class. Schedule 1 amends the Food Act 2003 to remove an 

unnecessary requirement for the proprietors of certain food businesses to give notice of the appointment of food 

safety supervisors. The requirement has been removed because the information required to be notified is verified 

on the inspection of the food premises.  

 

Debate adjourned on motion by the Hon. David Clarke and set down as an order of the day for a 

future day. 

 

CRIMES LEGISLATION AMENDMENT BILL 2013  

 

Second Reading  

 

The Hon. DAVID CLARKE (Parliamentary Secretary) [10.34 p.m.]: I move:  

 
That this bill be now read a second time.  

 

I seek leave to have the second reading speech incorporated in Hansard. 

 

Leave granted. 

 
The Government is pleased to introduce the Crimes Legislation Amendment Bill 2013. The purpose of the bill is to make 

miscellaneous amendments to criminal legislation, as part of the Government's regular legislative review and monitoring 

program. The bill amends a number of Acts to improve the efficiency and operation of the State's criminal laws.  
 

I will now outline each of the amendments in turn. Item 1.1 of schedule 1 amends the Bail Act 1978 to clarify in section 44 of 

that Act that a magistrate may review a bail decision of the President of the Children's Court made in the Children's Court 
jurisdiction. Section 44 of the Bail Act provides powers for particular judicial officers to review the bail decisions of other 

judicial officers. Currently, section 44 (2) provides that a magistrate may review a bail decision of an authorised officer, 

magistrate — including the reviewing magistrate — or authorised justice.  
 

Under the Children's Court Act 1987, the President of the children's court must be a district court judge, and continues to sit and 

determine matters — including bail matters — in the children's court as a district court judge, not as a magistrate. On that basis, 
under section 44 (2), a magistrate sitting in the children's court does not have the power to review a bail decision of the president. 

The amendment will clarify that bail decisions made by the president in the children's court are reviewable by magistrates. This 

amendment was requested by the president of the children's court to ensure that his bail decisions can be reviewed by magistrates 
of that court without the matter having to go to a higher court.  

 

This issue will not arise under the new Bail Act 2013, which does not incorporate a scheme of review for bail decisions. Instead, 
that Act generally provides powers to hear further bail applications — following an initial bail decision — to particular courts 


