
6 Thursday 21 November 2013 Legislative Assembly  

 

Uncorrected Hansard Proof: Available to Authorised Persons Only. 

to the House that serial criminal rubbish dumpers would be dealt with in accordance with the full force of the 

law. The full force of the law was not available to the Government of the day but to the Environment Protection 

Authority and it failed to bring Mr Hanna to justice, who was in breach of section 115 of the Protection of the 

Environment Operations Act 1997, which is one of the most serious environmental offences. I asked the 

Minister some questions on notice to which I will refer later in my second reading speech. The answers that the 

Minister gave on advice to the Environment Protection Authority show that the Environment Protection 

Authority has no understanding of its responsibility or prosecution powers.  

 

Persons who dump asbestos could well be sentencing unsuspecting people to death. The dumping of 

asbestos such as Mr Hanna did, particularly near a school, could cause unsuspecting people who inhale a fibre to 

contract symptoms that only arise in 20 or 40 years time, and they may well die. As this House knows, asbestos 

is an insidious substance that was used as a standard component of building material and there are strict laws in 

this State to deal with it. It is immensely dangerous for unbonded asbestos to be sitting in the open air. The law 

provides that those people who dump it are criminals and it provides a maximum penalty for one offence of 

seven years jail. The Environment Protection Authority, which is charged with investigating and prosecuting 

these offenders, should have brought Mr Hanna, who had eight previous convictions and 22 penalty notices, 

before the court on indictment to be prosecuted and jailed. If the Government wishes to send a signal to people 

that it will not tolerate this insidious criminal act there must be general deterrence and people must face the 

criminal justice system. If they are found guilty for dumping a substance such as asbestos, they must go to jail. 

The Environment Protection Authority failed to prosecute in accordance with its own prosecution guidelines.  

 

This bill amends the Protection of the Environment Operations Act 1997. It seeks to transfer standing 

to initiate prosecutions for tier one offences under that Act, its most serious offence provisions, to the Director 

of Public Prosecutions and the Attorney General respectively. At the outset, I note that the explicit intention of 

this bill is to separate the investigative functions and the prosecutorial functions of the Environment Protection 

Authority as laid out in the Protection of the Environment Operations Act 1997 in respect of tier one offences. 

The bill removes the prosecutorial function of the Environment Protection Authority only in respect of tier one 

offences as defined by part 5.2 of the Act. These are serial offences for which section 119 sets out maximum 

penalties in these terms: 

 
A person who is guilty of an offence under this Part is liable, on conviction: 

 
(a) in the case of a corporation-to penalty not exceeding $5,000,000 for an offence that is committed wilfully or 

$2,000,000 for an offence that is committed negligently, or  

 
(b) in the case of an individual-to a penalty not exceeding $1,000,000 or 7 years' imprisonment, or both, for an 

offence that is committed wilfully or $500,000 or 4 years' imprisonment, or both, for an offence that is committed 

negligently. 

 

This bill, as I have indicated, will not alter the investigative arrangements already in place. In respect of 

investigations conducted by the Environment Protection Authority, the bill will impose two duties upon the 

Environment Protection Authority. First, where the investigation results in the Environment Protection 

Authority forming a view that a prima facie case exists against the person for an offence arising under part 5.2, a 

duty is imposed upon the Environment Protection Authority to inform the Director of Public Prosecutions of 

that fact. 

 

<4> 

Secondly, where the Environment Protection Authority is unable to determine whether or not there is a 

prima facie case in respect of an offence under part 5.2, an identical duty will be imposed upon the Environment 

Protection Authority to inform the Director of Public Prosecutions of that fact also. The powers presently 

enumerated in the Director of Public Prosecutions Act are sufficient to transfer the entirety of the Environment 

Protection Authority's prosecutorial functions in respect of tier one offences without consequent amendment to 

that Act. Section 7 of the Director of Public Prosecutions Act establishes the principle functions of that office.  

 

Pursuant to sessional orders business interrupted and set down as an order of the day for a 

future day. 

 

The DEPUTY-SPEAKER (Mr Thomas George): Order! It being 10.30 a.m. the House will now deal 

with General Business Orders of the Day (for Bills). 

 

CRIMES AMENDMENT (ZOE'S LAW) BILL 2013 (NO 2) 

michaelanderson
Highlight
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Second Reading 

 

Debate resumed from 14 November 2013. 

 

Mr DARYL MAGUIRE (Wagga Wagga) [10.30 a.m.]: I make a brief contribution to debate on the 

Crimes Amendment (Zoe's Law) Bill 2013 (No. 2). This bill has been debated over a number of days. I am sure 

all involved would like this matter to proceed to finality in this place today. I, like other members, have listened 

intently to the debate. Indeed, that is what our constituents expect of us in considering issues of conscience. I 

have been lobbied by various interest groups for and against this bill. Many well-recognised organisations and 

well-respected people have written to me. I have read and considered all that information in detail. One of those 

organisations, for which I have great respect and strong connections with, is the Wagga Women's Health Centre.  

 

The Wagga Women's Health Centre is a feminist, community-based non-government organisation. It 

provides a healthcare service that ensures accessibility without financial or cultural barriers to women in my 

electorate. The types of wellness provided for include emotional, psychological and social, as well as physical. 

Its services include support, counselling, health education, groups and referrals. It is an important service and its 

staff are highly respected. I value their views, but on this occasion we have agreed to disagree. I have decided to 

support the bill based on comments made by the member for Mount Druitt. His comments made me sit up and 

listen. Richard Amery is no stranger in this place. He has been a member of this Parliament for a very long time 

and he is very knowledgeable and well respected. The member said: 

 
… if the bill is defeated it will prevent government, law reformers and Attorneys General from having to address what I consider 

to be a very difficult area of law. If this legislation is passed I believe it will put pressure on lawmakers, the Attorney General and 
the Law Reform Commission to address this very difficult, grey area. 

 

For those reasons, I will support the second reading of the bill. The member for Cronulla proposes to move an 

amendment which will clarify the intent of the bill. I have been provided with a copy of his amendment. It 

relates to concerns expressed about this legislation being used as a tool to further weaken laws, particularly 

those dealing with the abortion of foetuses. As I have said, I will support the second reading and I also will 

support the amendment. I believe the amendment will take away those concerns and enshrine in law the true 

intent of this bill.  

 

I extend to Brodie Donegan and Nick Ball my sincere condolences. They have had a very tough time 

and I am sure all members in this place feel for them. They have been very strong sitting through this very long 

debate. During this debate I have been impressed by the way in which members have considered the information 

provided by so many organisations and individuals and have presented their cases. I do not want to take up any 

more time of the House. I commend all members who have contributed to debate on this very difficult issue. 

I commend also the member for The Entrance for introducing the bill. I wish Brodie Donegan and Nick Ball 

well and I urge members to vote for the amendment proposed to be moved by the member for Cronulla.  

 

Mr RON HOENIG (Heffron) [10.36 p.m.]: I begin my contribution to debate on the Crimes 

Amendment (Zoe's Law) Bill 2013 (No. 2) by humbly acknowledging the scale of the tragedy that has brought 

us to this debate. Zoe was cruelly taken from her family on Christmas Day, of all days, in 2009. Since that 

terrible day Brodie Donegan, her partner, Nick, and their families have heroically chosen to share their story, 

their quest for justice with this House, State, nation and beyond. The tragedy of stillbirth is one that is almost 

unique in the lingering and pervasive anguish it produces for those who are left to wonder what might have 

been. It is an issue that this House, through my predecessor and former Premier, the Hon. Kristina Keneally, is 

well acquainted. Indeed, Kristina continues to serve as patron of the Stillbirth Foundation.  

 

I commend the Donegan family for the moral courage they have displayed in bringing this issue to the 

attention of the House despite the pain it must cause them to do so. As I have said on a number of occasions in 

this place, where the Parliament seeks to intrude into the criminal law, it must do so for a proper and effective 

purpose. This bill proposes an amendment to the Crimes Act amending the law of grievous bodily harm to 

create a separate offence in respect of an unborn child. To justify a departure from the status quo, this House 

must be satisfied of some inadequacy, deficiency or perversity in is present operation. I am not so satisfied.  

 

Before coming to this place, almost the entirety of my professional working life was spent in the 

criminal justice system of this State. In more than 30 years as a practising solicitor and barrister, as a Public 

Defender for the State of New South Wales, an acting Crown Prosecutor and counsel assisting some of the most 

difficult of coronial inquests, I have seen, often in unsettling clarity and proximity, the most heinous, tragic and 
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morally outrageous of crimes. I have seen the pain, suffering, grief and loss of victims. I have seen the cold 

emptiness of family left behind to mourn an innocent loved one. In order to function effectively, to serve the 

court and the interests of justice in such circumstances without being deeply affected, damaged on a personal 

and mental level, it is absolutely critical to bring an objective, dispassionate perspective to bear on the facts.  

 

<5> 

It is fundamental to the criminal law that objectivity pervades its every function. It is that tradition of 

the criminal law that I have brought to bear consistently upon my deliberations in this place. I have had the 

benefit of reading the judgement, the remarks on sentence, of Judge Ellis of the District Court in the matter of 

Regina v Hampson in the New South Wales District Court on 31 March 2011. I am satisfied that His Honour 

correctly applied all of the principles of sentencing required of him. It should be noted that the Crown made no 

appeal in this matter. From that fact the House should infer that the Crown did not regard the sentence as 

manifestly inadequate. In sentencing the offender, His Honour said: 

 
There are two aspects of grievous bodily harm to this case. The first relates to the physical injury occasioned to the victim and the 
impact that those injuries have had to date and are likely to continue to have. The second is the loss of her unborn child. The 

psychological impact of both of these matters can clearly and emphatically be gleaned from the victim impact statement. 

Listening to Mrs Donegan read from her victim impact statement was to see into the heart of her loss in many different ways. In 
my view the injuries in total, being both the physical and psychological, are such as to fall within the higher end of the range of 

potential injuries under this particular provision. 

 

His Honour further said: 

 
The court acknowledges that from a purely legal point of view there was no loss of life, but there was a loss of an unborn child. 

There were significant injuries and the ongoing physical and psychological sequelae of this particular exceedingly dangerous 
piece of driving are extremely significant and in my view call for the imposition of a full time sentence of imprisonment. 

 

The creation of a separate and additional offence, as is proposed here, is unlikely to operate in practice, as many 

honourable members have foreshadowed. Where grievous bodily harm to a mother and the destruction of a 

foetus are effected in the same criminal act, in my view, having looked at the facts in this case, it is not unlikely 

that the principle of totality, a fundamental basis of modern sentencing, would see results arrived at which are of 

a largely identical nature. I refer the House to the High Court decision in the matter of Mill v The Queen in 

1988, in which the court quoted the Commonwealth Law Reports, Volume 166, at page 63: 

 
The effect of the totality principle is to require a sentencer who has passed a series of sentences, each properly calculated in 
relation to the offence for which it is imposed and each properly made consecutive in accordance with the principles governing 

consecutive sentences, to review the aggregate sentence and consider whether the aggregate is "just and appropriate". The 

principle has been stated many times in various forms: "when a number of offences are being dealt with and specific punishments 
in respect of them are being totted up to make a total, it is always necessary for the court to take a last look at the total just to see 

whether it looks wrong"; "when … cases of multiplicity of offences come before the court, the court must not content itself by 

doing the arithmetic and passing the sentence which the arithmetic produces. It must look at the totality of the criminal behaviour 
and ask itself what is the appropriate sentence for all the offences". 

 

As I have observed, Judge Ellis has, quite properly, given consideration to each of the sentencing principles to 

which he was required to have regard to in his well-written extemporary sentencing judgement. In view of this, I 

am not satisfied that some inadequacy, deficiency or perversity is encumbering the present law. Secondly, I have 

observed that it is likely that this bill, were it to pass into law, would produce an identical or largely similar 

outcome in respect of sentence on account of the same fundamental principle. 

 

It is for those reasons that I oppose the bill. However, in so doing, I commend the member for The 

Entrance for bringing this bill to the House. To persuade both the Government and the Opposition to hold a 

conscience vote in this place is no small feat. In listening to the contributions of other members here and the 

public statements of the Donegan family, it is clear that the member for The Entrance has been of immense 

assistance and comfort to them. Although I respectfully disagree with his proposition as a matter of objective 

legal analysis, I have no doubt that his actions are well intentioned and in the best interest of representative 

democracy. This bill must demonstrate an impetus to depart from the status quo. I am not satisfied in this regard 

and, as such, I oppose the bill. 

 

Mr PAUL TOOLE (Bathurst—Parliamentary Secretary) [10.44 a.m.]: I too commend the member for 

The Entrance and thank him for bringing the Crimes Amendment (Zoe's Law) Bill 2013 (No. 2) to the House. I 

acknowledge the member's empathy and thank him for the time and commitment he has given to this bill. It 

would have involved a great deal work and I am sure has been on an emotional rollercoaster. I also thank the 

member for bringing Brodie Donegan to this House to speak to members and answer questions so that we could 
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get an insight into her experience. Over many weeks I have listened to the many speeches in this debate and I 

have been interested in the different viewpoints expressed by members. 

 

I thank the member for their contributions, many of whom expressed passionate views in relation to the 

issues in the bill. I also thank the many constituents in my electorate, as well those across the State who have 

contacted their local members, for expressing their viewpoints on this bill. I am pleased that members of this 

House will have a conscience vote on the bill. Every day as members of Parliament we face challenges in our 

lives. We work very hard for our communities and, at times, significant concerns are brought to our attention. 

However, no other challenging issue I have faced compares to the one before us today. No-one should ever have 

to suffer the heartache or emotional rollercoaster that Brodie and Nick have had to suffer. No-one should have to 

experience their loss. I have been saddened by their heartbreaking story. 

 

I support the Crimes Amendment (Zoe's Law) Bill 2013 (No. 2). I recognise the efforts of Brodie 

Donegan in advocating for this bill. This has been a four-year journey for Brodie, a mother who, 32 weeks 

pregnant, was run down by a driver under the influence of drugs near her home on the Central Coast on 

Christmas Day 2009. As a result, she lost her unborn daughter, Zoe. Zoe was stillborn because the placenta that 

provided her with oxygen was ruptured by the force of the impact. Her mother, Brodie, was pinned against a 

tree for three hours. As a father of three very young children, I can only imagine the immense sense of loss and 

heartbreak felt by both Brodie Donegan and Nick Ball in the wake of this tragedy. My heart goes out to them. 

 

This bill is not just about Zoe. From research, I have found that other children have lost their lives in 

similar circumstances. Sadly, their families also have been denied the closure and justice that they rightfully 

deserve. My thoughts also go out to those families. This bill seeks to remember a little life lost, a little life that 

was taken. Zoe Donegan had a name, she had a funeral, and her parents have a death certificate for her. Brodie 

Donegan received six weeks paid parental leave from her employer. But because of our existing laws, Zoe was 

listed among the body parts of her mother's injuries. 

 

<6> 

Currently, her death does not count in the eyes of the law. I realise that it is important for laws not to have 

unintended consequences but I believe these fears are unfounded. As many have recognised, unintended 

consequences could be a feature of virtually any law. The bill before us anticipates the risks and takes steps to 

address them.  

 

Under the Crimes Act 1900 grievous bodily harm is a criminal offence committed upon a person and 

does not include the foetus of a pregnant woman. This bill will amend the Crimes Act 1900 to recognise the 

existence of the foetus of a pregnant woman that is of at least 20 weeks gestation so that proceedings for certain 

grievous bodily harm offences may be brought against an offender who causes unlawful destruction or harm to 

any such foetus as proceedings for grievous bodily harm to the foetus rather than to the pregnant woman. As I 

said earlier, at 20 weeks an unborn baby is entitled to a birth certificate and a death certificate and I believe that 

the baby should be entitled to be protected by law from serious offences. I want us to acknowledge the life of 

Zoe.  

 

Concerns have been raised about consequences for medical practitioners. I make it clear that the bill 

does not apply to anything done in the course of a medical procedure or by or with the consent of the pregnant 

woman that causes the destruction of or harm to a foetus. This bill does not represent a slippery slope and will 

not have unintended consequences. I commend the decision to allow a conscience vote in this House and the 

robust community discussion that this bill has created. I once again thank community members who contacted 

me about this issue. I have taken their views into account. I appreciate each and every one of them for sharing 

their views and the views of the organisations they represent on this significant piece of legislation. I commend 

the bill to the House.  

 

Mr ROBERT FUROLO (Lakemba) [10.51 a.m.]: At the outset of my contribution I acknowledge the 

tragic loss of Zoe, which was the catalyst for the Crimes Amendment (Zoe's Law) Bill 2012 (No. 2). I express 

my condolences to Brodie and Nick and all parents who have lost a child in utero in similar circumstance. I also 

acknowledge the intention and goodwill of the member for the Entrance in introducing this bill. I congratulate 

him on the manner in which he has conducted the debate on this important issue. Like many members, I have 

given careful consideration to the issues surrounding this bill. I have talked to many people whose opinions I 

respect and I have discussed the matter with my family and friends. I have read a significant amount of material 

and I have explored my conscience and thoughts. In light of that, I have decided not to support the bill.  
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I have considered the Campbell review, which I will summarise. In 2010 the Hon. Michael 

Campbell, QC, conducted a review of laws surrounding criminal incidents involving the death of an unborn 

child. The report on the review was released in October of that year. The review examined whether current 

provisions of the Crimes Act 1900 provided an appropriate response to criminal incidents involving the death of 

an unborn child. It was the tragic loss of Zoe Donegan that prompted the Campbell review. Her mother, who is 

here today, was struck by a drug-affected driver. The incident caused the death of Zoe, whose name is given to 

this bill. I have also reviewed material from professional bodies such as women's health groups and I have 

listened to the views of many constituents. As I indicated, I will not be voting to change the existing laws.  

 

Any of us who has confronted the horror and distress of losing an unborn child would want our pain 

and loss to be recognised. Asking for the law to be changed to acknowledge our loss is completely 

understandable. However, it is my view that no law enacted by this or any Parliament could codify and properly 

satisfy parents for the profound loss of their unborn child. Attempting to enact such a law could have an 

unacceptable impact on the reproductive freedoms of women in New South Wales. I think that risk is not 

outweighed by the perceived benefits of this bill. The Chief Executive of Family Planning NSW, Ms Ann 

Brassil, was quoted in the Sun Herald as saying that the "biggest concern" with this bill was "the explicit 

reference in the bill to the foetus being regarded as a living person." Such an approach is contentious because it 

raises the question of competition between the rights of the pregnant woman and those of the unborn child. That 

made me ponder whether it is possible for the law to manage the potential conflicts between two beings living in 

the one body.  

 

The Australian Medical Association's concerns expressed to the Campbell review in 2010 remain. The 

Australian Medical Association believes that any further extension of the legislation to create a charge of 

grievous bodily harm for a child in utero would have unintended consequences and flow-on effects in other 

areas of medicine and the law. The current laws recognise the harm caused to a pregnant woman by the criminal 

actions of another without causing the unintended consequences inherent in this bill before the House. In the 

current provisions there is no concern about the rights of the mother being superseded by the rights of the foetus, 

although there may be concerns about the rights of the foetus not being adequately recognised. In the current 

law there is no need to consider whether the foetus was viable at the time of injury and at what stage in 

pregnancy the loss of the foetus may amount to grievous bodily harm.  

 

In addition to taking public submissions, the Campbell review also considered the Finlay review of 

2003 and previous reviews in Victoria and Queensland. It also looked at the overseas experience, mainly in the 

United States. The Campbell review looked at the adequacy of the current laws, which were introduced in 2005, 

to recognise the death or injury of an unborn child through grievous bodily harm provisions in the Crimes Act. 

The harm is recognised as an injury to the pregnant woman rather than through recognising the unborn child as 

an entity separate to his or her mother. It was noted that the current laws lead to no issues about at what stage an 

unborn baby should be recognised. The member's bill tries to get around this by defining it at 20 weeks 

gestation.  

 

The Campbell report also noted that the Australian Medical Association opposed any legislative 

amendment or creation of a criminal offence that recognises an unborn child as a legal entity independently of 

its mother. It submitted that such recognition would create unnecessary complications across several of its 

members' specialties, including genetics and obstetrics. The Campbell review recommended no change to the 

current situation. It recommended looking at the victims compensation and motor accidents schemes as ways of 

further recognising the loss of an unborn child.  

 

Unlike a number of members in this House, I do not have legal qualifications or training. Members 

have spoken about the bill's potential to create unintended legal consequences. Members on the other side have 

contradicted that argument and said that the will of the Parliament will be clear and unequivocal and that the 

intention of the bill will not be challenged in the courts. The fact that members hold such differing views on 

these critical issues suggests that there is insufficient clarity in the bill. Subsequently, I am concerned that these 

questions will ultimately be determined in another jurisdiction and that the will of this Parliament as expressed 

in the bill will not be paramount. 

 

<7> 

I appreciate the opportunity to make a contribution to debate on this bill by way of a conscience vote. 

I recognise the deeply held views and positions of all members. However, for the two reasons I outlined 

earlier—that I do not believe the benefit of codifying the point at which life begins in a legislative sense 

outweighs the risk to the reproductive freedom of women and that I do not feel that any law we enact in this 
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place can properly or adequately reduce the unmitigated sense of loss a parent would feel in such 

circumstances—I do not support the bill. 

 

Mr ANDREW GEE (Orange) [10.59 a.m.]: My contribution to debate on the Crimes Amendment 

(Zoe's Law) Bill 2013 (No. 2) will be brief. The bill has come to this House out of tragic circumstances 

surrounding a terrible loss to Brodie Donegan and her partner, Nick, of Zoe on Christmas Day 2009. I cannot 

imagine the pain and profound grief that that loss caused them. I have nothing but respect and admiration for the 

way they have advocated for legislative changes in this place. The bill has caused much interest and discussion 

among members of this House and the community at large. The debate and discussion has been carried out in 

the best traditions of our democracy. I commend the member for The Entrance on the manner in which he has 

presented the bill to this House and to his fellow members. I certainly appreciated the comprehensive material 

he made available in support of this legislation. 

 

This bill recognises as a living person the separate existence of the foetus of a pregnant woman that is 

of at least 20 weeks gestation. As we know, the common law recognises that personhood commences at birth. 

I certainly appreciate and understand the intention driving the bill. However, having considered the extensive 

material and arguments both for and against the bill, I have concluded that I am not able to support it. In coming 

to the conclusion, I examined the current legislation. In 2005 this Parliament passed the Crimes Amendment 

(Grievous Bodily Harm) Bill 2005 that added to the definitions in section 4 (1) of the Crimes Act, which now 

provides that offences relating to grievous bodily harm include "the destruction (other than in the course of a 

medical procedure) of the foetus of a pregnant woman, whether or not the woman suffers any other harm".  

 

That important amendment widened the definition of grievous bodily harm for a number of offences 

under the Crimes Act. Those offences are extensive and include wounding or causing grievous bodily harm with 

intent, discharging a firearm with intent to cause grievous bodily harm, dangerous driving or navigation, causing 

a dog to inflict grievous bodily harm, and causing bodily injury by way of gunpowder through an explosion. 

That 2005 amendment had very significant effects on the manner in which offences relating to grievous bodily 

harm were implemented under our criminal justice system. The issue was considered most recently in 2010 by 

the Hon. Michael Campbell in his report, "Review of Laws Surrounding Criminal Incidents Involving the Death 

of an Unborn Child". I read that report thoroughly to inform my own views on this legislation. Mr Campbell 

concluded unequivocally that "the current offences do allow the justice system to respond appropriately". 

 

My concern with this legislation is that, well intentioned though it may be, it creates a legal anomaly 

whose ramifications are not clear. It is certainly clear for the purpose of relevant offences that an unborn child is 

taken to be a living person. As other members who have participated in this debate have said, that is a dramatic 

change. As legislators, I believe we have a duty to make laws that are clear and consistent. The fact that 

amendments have been drafted in an attempt to allay fears with respect to the unintended consequences of this 

legislation highlights to me how potentially piecemeal the law relating to the legal recognition of an unborn 

child would become if this legislation was passed. The law would not be clear and it would not be consistent. 

I am also troubled by the fact that this proposed new approach to the law is not uniform across the Crimes Act. 

Grievous bodily harm is to be the only applicable charge. For example, it is not being introduced for offences 

relating to murder or manslaughter. Quite clearly it creates a legal anomaly that remains unexplained. 

 

Added to that is the fact that the threshold for recognition of a foetus as a living person is 20 weeks 

gestation or a body mass of at least 400 grams. Aside from being the definition used with respect to the Births, 

Deaths and Marriages Act, this threshold seems to be arbitrary and itself has the potential to create angst among 

people who potentially are affected by this law: for example, when a foetus has a body mass of less than 

400 grams. Many organisations, including groups such as the Australian Medical Association, have expressed a 

view on this bill, some for and some against. I thank them for their input, which certainly has been appreciated 

and valued by members. As a member of Parliament I welcome hearing diverse opinions on important 

legislation such as this. It is an important part of the democratic process, and long may it continue. Having 

considered all the various views on this bill, I am not convinced that the legislation adds sufficiently to the 

criminal law in this area to justify such a dramatic and anomalous change. As I have said, I am therefore unable 

to support it. 

 

Mr STUART AYRES (Penrith—Parliamentary Secretary) [11.05 a.m.]: I join my colleagues in debate 

on the Crimes Amendment (Zoe's Law) Bill 2013  (No. 2). Like many of my colleagues, I have listened to the 

long debate that has occurred in relation to this bill. I acknowledge Brodie and Nick and the approach they have 

adopted. It has taken a huge amount of courage for them to traverse such a distance and bring this bill to 

Parliament. They would not have been able to do that without the support of their local member, the member for 
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The Entrance, who has demonstrated his own personal courage in taking on a contentious issue. If it were not 

for the member for The Entrance and others in this place demonstrating that sort of courage we would be unable 

to address issues such as this. I commend the member for The Entrance for his work. 

 

There is no doubt that this has been a difficult bill for many people, including me. My opinion has 

fluctuated as I listened to the debate, but I have been inspired somewhat by the dignified manner in which this 

debate has been conducted. It might well serve as a lesson for all members of this Parliament on how to conduct 

debates in the future. If this style is adopted, we might get through a bit more work and do a few more good 

things, regardless of any differences of opinion. I suspect that is what the public wants us to do on a daily basis. 

When considering my position, I suppose I first went back to what I believe in: my principles, family values, 

how I was raised and my religious beliefs as Catholic, which often guide me—particularly around the value of 

life. Unfortunately, that conflicts with positions of law. Another of the responsibilities people give us as 

members of this place is to create the laws that allow our society and our community to operate. 

 

The basis of this bill is establishing a definition of personhood and that is where my concerns lie. I have 

absolutely no doubt that the member for The Entrance has made every possible attempt to ensure that he 

removes some of the contentious issues from the bill. I think he has done an admirable job. However, regardless 

of his attempts, I think members of this place will be stereotyped in making their decision. This is my third 

conscience vote as a member of this House and I know that for many members of the Government it will be 

their first. On the political spectrum that is often referred to in society as the left side or the right side of the 

ledger, my two conscience votes were split down the middle. I was pro the same-sex adoption debate and when 

we debated the injecting room in Kings Cross, I opposed that bill. A conscience vote gives members an 

opportunity to evaluate issues based on exactly what they see. 

 

With that in mind, the existence of personhood prior to birth raises major concerns for me. We are also 

looking at changing the law and without a shadow of a doubt this change will be interpreted somewhere along 

the line as conferring personhood. I also believe that courts operate on a desire to find consistency within the 

law. I am concerned that if this bill is passed, the introduction of a new definition of personhood would lead to a 

drive for consistency. 

 

<8> 

I believe that is the unintended consequence that people talk about, not so much the implication for reproductive 

rights—although I know many members in this Chamber have concerns about that. My concern is the change in 

how the law will be interpreted.  

 

The bill asks us to recognise an unborn child or foetus as a person for the purpose only of charging 

someone with grievous bodily harm. That probably explains my conflict and why I decided not to support the 

bill. Regardless of the admirable attempts by members to come up with a solution, I believe the solution before 

us is not the right one. If we are focusing on giving an unborn child the same rights in law as a person, surely 

this bill should do that. But it does not. The bill only changes the rights of an unborn child in the context of 

grievous bodily harm. If we were providing consistency of law to people across New South Wales I would argue 

that an unborn child, if considered to be a person, should have the same rights as any other person. In the case of 

Nick and Brodie Donegan, Zoe would have access to the same things. The person who killed Zoe should be able 

to be charged with the same offences that can apply to others—that is, manslaughter or murder. We have 

confined the definition to one particular area, and I do not think this House should do that. 

 

I also have concerns about the arbitrary nature of 20 weeks gestation and 400 grams. We are being 

asked to draw a line in the sand and support a proposition that will be incredibly difficult to apply under other 

circumstances with any consistency. I agree with the member for Mount Druitt that there is clearly a gap in the 

law. That issue was also raised by the member for Wagga Wagga. But I do not agree with the member for 

Mount Druitt that taking a step in this direction will deliver the most appropriate outcome. Clearly there is a gap 

in the law. People such as Nick and Brodie Donegan should receive justice for the action taken against them and 

their family. However, I do not believe this law does that; I think it takes a particular circumstance and tries to 

address it in isolation. 

 

Creating a new definition of "personhood" presents a raft of opportunities to bring other matters before 

the courts. For me, there is a lack of consistency that we cannot support. The bill creates a grey area, which is 

unacceptable over the long term as we drive for consistency before the courts. I believe we lack guidelines 

around sentencing arrangements. We have recognised and acknowledged grievous bodily harm against a foetus. 

Surely we should also ensure that judges have a clear understanding, whether through guideline sentences or a 
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grid-based system for sentencing, that actions impacting on a foetus as well as an individual can be considered 

when handing out appropriate punishment or sentences.  

 

For those reasons, while respecting and acknowledging the courage of those who have brought this bill 

before the House, I am not able to support it. I am not sure where this issue will go from here. The bill may pass, 

or it may not. Wherever the issue goes, there is clearly a grey area or a breakdown in the law that needs to be 

fixed. This is one attempt to do that, and the bill may well be passed by this House. But should it fail we need to 

examine this area and find a way for people like Nick and Brodie to be viewed appropriately through the eyes of 

the law. The arbitrary nature of the concept concerns me: establishing a new definition of "personhood". The 

rights of a foetus in utero and the rights of a person in the eyes of the law are not consistent. This bill does not 

create consistency, and therefore I am unable to support it. 

 

The DEPUTY-SPEAKER (Mr Thomas George): Order! Before I call the member for Hornsby, 

I remind members to switch their mobile phones to silent mode. The proceedings of the House have been 

interrupted too many times this morning by mobile phones and other electronic devices.  

 

Mr MATT KEAN (Hornsby) [11.15 a.m.]: I speak in debate on the Crimes Amendment (Zoe's Law) 

Bill 2013 (No. 2). Like many other members in this place, I have spent a great deal of time reflecting on the 

contents of the bill and the events that led to its introduction. I take this opportunity to acknowledge Brodie 

Donegan and her partner, Nick, for bringing this issue to light. They have been through what no parent should 

ever go through. Their child, Zoe, was taken away from them by a criminal act that deserved the strongest 

possible punishment. I place on the public record my deep sympathies to the Donegan family for their awful 

personal loss and thank them for their ongoing commitment to Zoe and her memory. I also acknowledge the 

steadfast resolve and absolute dedication of the member for The Entrance in fighting for the Donegan family 

and all his constituents. The member for The Entrance has gone to great lengths to stand up for his community, 

and the people of The Entrance should feel privileged to have such a dedicated representative in this place. 

 

As I have mentioned, the traumatic experience of Brodie Donegan is one that no expectant mother 

should have to endure. When 32 weeks pregnant, Brodie was struck by a car whose driver was under the 

influence of drugs. Her daughter was delivered stillborn following an emergency caesarean. Subsequently, the 

driver was charged under section 52A (3) (c) of the Crimes Act for the injuries sustained by Ms Donegan. While 

she wished for separate charges to be laid against the driver for the death of Zoe, as Zoe was still in utero she 

was listed as part of Ms Donegan's injuries. I understand that Ms Donegan has suffered significant grief and 

pain. I am terribly saddened by her story. However, I strongly believe the current law adequately addresses and 

deals with criminal incidents involving the death of an unborn child. 

 

The Crimes Amendment (Zoe's Law) Bill 2013 (No. 2) proposes to define a foetus at 20 weeks, or 

400 grams, as an unborn child taken to be a separate, living person for the purpose of applicable offences. 

Accordingly, separate provisions can be brought for causing grievous bodily harm to an unborn child, including 

cases where the harm results in the destruction of the unborn child. At present, an assault resulting in the 

stillbirth or miscarriage of a foetus has been held to cause the infliction of grievous bodily harm to the pregnant 

woman. In R v King the Supreme Court found that for the purposes of the law of assault, and the element of 

grievous bodily harm, it is appropriate that the close and intimate physical connection between a mother and her 

foetus equates to the recognition of the foetus as part of the mother. This formulation was codified in New South 

Wales and "grievous bodily harm" is defined in the Crimes Act as including the destruction of the foetus of a 

pregnant woman, whether or not the woman suffers any other harm. 

 

This protection of the rights of a foetus under our current legal framework is sufficient. Through the 

definition of grievous bodily harm, an offender is culpable for a range of offences under the Crimes Act, 

including: section 33, intent to cause grievous bodily harm; section 35, recklessly causing grievous bodily harm; 

and section 52A, dangerous driving occasioning bodily harm. These provisions provide a direct path to the 

punishment of an offender whose actions have resulted in the death of a foetus. These are serious crimes, and 

the corresponding penalties appropriately address the gravity of their consequences. Intentionally causing 

grievous bodily harm carries a penalty of up to 25 years imprisonment, and recklessly doing the same carries a 

maximum penalty of 14 years. Further, if the mother of the child is injured and the foetus is destroyed, both 

harms can be taken into consideration as aggravating factors, as outlined in section 21A (g) of the Crimes 

(Sentencing Procedure) Act. 

 

A judge can take into consideration other injuries and the trauma and ramifications of the harm done to 

the woman when determining the sentence. The loss of a foetus is not left unpunished. Under the current legal 
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arrangements, it cannot be said that any offenders are escaping appropriate punishment. The definition to 

distinguish between a foetus that is treated as being part of a woman and an unborn child being treated as a 

distinct, living person is arbitrary. 

 

<9> 

No medical principle is applied to the definition. Why should a foetus of 19 weeks and six days be treated any 

differently from one that is 20 weeks? Why should a foetus weighing 399 grams be treated any differently from 

one weighing 400 grams? Each foetus in utero develops at a different rate; it is unjust and contrary to the rule of 

law to assign different levels of culpability in each circumstance. As a catholic I believe life starts at conception. 

So this arbitrary definition of 20 weeks is completely out of step with my personal view and definition of when 

life begins. Further, as identified in the 2010 Campbell review, acknowledgement of the destruction of a foetus 

in this way could downgrade other harms—for example, the loss of reproductive capacity, which some may 

regard as equally traumatic. This example can be replicated across a number of different issues, adding further 

unnecessary uncertainty and ambiguity to an already complex area of law. 

 

The proposed provisions are completely unnecessary in order to address this issue. Our current legal 

frameworks are sufficient. The New South Wales Bar Association, Campbell review, Community Legal Centres 

NSW, the Australian Medical Association and a host of other organisations recognise the adequacy of current 

laws and believe reforms are not needed. A number of unintended consequences and flow-on effects will affect 

other areas of the law—for example, it is important to note that malice is not required to prove manslaughter: 

I refer to the decision in Queen v Lavender (2005) 222 CLR 67. All that the amendment requires is either an 

unlawful and dangerous act carrying with it an appreciable risk of serious injury or criminal negligence with a 

high risk that death or grievous bodily harm will follow. Despite the efforts of the member for the Entrance, who 

introduced the bill, and the member for Cronulla, who has drafted a proposed amendment, unintended 

consequences are not confined just to abortions and medical procedures. 

 

I ask the House to consider the following two examples. A loving husband is driving his pregnant wife 

to see her parents. He makes a mistake, but it is a negligent one—or he drinks just one standard drink too 

many—and crashes the car. His wife is fine but the foetus miscarries. The husband is then charged with 

manslaughter and goes to jail. Given the current drafting of the amendment, the woman might not go to jail if 

she were driving under the same circumstances. Another example is of a woman on holiday who decides to go 

ride on a dune buggy, take a roller-coaster ride or do some whitewater rafting and is not told of the possible 

risks to her foetus—they are appreciable risks but not understood by the tour guide or operator. The person 

responsible may go to jail for manslaughter. I believe the proposal opens the door to a range of unintended 

consequences that the amendment does not address adequately. In my view, Zoe's law does not add anything to 

the current law dealing with the death of a foetus in utero. There is no requirement to ensure that those culpable 

for such harm face prosecution and punishment. As such, I cannot support it. 

 

Ms ANNA WATSON (Shellharbour) [11.22 a.m.]: I will vote to oppose the Crimes Amendment 

(Zoe's Law) Bill 2013 (No. 2). I do so as matter of conscience, and I shall provide a brief explanation of my 

thinking on the bill. This bill seeks to provide a remedy in circumstances when an unborn child is killed in the 

commission of a criminal act. This bill raises complex issues, including the legal concept of a person. The bill 

was introduced following the most tragic of circumstances and is named after the stillborn child of Ms Brodie 

Donegan, who was the victim of a motor vehicle hitting her while she was involved in the most innocent of 

activities—walking. Like so many Australians, I can feel only enormous sympathy for the plight of the Donegan 

family. I also do not doubt the sincerity of the member for The Entrance in drafting the bill but, in my opinion, 

the bill proposes a substantial conceptual change to existing law in New South Wales. 

 

In 2010 an extensive review of this area of law was undertaken by the Hon. Michael Campbell, QC, 

from which he recommended not altering the current law. I share the two primary concerns of the New South 

Wales Bar Association about the bill. The definition of "unborn child" is arbitrary. The bill treats the foetus 

differently depending on its length and weight in gestation. As a woman, I also worry about the broader 

implications and unintended consequences that may arise if the bill receives assent. In my opinion, the bill 

creates competition between the rights of a pregnant woman and those of the unborn child, as well as the 

implications of existing laws regarding a woman's right to choose. I note that the member for The Entrance 

specifically made clear in his speech that Brodie Donegan is pro choice and that "this bill should not encroach 

upon a woman's right to choose." 

 

The significant extent of the bill's conceptual change to current law means that others may adopt this 

new definition in respect of other criminal law in New South Wales, regardless of those legitimate points. As far 
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as I am concerned, the current laws, which were reviewed recently, provide adequate protection for the foetus, 

irrespective of its length or size, and the mother. I certainly respect the views of conscience, which are a mark of 

this debate, and I am very sorry for the trauma faced by the Donegan family. On balance, having considered 

many submissions and discussions with people about this bill, as a matter of conscience I must oppose it, 

primarily because of the conceptual change it advances and the unintended consequences it cannot address. 

 

Mr BARRY O'FARRELL (Ku-ring-gai—Premier, and Minister for Western Sydney) [11.25 a.m.]: 

I make a contribution to debate on the Crimes Amendment (Zoe's Law) Bill 2013 (No. 2). I do so reflecting on 

the comments of the member for Heffron, who said this legislation covers a circumstance that no member of this 

House wants to befall anybody. Judging from the considered contributions to this debate, a conscience vote is 

clearly appropriate on this sensitive issue. I do not intend to detain the House long. I intend to vote for the 

second reading of the Crimes Amendment (Zoe's Law) Bill 2013 (No. 2) and, if the amendment moved by the 

member for Cronulla is successful, I will then vote for the bill's passage through this House. If the amendment is 

negatived, I will oppose the passage of the bill. Those members, including the member for Shellharbour, who 

said that in some way this bill will affect the State's abortion laws—laws that I wholeheartedly support and have 

no intention of ever supporting changing—should be satisfied not simply by the statement of the member for 

The Entrance, who introduced bill, but, importantly, also by the amendment foreshadowed by the member for 

Cronulla. 

 

The amendment makes clear that nothing in this legislation will impact upon those matters. For me the 

question is simple: If a pregnant woman is injured in some way, the law ought to recognise that fact. This 

legislation seeks to uphold that simple principle enunciated clearly by the member for Cronulla—more 

importantly, given recent events across this State. Law is not always about deterrence and punishment; it is also 

about the rights of victims. Anybody who has met Brodie Donegan or heard her story could not help but be 

moved. Clearly, if this legislation is passed with the amendment I support, the healing process of those in Brodie 

Donegan's position can be assisted because of the recognition of potential injury or death to the foetus in utero. 

For those reasons I indicate that I will support the second reading of the bill to enable its consideration in detail, 

and I will support the amendment to be moved by the member for Cronulla. However, if the amendment fails, 

I will oppose the bill. 

 

Mr MICHAEL DALEY (Maroubra) [11.28 a.m.]: I too make a brief contribution to debate on the 

Crimes Amendment (Zoe's Law) Bill 2013 (No. 2). Like many speakers before me, I have wrestled with this 

issue intensely. Conscience votes always test us—that is their nature and should remain so always. On these 

occasions each of us, free from the bonds of party political considerations, stands armed simply with personal 

experience, knowledge and conscience. 

 

<10> 

I was present for a couple of other conscience votes on the bill relating to stem cell research of embryos 

and on the bill relating to adoption by same-sex couples. I wrestled with them as much as I have wrestled with 

this matter but, ultimately, I am pleased with where I landed on those issues. Similarly, I will be pleased with 

where I land in relation to this bill. When I was the Minister for Police, Brodie Donegan came to see me. No 

person who hears her story and who meets her could remain unmoved. That being the case, my vote in this place 

today is not because of that meeting but because of my views in respect of the principles that are at play with 

respect to this bill. I too will support the bill if the Speakman amendment is passed as the safeguards that are 

inherent in the bill and in the Speakman amendment are legitimate concerns. We are right to insist on stringent 

safeguards. As with most of the members who spoke in debate on this bill I am also pro-choice. 

 

If I thought this bill pitted the rights of an unborn child against the rights of the mother, I would not 

support it. I would never support such a proposed law. Rather, this bill pits the rights of an unborn child against 

the actions of an alleged or potential wrong-doer. The consideration of proposed laws by us, as legislators, is not 

simply to examine whether the current law has an inadequacy in its exercise. It is not to consider whether there 

is simply some deficiency or perversity or mischief to be cured in the current law. We have a right, as the people 

who are gifted with the privilege of passing laws on behalf of the people we represent, to bring bills into this 

Chamber and to see them enacted. The principle inherent in this bill is whether a child, at 20 weeks old, 

deserves to have a particular status conferred upon it. For certain purposes that are expressed in this bill, I 

believe that if a child at 20 weeks gestation suffers grievous bodily harm as a result of dangerous driving, it 

deserves to have a special status accorded to it. 

 

I reject entirely the incremental principle of the thin edge of the wedge. We should be intelligent 

enough, discerning enough and conscientious enough to deal with each bill and each issue on its merits, whether 
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it is in this place or whether it is represented in social discussions. I do not agree that just because something 

happens here today it is inevitable that something else will happen as a consequence tomorrow. I reject that in 

respect of all legislation. The criminal laws are not just about the adequacy of the present law; they are also 

about principles such as punishment and deterrence. This law makes a simple statement: If someone is reckless, 

disrespectful or violent enough to harm a baby at 20 weeks in its mother's womb—that would otherwise be born 

into this world, all things being equal and no intervening act occurring—that person should be put on notice that 

he or she is breaking the law, not merely with respect to the baby being a part of the mother, but as some entity 

that deserves a special status unto itself.  

 

That is the principle that I brought into this place when the stem cell research bill was introduced. It is 

consistent with how I will vote today. People will commentate on the contributions to debate on this bill by 

members in this place and in the other place—if it gets there. I remember my vote on the stem cell research 

bill—the reasons for which I have given an insight to the House—was not about my Catholic religion. I do not 

walk into this place and foist my religion on anybody, because it is private, but a commentator in a newspaper 

referred to me as having voted against that bill, which ultimately passed, as a bog-trotting backwards man who, 

because of my religious beliefs, wanted to consign people with diabetes and other illnesses to a lifetime of 

misery. I found the speech by the member for Auburn to be the most elucidating, informative and helpful. She 

approached this issue with the compassion and thoughtfulness that she approaches all issues in this place. The 

member for Auburn stated: 

 
This debate should not be reduced to either slogans or put-downs. It is too important for that. I will be quite honest about this. As 
I listened to the views of many people about this bill and as I moved all over the place I lost a lot of sleep over it. Sadly, I realise 

that whichever way I vote I risk being stereotyped into two polar positions. Bills like this can quickly divide people and close 
their hearts to each other. So no matter on which side I sit, I will be with a stereotype with whom I may not even agree. I am very 

uncomfortable about that.  

 

I am also very uncomfortable about that. The Hon. Luke Foley is suffering from exercising a conscience vote in 

the other place. He should not be suffering, nor should any person in this place be stereotyped or suffer from 

illogical and unreasonable arguments, no matter how they vote on this bill today. I will continue to have the 

utmost respect for every person in this House, regardless of how they vote today. These are difficult issues but 

they are exciting times because today we will exercise a rare privilege. I thank the member for The Entrance and 

the Donegans for bringing these considerations into this place.  

 

Mr BRAD HAZZARD (Wakehurst—Minister for Planning and Infrastructure, and Minister Assisting 

the Premier on Infrastructure NSW) [11.37 a.m.]: I join other members in speaking briefly in debate on the 

Crimes Amendment (Zoe's Law) Bill (No. 2) 2013. I express my deepest sympathy to Brodie Donegan and her 

family. She has been through a horrific experience. The question is complex and I join with the member for 

Maroubra in recognising that, for a variety of reasons, members in this place find this legislation difficult. I will 

not take up a lot of the time of the House as most of the arguments already have been well put. However, I have 

some serious concerns about the bill. First, the bill seeks to infer personhood on a foetus at a particular stage of 

development. The legal concept of defining a living person is obviously extremely complex. Current laws do not 

recognise an unborn child as a person and, hence, the terrible circumstances that happened to Brodie occurred.  

 

<11> 

I thank the member for The Entrance for introducing this bill. The member is trying to deal with a 

complex issue whilst representing the concerns and personal anguish of his constituent Brodie Donegan. 

However, the bill takes a different approach to that of the 2003 Finlay review and could lead us to a very 

problematic area. Both the New South Wales Bar Association and the Australian Medical Association have 

carefully considered the issue of why 20-weeks gestation was chosen as the defining point in this bill. That 

marker is difficult to determine and has obvious biological challenges in being that definitive. But the broader 

question is: Why 20 weeks? I acknowledge that that was the marker picked by Births, Deaths and Marriages. 

Why did that government agency do that? I cannot see any logic to it except that it suited issues where it is 

necessary, appropriate and proper to have certain things happen with regard to a foetus that does not make it to 

full term. 

 

The 20 week gestation and the foetus weighing 14 grams issue is an arbitrary issue. Why does the bill 

seek to bring that marker into another area of the law? I will be voting against the bill but I reserve my position 

as to any amendments that may be moved during debate. I again express my condolences to Brodie and her 

family. I thank all members who have contributed to this debate with a great degree of seriousness. I again thank 

the member for The Entrance for introducing this bill, which has caused the House to reflect so deeply. 
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Mr CHRIS SPENCE (The Entrance) [11.43 p.m.], in reply: The Crimes Amendment (Zoe's Law) Bill 

2013 (No 2) has presented challenges, as I understood it would. At the outset I acknowledge the contributions to 

debate of the members representing the electorates of Liverpool, Dubbo, Blacktown, Mulgoa, Maitland, 

Monaro, Marrickville, Hawkesbury, Sydney, Northern Tablelands, Fairfield, Campbelltown, Lake Macquarie, 

Auburn, Gosford, Burrinjuck, Goulburn, Wallsend, Terrigal, Coogee, Mount Druitt, Coffs Harbour, Cronulla, 

Macquarie Fields, Port Macquarie, Davidson, Balmain, Murray-Darling, Strathfield, Toongabbie, Manly, Keira, 

Pittwater, Canterbury, Vaucluse, Cessnock, Wollondilly, Wakehurst, Bathurst, Lakemba, Heffron, Wagga 

Wagga, Orange, Penrith, Hornsby, Shellharbour and Maroubra, and the Premier.  

 

The bill has resulted in rambunctious debate in this Parliament, among a range of women's lobby 

groups, associations, professional organisations, the media and even individuals who share their own personal 

views. Since introducing the bill to this House, I have heard it referred to as "a fresh attack on women's rights", 

a "clear agenda", the "thin edge of the wedge", and a "threat to women's reproductive freedom". In the extreme, 

the bill has been labelled as "misogyny" and has been touted to "wind back women's control over their bodies 

[that] will be determined by men". I am open to robust debate but when the debate resorts to sensationalist 

statements and scaremongering, I find it frustrating and disappointing. 

 

I stated clearly in my second reading speech and many times since the bill was introduced, and I will 

say it again now, that this bill is not about abortion. It is not about a woman's right to choose. It is not the "thin 

edge of the wedge". It is not about the health professionals who provide medical services every day to women 

who find themselves in difficult circumstances and need, indeed who rely on, assistance and support. It is not 

about impinging on a woman's sovereignty over her own body and it is certainly not any attempt to legislate to 

control a woman's own actions and choices. This bill is about protecting a woman's right to choose to carry her 

pregnancy to full term. This is about acknowledging that right being taken away through the serious criminal 

actions of another.  

 

This bill has been brought to this House through the dedication and commitment of Brodie Donegan, 

who experienced the tragedy of her unborn daughter Zoe's chance to survive being taken away by a criminal act. 

Brodie Donegan's right to carry her child to full term was taken away in horrific criminal circumstances. She 

was denied her right to choose to go full term in her pregnancy. There was no closure for her and no sense of 

end to her grieving through the required Births, Deaths and Marriages process. Her grief was inextricably linked 

to the criminal act that caused the death of baby Zoe, and despite a burning desire to have Zoe's life 

recompensed when she faced the offender some 15 months after the accident there was none.  

 

I have heard many sympathies for her story; for the tragic moment that changed her life and that of her 

partner, Nick, and daughter, Ashlee, forever. Can it be believed, as many have argued, that the Births, Deaths 

and Marriage process should have been enough for her to come to terms with what happened to her on 

Christmas Day in 2009? Can it be believed, as many have argued, that the current law was enough for her to 

receive justice for the daughter they would never see grow up as a part of their family that they so desperately 

wanted? One can argue about tragic circumstances surrounding a woman who, for her own health and fragility 

of situation, seeks a legal abortion, but in doing so is it right to ignore the tragic circumstances of individuals 

like Brodie Donegan who deserve to have their loss recognised and acknowledged in the eyes of the law?  

 

As I have said, I have heard many sympathetic voices and members in this place have been respectful 

of Brodie Donegan's loss. The women's lobby group was sympathetic but it was disheartening that despite 

displaying sympathy to the intention of the bill, and despite a plea to hold the debate off for two weeks to allow 

time for alternatives to be found, I have not considered their efforts to be anything but rallying for its emphatic 

defeat. Some have said that this bill is being rushed through without consultation. I stated at the outset that I was 

happy to look at any amendments to this bill, which would ensure that interested parties were comfortable with 

it, while still retaining the integrity of its intention. Brodie Donegan also made herself available to talk to 

members. There has been ample time since this bill was introduced for consultation but just about every 

organisation that wrote to me did not bother with consultation. Aside from individual members in this place and 

the initial meeting with the women's lobby group, no other organisation actually contacted me to consult.  

 

To say that there has been no time for consultation is senseless. Within 48 hours of the introduction of 

the bill, the Bar Association wrote a letter expressing its opposition. Audi alteram partem is a Latin phrase that 

literally means to hear the other side. The legal fraternity well knows that phrase; it is a fundamental precept of 

law. Yet the Bar Association ignored this precept. Without contacting me or Brodie Donegan, without any 

request for a meeting or discussion, the Bar Association unequivocally disapproved of and opposed the bill. I do 

not consider this to be "hearing the other side". B. T. Sully, QC, T. K. Tobin, QC, W. Dawe, QC, and R. M. 
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Smith, SC, as cosignatories, expressed similar sentiment, noting the Bar Association's letter "is in many ways 

one-sided. It fails to listen to and give voice to the interests of victims of crimes which involve the loss of an 

unborn child" and "it fails to do justice to the important issues raised by the legislation and the powerful plea 

made by the mother, Brodie Donegan, in support of it". 

 

The Bar Association made further comments about the arbitrary nature of the 20-week gestation at 

which time the proposed legislation would have effect. 

 

<12> 

Governments frequently pass laws, and citizens adhere to those laws. That could also be considered arbitrary. 

Why is a school speed zone 40-kilometres an hour and not 39-kilometres an hour or 41-kilometres an hour? 

Why is the blood alcohol limit for driving a vehicle 0.05 and not 0.04, 0.051 or 0.06? We have to draw a line 

somewhere. In order to create consistency this bill was married up with the provisions of the Births, Deaths and 

Marriages Act. I do not consider the defined 20-week gestation as being arbitrary. It should be noted that this 

period, upon commencement of the legal provision enacted by the Births, Deaths and Marriages Act, was not set 

by me; it was set by others to assist in the grieving process. Tobin et al noted in their letter that the "Background 

to the present bill supports the need for legislative change. In a sense it is unfinished business, namely the earlier 

undertakings to give priority to the interests of the victims of crime in cases such as these." 

 

It has been suggested by some members that they would find it difficult if a constituent came to them, 

having experienced the loss of an unborn child in criminal circumstances at 19 weeks and six days gestation, to 

explain why the offender could not be charged under the Crimes Amendment (Zoe's Law) Bill (No. 2) 2013. 

This is the essence of the arbitrary argument that is being perpetuated. It would not be a case of, "Sorry, I am 

unable to assist you" as has been suggested. The Crimes Amendment (Zoe's Law) Bill (No. 2) 2013 works hand 

in glove with the existing legislation. In this hypothetical situation, any action taken would be no different to 

what already exists—and the existing law is heavily defended. At 19 weeks six days gestation, the charge of 

grievous bodily harm to the mother would still apply under the existing law. That will not change, and neither 

will the current provisions under the Births, Deaths and Marriages Act. Those would also have no effect in this 

hypothetical situation as the 20-week or 400-gram qualification already exists. 

 

In the correspondence I have received and the conversations I have had, arguably the predominant 

concern raised has been the "unintended consequences". I have found that term in itself murky and vague, as the 

articulation of exactly what those unintended consequences are has not been clear. Much of it seems to stem 

from concerns that the ability of women in New South Wales to access abortion will be compromised and 

threatened. A number of statements have been made in this regard. Family Planning NSW, writing to all 

members of Parliament, said it was concerned about unintended consequences and suggested that pregnant 

woman may be criminally charged for their actions. The New South Wales Bar Association said, "There is 

legitimate concern about the broader implications of the bill." Australian Medical Association President, 

Associate Professor Brian Owler, said: 

 
We don't really know what the consequences are going to be, only that there would be some significant consequences … 

 

What exactly are "some significant" consequences? During his address to this House, the member for Liverpool 

said:  

 
Put simply, the claimed exclusionary intent and effect of new section 8A (4) is not good enough.  

 

I draw the attention of members to the current law that exists. It is, without a doubt, widely supported by those 

opposing this bill, who argue that the current law is sufficient. However, I find this argument to be somewhat 

contradictory in light of the statements made about the restrictions in proposed section 8A (4). The current law, 

also known as Byron's Law, lists in the definition of "grievous bodily harm", "The destruction, other than in the 

course of a medical procedure, of the foetus of a pregnant woman, whether or not the woman suffers any other 

harm." Throughout the debate on Byron's Law, to which there was no opposition, members speaking in debate 

on the bill made extensive comments on the medical procedure exemption, its intention and the issue of its 

effect on abortion. A significant point was made, and repeated: The intention was that neither abortion nor 

medical treatments be affected. Members expressed great confidence that the exemption was in "abundant 

caution" to ensure the medical fraternity was not affected. Bob Debus, the Attorney General at the time, said: 

 
It has never been and is not now the Government's intention that this amendment should affect the present law with respect to the 
lawful termination of pregnancy … 
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Nor is it the Government's intention that doctors or nurses, or indeed any medical personnel performing a medical procedure that 

involves or results in foetal death … should find themselves open to a criminal charge. For abundant caution, we have therefore 
exempted medical procedures from the amendment. 

 

The member for Liverpool also spoke in support of Byron's Law and reiterated the comments of Mr Debus in 

relation to the medical procedures exemption, as did the then Minister for Justice, John Hatzistergos. The 

question must be asked: Why is it that the current law's exemption, which extends only to medical procedures, 

has not caused any hardships or charges, neither for the medical fraternity nor for pregnant women who procure 

abortions, and is considered sufficient and fine at law? 

 

Why then in this bill, which exempts not only medical procedures but also the mother absolutely, is 

there suddenly seen to be not enough protection of women's rights? This bill goes much further in tightening its 

application than the current law, and yet it is considered not good enough. The speakers in debate on Byron's 

Law in 2005 had no hesitation in guaranteeing to their satisfaction that the singular exclusion was enough to 

wipe out any concern that it would affect abortion in New South Wales. Yet if we apply the rationale of this 

debate to the existing law, why are medical practitioners and mothers not being charged with committing 

grievous bodily harm to the pregnant woman under existing law? 

 

If the exclusions are not enough—if they are not sufficient, if they are inadequate and if they are not 

tight enough to ensure that women's rights are protected—why does the current law continue to be defended? 

Why are there no objections to the current law, given that it is far weaker in its protection? I cannot agree with 

the argument that if this bill is enacted a woman's legal right to access abortion will be threatened. The Greens 

member of the Legislative Council, Mehreen Faruqi, has been vehemently campaigning against the bill on this 

very assumption, saying: 

 
However, the exceptions do not meaningfully buffer against the overarching conceptual change represented by the bill.  

 
Moreover, it is outrageous that a woman's legal right to terminate her pregnancy could be threatened by the law telling her that 

she is at risk of criminal liability until she can prove that she falls into a narrow exception. 

 

There is only a medical procedure exemption in the existing law. This bill proposes greater protections for a 

woman in exempting her completely—if she is exempt then she is exempt; it is as simple as that. Where exactly 

in this bill does it say that if a woman seeks a lawful termination she must "prove that she falls into a narrow 

exception"? The mother is exempt, including anything done by her or with her consent. A medical procedure is 

exempt. Medical treatments under a further amendment will be exempt. This bill is clear, and its intention is 

clear: It is not about abortion. It is disappointing, however, that Dr Faruqi would seek to discredit my ability and 

position to represent and act on behalf of my constituent simply because of my gender. She says: 

 
The unfortunate truth is that this is just the latest in a sustained attack on women's rights. Women occupy only a fifth of Lower 

House seats and comprise less than a third of the Upper House. Until we all demand that women's bodies and women's rights are 

not political bargaining chips on the floor of Parliament, we will be playing defence yet again before long.  

 

Kristy Needham, writing for the Sun-Herald, echoed Dr Faruqi's gender division in the New South Wales 

Parliament. She referred to this bill when she said, "A bill critics say opens the door to winding back women's 

control over their bodies will be determined by men." The member for Sydney also said in his address: 

 
It concerns me that while women make up more than 50 per cent of the population, this bill will be voted on by members of this 

House of which fewer than a quarter are women. 

 

I can speak for myself, and I am sure that other members in this place would agree that it is offensive to think I 

am incapable of making a moral, just and responsible decision on this matter by virtue of my gender. I do not 

consider women's bodies and women's rights to be "political bargaining chips" and nor do I consider myself 

unworthy of representing not only Brodie Donegan but also every other female constituent in my electorate in 

matters that affect them. 

 

We, as members of Parliament, are elected by our constituency to represent them. And I would 

consider it impertinent to suggest that this Parliament could not represent women, and their interests and 

concerns, simply because women do not hold a majority in this place. It is according to our own conscience that 

we in this place make the best decision we can on behalf of all constituents of our electorates. In my second 

reading speech I said that we as legislators have a responsibility to introduce legislation and enact laws for the 

people we represent, and that from time to time laws would be introduced that not everybody agrees with. 

 



20 Thursday 21 November 2013 Legislative Assembly  

 

Uncorrected Hansard Proof: Available to Authorised Persons Only. 

The heartbreaking death of Zoe has left an indelible mark on Brodie Donegan and Nick Ball, and their 

story has touched many of us. Brodie in particular has been able and willing to tell her story, to answer 

questions and to assist the media in reporting her personal story along with the debate on this issue as it has 

taken place. It should not be forgotten, however, that it was not solely Brodie who experienced grief and tragedy 

at the loss of baby Zoe; as Zoe's father, Nick also went through tremendous grief and mourned as he sought to 

deal with the shocking injuries sustained by his partner and the stillbirth of Zoe. I would like to put on the record 

some words from Nick. In his own words, Nick says: 

 
In a few weeks Zoe would have been four years old, if Brodie had not met with a driver that should never have been behind the 
wheel of a vehicle, high on a cocktail of drugs. 

 

I cannot hold my daughter or see her grow up with her sister Ashlee and her little brother Lachlan. Lachlan will never have the 
opportunity to know her. One day, when he is older, I will have to explain to him what happened to his big sister, just as I had to 

do with Brodie and Ashlee, and our family and friends on Christmas day. 

 

<13> 
I was the first to hold Zoe after she had been delivered stillborn. I held her for several hours, she was perfect in every way and I 

did not want to let her go. Her death was made far more poignant by the fact that only 24 hours earlier, we had been watching her 

on an ultrasound and she was given a clean bill of health. Zoe was my second daughter and always will be, despite her not being 
recognised in criminal law.  

 

When I started approaching Members of Parliament and the media about Byron's Law, and the possibility of changing the current 
laws, I quickly realised I had a battle ahead of me. My story was met with a short sympathy and good luck. Media attention 

focused on Brodie, and even to this day I am saddened by a sense of invisibility when it comes to Zoe's life. As her father, I felt 
voiceless in the loss of Zoe's life and when Brodie was recovered enough she continued her own efforts, where I had failed.  

 

We are thankful for the support of Members of Parliament, particularly those from the Central Coast, who represent our 
collective community and without whom our efforts would never have got so far.  

 

Although this debate centres on the mother and the loss of an unborn child, Nick's words reflect the grief a 

father feels for a stillborn child, particularly when it occurs as a result of a criminal act. Nick and Brodie have 

been resolutely courageous in seeking justice and true recognition for baby Zoe and I have been honoured to 

work with them and represent them in this place. We have the opportunity to rectify an anomaly in the law and 

provide an avenue for parents who lose an unborn child through a serious criminal act to receive an appropriate 

recognition and acknowledgement of their terrible loss. 

 

This bill will ensure that the law recognises and acknowledges in rare cases where the death of an 

unborn child comes about by the criminal actions of another that merely following the administrative process as 

set out in the Births, Deaths and Marriages Registration Act is simply not sufficient closure. That process is not 

adequate to allow parents to truly come to terms with the loss of an unborn child who was so dearly wanted. 

Members are aware that I will be moving a further amendment to the bill to include medical treatments in 

addition to the already stated medical procedures. The inclusion of the amendment at line 27 in proposed section 

8A (4) will instil greater surety that this bill will not involve prosecutions in relation to lawful abortion 

procedures and treatments. 

 

I understand that many members in this place have grappled with making their decision about whether 

they will support this bill. I commend those who have truly sought to weigh up all sides of the debate and have 

come to their own decision. I acknowledge that it is difficult for members to make a conscience vote that they 

consider to be right, weighing up the campaign opposing the bill against the heartfelt intention of and necessity 

for the proposed changes. Members are aware that the member for Cronulla also will be moving an amendment 

to the proposed legislation. I thank him for his contribution. He expressed to me the concerns that have been 

reflected in this debate and in media commentary but also expressed a desire to support the intention of the bill.  

 

Rather than simply making a decision not to support the bill, the member for Cronulla has worked 

through his own thoughts and formulated an amendment that he believes will remove any doubts in relation to 

unintended consequences. In his speech to the second reading debate the member for Cronulla explained his 

amendment in detail, and I will not repeat his words; however, I am happy to place on record my support for his 

amendment. Through Brodie Donegan and Nick Ball, this bill has started a dialogue in this place that has in 

many ways divided members, yet it has encouraged each of us to carefully consider not only our own views but 

those of the wider community and the people we represent. 

 

Ultimately, whether or not the Crimes Amendment (Zoe's Law) Bill 2013 (No. 2) is enacted, a 

conversation has taken place publicly and audibly and it is a conversation we should not be afraid to have. There 

will always be the vulnerable and needy in our society, there will always be victims, and there will always be a 
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largely unaffected majority who nonetheless care a great deal about the plight of others less fortunate than 

themselves. This debate has brought to the surface a conversation about who counts in the eyes of the law and 

who should count. We have had to consider the question of to what degree and length we should go to recognise 

the loss of an unborn child in tragic criminal circumstances. 

 

Brodie Donegan and Nick Ball believe "any baby lost in any horrific and violent way due to someone 

committing a criminal act should count, should be included, and should be recognised." Not a single member 

has failed to recognise the tragic act that destroyed baby Zoe's chance of survival. This bill presents an 

opportunity for us to fill the gap inflicted on Brodie Donegan and Nick Ball when they faced the offender who 

was directly responsible for the loss of Zoe and yet Zoe did not count in the eyes of the law. We can make Zoe 

count. We can make it right so that no parent will have to experience the grief that Brodie Donegan and Nick 

Ball experienced when Zoe was only equal to a broken bone or a torn muscle.  

 

Brodie's injuries have healed; Zoe, however, has not. It is absurd to consider the loss of Zoe, or any 

similar future loss, as merely an injury. Nothing will bring Zoe back, but it is without doubt that in future other 

unborn babies will be destroyed through a criminal act such as domestic violence, dangerous driving or an 

intentional criminal act. How sad and difficult it will be if this bill is defeated to have to explain why we did not 

enable a woman to have the loss of her unborn child recognised in the eyes of the law when we had the 

opportunity. How difficult it will be to say we did not because we were too afraid, we did not want to rock the 

boat or we were fearful of unintended consequences. 

 

How difficult it will be to say we did not because we were loath to change, because we were the wrong 

gender, because the voices in opposition said we should not or because we did not want to be pigeonholed. In 

the first conscience vote in the Legislative Assembly in the fifty-fifth Parliament we must all weigh up the 

decision we feel is the right one and cast our vote accordingly. I thank Brodie Donegan and Nick Ball for their 

enduring commitment to this difficult but wholly worthwhile task in light of the awareness they have raised. I 

commend the bill to the House.  

 

<14> 

Question—That this bill be now read a second time—put. 

 

The House divided. 
 

Ayes, 57 
 

Mr Amery 

Mr Anderson 

Mr Aplin 

Mr Baird 

Mr Barilaro 

Mr Bassett 

Mr Bromhead 

Mr Brookes 

Ms Burton 

Mr Casuscelli 

Mr Conolly 

Mr Constance 

Mr Cornwell 

Mr Coure 

Mr Daley 

Mrs Davies 

Mr Doyle 

Mr Edwards 

Mr Elliott 

Mr Flowers 

Mr Fraser 

Mr Furolo 

Mr George 

Ms Gibbons 

Mr Grant 

Mr Gulaptis 

Mr Hartcher 

Ms Hodgkinson 

Mr Holstein 

Mr Humphries 

Mr Issa 

Mr Lalich 

Dr Lee 

Ms Mihailuk 

Mr O'Dea 

Mr O'Farrell 

Mr Patterson 

Mr Perrottet 

Mrs Perry 

Mr Piccoli 

Mr Provest 

Mr Roberts 

Mr Rohan 

Mrs Sage 

Mr Sidoti 

Mr Smith 

Mr Souris 

Mr Speakman 

Mr Spence 

Mr Stokes 

Mr Stoner 

Mr Toole 

Mr Webber 

Mr R. C. Williams 

Mr Zangari 

 

 

Tellers, 

Mr Maguire 

Mr Rowell 

 

Noes, 31 
 

Mr Barr 

Ms Berejiklian 

Ms Hornery 

Mr Kean 

Mr Robertson 

Mrs Skinner 
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Ms Burney 

Mr Collier 

Mr Dominello 

Mr Evans 

Mr Furolo 

Mr Gee 

Mr Greenwich 

Mr Hazzard 

Mr Hoenig 

Mr Lynch 

Mr Marshall 

Dr McDonald 

Mr Notley-Smith 

Mr Page 

Mr Park 

Mr Parker 

Ms Parker 

Mr Piper 

Ms Tebbutt 

Ms Upton 

Mr Ward 

Ms Watson 

Mrs Williams 

 

Tellers, 

Mr Ayres 

Mr J. D. Williams 

 

Question resolved in the affirmative. 
 

Motion agreed to. 

 

Bill read a second time. 

 

Consideration in detail requested by Mr Chris Spence. 

 

Consideration in Detail 

 

The SPEAKER: Order! By leave, I propose to deal with the bill in groups of clauses and schedules.  

 

Clauses 1 and 2 agreed to. 

 

Mr CHRIS SPENCE (The Entrance) [12.15 p.m.]: I move amendment No. 1 on sheet C2013-126: 

 
No. 1 Page 3, schedule 1 [2], proposed section 8A (4), line 27. Insert "or medical treatment" after "procedure". 

 

I do not intend to speak at length on the amendment. I refer members to my second reading speech and my 

speech in reply. 

 

Mr PAUL LYNCH (Liverpool) [12.16 p.m.]: I do not oppose the amendment. I do not think it has the 

merits claimed by the mover, but I do not see that it does any particular harm. I do not think it does a lot of 

good, but I do not think it does any harm. 

 

Mr ALEX GREENWICH (Sydney) [12.16 p.m.]: The amendment moved by the member for The 

Entrance introduces an additional exclusion from the application of the bill for anything done for the purpose of 

medical treatment. The bill already excludes medical procedures from its application. Adding "medical 

treatment" does not allay the concerns of the community or of legal and medical practitioners. As I stated 

previously, abortion in New South Wales is not, as a given, a medical procedure. Similarly, it is not, as a given, 

medical treatment. Women are not automatically entitled to an abortion in New South Wales at their request, 

regardless of whether they believe it is in their best interests. 

 

The Crimes Act 1900 makes it a punishable offence with up to 10 years in prison to procure an 

abortion. It is lawful only if the woman's doctor believes that it is necessary to avoid serious danger to her life or 

to her physical or mental health, taking into account medical, economic and social factors. The bill adds a new 

layer of criminality to this already grey area of the law. By giving a foetus personhood—an unborn child with its 

own rights—it becomes a person that should be protected from harm. The amendment does not change this. The 

amendment is futile in addressing the serious risk to women's reproductive rights. 

 

If the bill did not in any way pose a potential risk to safe and legal abortions, it would not be the subject 

of a conscience vote. The position to be taken would have been decided in Cabinet and shadow Cabinet with 

briefings available to members from staff of the Department of Attorney General and Justice. This proposed 

amendment clearly does not change the dangerous risks presented by the bill from introducing foetal 

personhood into criminal law. As such, the bill remains subject to a conscience vote and remains fiercely 

opposed by women's organisations, medical practitioner groups and secular legal organisations. I am greatly 

concerned that the Legislative Assembly has just voted to put women's reproductive rights at risk. 

 

The SPEAKER: Order! The member for Sydney will return to the leave of the amendment. 
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Mr ALEX GREENWICH: This amendment does not alleviate the concerns that have been raised and 

that is why I am opposing it. I hope that our colleagues in the Legislative Council stand up for women's rights 

and vote down this bill. 

 

Mr JAMIE PARKER (Balmain) [12.18 p.m.]: My contribution to debate on this amendment will be 

brief because many members already have spoken during debate on the second reading and so have I. I am not 

in favour of this amendment. I outlined in my earlier speech that this amendment is a fig leaf to cover proposed 

legislation that fails to meet the test. 

 

<15> 

It fails to meet the test set by the Australian Medical Association; it fails to meet the test set by the 

Royal College of Obstetricians and Gynaecologists; it fails to meet the test of the Law Society; and it fails to 

meet the community test. The amendment does not solve the problems that I identified in my earlier speech and 

the concerns that have been reflected in my electorate. If this amendment did solve the problems, it would be a 

different story. However, I do not believe that this amendment rectifies the issues that have been raised in 

submissions presented to Parliament and on that basis I cannot support it.  

 

Question—That the amendment of the member for The Entrance be agreed to—put and resolved 

in the affirmative.  

 

Amendment of the member for The Entrance agreed to. 

 

Mr MARK SPEAKMAN (Cronulla—Parliamentary Secretary) [12.20 p.m.]: I move my amendment 

No. 1: 

 
No. 1 Page 3, schedule 1 (2), proposed section 8A, line 29. Insert after proposed section 8A (4) the following:  
 

(5) For the avoidance of doubt, nothing in this section creates a criminal offence in respect of an 

unborn child in circumstances which, prior to the commencement of the Crimes Amendment 
(Zoe's Law) Act 2013, did not constitute a criminal offence in respect of the mother of that 

unborn child. 

 
(6) Nothing in this section is intended to create any difference between:  

 

(a) the nature or total of any imprisonment or other penalties which a court in all the 
circumstances chooses to impose for:  

 

(i) an applicable offence in respect of an unborn child; and  
 

(ii) any applicable offence arising out of the same or related circumstances in 

respect of the mother of the unborn child; and  
 

(b) the nature or total of any imprisonment or other penalties which a court in all the 

circumstances would, prior to the commencement of the Crimes Amendment (Zoe's 
Law) Act 2013, have chosen to impose for the applicable offence in respect of the 

mother of the unborn child. 
 

The amendment I have moved is identical to the amendment I circulated exactly one week ago, except for a 

numbering error which has been corrected. In my speech on the second reading I said that the amendment aims 

to do two things. First, it aims to put beyond doubt that the bill will not criminalise anything that is not presently 

criminal and it does so by declaring that the bill does not criminalise anything which is not presently criminal. 

Secondly, the amendment aims to make it clear that a court is not to increase the overall penalty that it would 

otherwise have imposed before the passage of this bill. I gave reasons in my earlier speech in support of the 

amendment, and I rely on those reasons. 

 

Ms CARMEL TEBBUTT (Marrickville) [12.22 p.m.]: I speak against the amendment. I do not 

believe that the amendment moved by the member for Cronulla addresses the key deficiencies of the bill, 

particularly in regard to the fact that the bill gives legal personhood to a foetus. If this bill is successful, this will 

be the first piece of legislation in New South Wales that draws a distinction in personhood between a woman 

and the foetus she is carrying. This amendment does not change that. I understand that the member for Cronulla 

is seeking to make the bill more acceptable to people who have a range of concerns with the bill. Nonetheless, I 

do not believe that the amendment does that. In other jurisdictions, recognising the foetus as an independent 

person has been the first step towards prosecutions of women where they are deemed to have acted contrary to 

the interest of the foetus they are carrying.  
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I note that the New South Wales Bar Association has indicated that it does not believe this amendment 

address its previously outlined concerns. The amendment states that the bill will not make anything a criminal 

offence that is not an offence already. However, as we know, abortion is already a criminal offence in New 

South Wales, with the question of whether it is lawful depending on the interpretation by the courts of the 

relevant provisions of the Crimes Act. A law that declares a foetus to be a person, however limited, would be 

relevant to how the courts apply the common law test in the future. This is one of the key concerns that women's 

health groups have raised, as it may impact on women's rights in the future to safe pregnancy termination 

services. For these reasons, I do not support the amendment.  

 

Mr ALEX GREENWICH (Sydney) [12.24 p.m.]: The amendment moved by the member for 

Cronulla does not address the fundamental concerns that I and others have with the bill. It remains a bill that 

gives personhood to a foetus. The amendment attempts to prevent the bill from creating a new offence where an 

offence did not exist prior to the passage of the bill. The amendment does not prevent the introduction of foetal 

personhood into criminal law. Access to safe lawful abortions would remain at risk with or without amendment. 

Abortion law is already a grey area and giving the foetus personhood will add a new layer of criminality.  

 

I also understand from the New South Wales Bar Association that the amendment is unusual and its 

effect is uncertain, with questionable impacts on future sentencing. The amendment does not change my 

opposition to the bill and I am not confident that it is good law. I cannot support the amendment. I know that it 

was designed to address the issue of unintended consequences. Those issues remain, and I ask members who 

doubt that to read the speech of the member for Hornsby, which was measured and astute and outlined exactly 

what those unintended consequences are.  

 

Mr JAMIE PARKER (Balmain) [12.25 p.m.]: I speak against the amendment and draw members' 

attention to the Women's Legal Services NSW correspondence on this matter. This is an important point: 

 
It is our position that the proposed section 8A (5) does nothing to alleviate concerns in relation to the effectiveness of the 

exceptions for anyone who may be involved in consensual actions with pregnant women, including the pregnant woman. As 

noted above, abortion is a criminal offence in NSW and the lawfulness of any particular abortion is always open to adjudication 
by the courts. Similarly, other consensual yet unlawful actions by pregnant women, such as self-administration of prohibited 

drugs, remain open to scrutiny on a case by case basis. 

 

Women's Legal Services NSW is also of the view that: 

 
… while the proposed section 8A (6) may state that the Bill is not intended to create any differences between sentencing 

outcomes under the current legislation and those available under the statutory scheme proposed by the Bill, it is not possible or 

appropriate to attempt to prevent the discretion of the court to sentence as warranted on the facts in an individual case.  

 

I ask that members consider these matters and vote against the amendment.  

 

<16> 

Question—That the amendment of the member for Cronulla be agreed to—put. 
 

The House divided. 
 

Ayes, 68 
 

Mr Amery 

Mr Anderson 

Mr Aplin 

Mr Ayres 

Mr Baird 

Mr Barilaro 

Mr Bassett 

Ms Berejiklian 

Mr Bromhead 

Mr Brookes 

Ms Burton 

Mr Casuscelli 

Mr Conolly 

Mr Constance 

Mr Cornwell 

Mr Flowers 

Mr Fraser 

Mr George 

Ms Gibbons 

Ms Goward 

Mr Grant 

Mr Gulaptis 

Mr Hartcher 

Ms Hay 

Mr Hazzard 

Ms Hodgkinson 

Mr Holstein 

Mr Humphries 

Mr Issa 

Mr Kean 

Mrs Perry 

Mr Piccoli 

Mr Provest 

Mr Roberts 

Mr Rohan 

Mrs Sage 

Mr Sidoti 

Mr Smith 

Mr Souris 

Mr Speakman 

Mr Spence 

Mr Stokes 

Mr Stoner 

Mr Toole 

Ms Upton 
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Mr Coure 

Mr Daley 

Mrs Davies 

Mr Dominello 

Mr Doyle 

Mr Edwards 

Mr Elliott 

Mr Evans 

 

Mr Lalich 

Dr Lee 

Ms Mihailuk 

Mr O'Dea 

Mr O'Farrell 

Mr Page 

Mr Patterson 

Mr Perrottet 

 

Mr Ward 

Mr Webber 

Mr R. C. Williams 

Mrs Williams 

Mr Zangari 

Tellers, 

Mr Maguire 

Mr Rowell 

 

 

Noes, 21 
 

Mr Barr 

Ms Burney 

Mr Collier 

Mr Furolo 

Mr Gee 

Mr Greenwich 

Mr Hoenig 

Ms Hornery 

 

Mr Lynch 

Mr Marshall 

Dr McDonald 

Mr Notley-Smith 

Mr Parker 

Ms Parker 

Mr Piper 

Mr Robertson 

 

Mrs Skinner 

Ms Tebbutt 

Ms Watson 

 

 

Tellers  

Mr Park 

Mr J. D. Williams 

 

 

Question resolved in the affirmative. 
 

Amendment agreed to. 

 

Schedule 1 as amended agreed to. 

 

Consideration in detail concluded. 

 

Third Reading 

 

Mr CHRIS SPENCE (The Entrance) [12.35 p.m.]: I move: 

 
That this bill be now read a third time. 

 

Question put. 

 

The House divided. 
 

Ayes, 63 
 

Mr Amery 

Mr Anderson 

Mr Aplin 

Mr Baird 

Mr Barilaro 

Mr Bassett 

Mr Bromhead 

Mr Brookes 

Ms Burton 

Mr Casuscelli 

Mr Conolly 

Mr Constance 

Mr Cornwell 

Mr Coure 

Mr Daley 

Mrs Davies 

Mr Dominello 

Mr Doyle 

Mr Edwards 

Mr George 

Ms Gibbons 

Mr Grant 

Mr Gulaptis 

Mr Hartcher 

Ms Hay 

Mr Hazzard 

Ms Hodgkinson 

Mr Holstein 

Mr Humphries 

Mr Issa 

Mr Kean 

Mr Lalich 

Dr Lee 

Ms Mihailuk 

Mr O'Dea 

Mr O'Farrell 

Mr Page 

Mr Patterson 

Mr Provest 

Mr Roberts 

Mr Rohan 

Mrs Sage 

Mr Sidoti 

Mr Smith 

Mr Souris 

Mr Speakman 

Mr Spence 

Mr Stokes 

Mr Stoner 

Mr Toole 

Ms Upton 

Mr Ward 

Mr Webber 

Mr R. C. Williams 

Mr Zangari 
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Mr Elliott 

Mr Flowers 

Mr Fraser 

 

Mr Perrottet 

Mrs Perry 

Mr Piccoli 

 

 

Tellers, 

Mr Maguire 

Mr Rowell 

 

 

Noes, 26 
 

Mr Ayres 

Mr Barr 

Ms Berejiklian 

Ms Burney 

Mr Collier 

Mr Evans 

Mr Furolo 

Mr Gee 

Ms Goward 

 

Mr Greenwich 

Mr Hoenig 

Ms Hornery 

Mr Lynch 

Mr Marshall 

Dr McDonald 

Mr Notley-Smith 

Mr Parker 

Ms Parker 

 

Mr Piper 

Mr Robertson 

Mrs Skinner 

Ms Tebbutt 

Ms Watson 

Mrs Williams 

Tellers, 

Mr Park 

Mr J. D. Williams 

 

 

Question resolved in the affirmative. 
 

Motion agreed to. 

 

Bill read a third and transmitted to the Legislative Council with a message seeking its concurrence in the bill. 

 

<17> 

BUSINESS OF THE HOUSE  

 

Suspension of Standing and Sessional Orders: Bills 

 

Motion, by leave, by Mr Barry O'Farrell agreed to: 

  
That standing and sessional orders be suspended to permit the introduction without notice and passage through all stages, at this 

or any subsequent sitting, of the Mining and Petroleum Legislation Amendment (Public Interest) Bill 2013.  

 

MINING AND PETROLEUM LEGISLATION AMENDMENT (PUBLIC INTEREST) BILL 2013 

 

Bill introduced on motion by Mr Barry O'Farrell, read a first time and printed. 

 

Second Reading 

 

Mr BARRY O'FARRELL (Ku-ring-gai—Premier, and Minister for Western Sydney) [12.46 p.m.]: 

I move: 

 
That this bill be now read a second time. 

 

The Independent Commission Against Corruption has, to date, issued three reports arising from Operation 

Acacia and Operation Jasper, which have unearthed grossly corrupt conduct in relation to the granting of certain 

coalmining rights at Doyles Creek and Mount Penny respectively. A fourth and final report is expected within 

weeks. That report will address the additional matters referred to the Independent Commission Against 

Corruption by Parliament on 23 November 2011 in respect of Doyles Creek, which I asked the Independent 

Commission Against Corruption to also address in respect of Mount Penny in my letter of 30 January this year. 

Those matters include what action should be taken by the New South Wales Government with respect to 

relevant licences and leases; what, if any, amendment should be made to the legislation; and whether the New 

South Wales Government should commence legal proceedings or take action against any individual or company.  

 

The Government has said consistently that it will wait to receive the advice of the Independent 

Commission Against Corruption on these matters before considering any specific action with respect to the 

particular licences and leases under investigation. I had hoped that the report would be available before 

Parliament rose for the recess. It is now clear that that will not be the case. It is important, therefore, that if it 

becomes necessary the Government is in a position to take action on the report of the Independent Commission 


