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Section 3 Motor Accidents Compensation Act 1999 (NSW) 

 

The plaintiff worked as a labourer and was assisting in attaching a chute to a chipper using a 

loader to manipulate the chute in RG and KM Whitehead Pty Ltd v Lowe [2013] NSWCA 117 

(2013) 63 MVR 375. The loader was an articulated vehicle which was stationary but which 

had projecting prongs which were in motion at the time. The plaintiff suffered injury when he 

was knocked from the chipper. The question was whether this fell within the meaning of 

s3A(1) of the Motor Accidents Compensation Act. Overturning the finding of the primary 

judge, the Court of Appeal found the fact that the vehicle was stationary and being used as a 

loader meant that at the relevant time it was not being driven nor was there any collision 

caused by the driving. This was to be distinguished from cases where a vehicle was only 

temporarily stopped, such as at traffic lights.  Operating a vehicle is not the same as driving 

it. 

 

 

Section 62 Motor Accidents Compensation Act 1999 (NSW) 
 

In QBE v MAA [2013] NSWSC 549 (2013) 63 MVR 470 (Rothman J), a medical assessor 

concluded that the claimant had as a result of an accident suffered a major depressive 

disorder with a whole person impairment of 18%.  The insurer sought review, which as 

rejected by the Proper Officer because she was not satisfied that there was reasonable cause 

to suspect the medical assessment was incorrect in a material respect.  QBE then applied for a 

further medical assessment based upon medical evidence, including clinical notes said to be 

inconsistent with the assessor’s findings.  The Proper Officer considered the matter should 

not be referred for further assessment because she was not satisfied there was additional 

relevant information about the injury.  QBE sought judicial review.  Dismissing the 

application, Rothman J said the Proper Officer did not fail to take into account any 

consideration required by law or take into account any relevant consideration.  Pre-existing 

psychological issues were matters the Proper Officer found had been considered by the 

relevant assessor.  She was in error in finding that the notes were not additional relevant 

information but given the claimant’s pre-existing symptoms were known to the assessor, a 

finding of lack of materiality was open to the Proper Officer and her error did not constitute 

an error of law.  That error had no effect on the outcome of the referral and accordingly, relief 

was refused to the insurer.” 

 

 

Section 63 Motor Accidents Compensation Act 1999 (NSW) 

 

The claimant asked for declarations that a Review Panel Certificate disclose errors of law on 

the face of the record and an order setting aside the Assessor’s Certificate and remitting the 

matter for referral to the Review Panel for determination according to law in Moran v MAA of 

NSW [2013] NSWSC 1135. Noting that the Guidelines required results of neuropsychometric 

testing to be taken into account by the Panel, Harrison AsJ said the Panel was required to 

expose the reasons as to why it disregarded results or explain why those results were 

considered irrelevant. By failing to do, the Panel failed to take a relevant consideration into 

account. The claimant was granted the declaration and orders sought. 
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Section 126 Motor Accidents Compensation Act 1999 (NSW) 
 

In Allianz Australia Insurance Ltd v Shamoun & Ors [2013] NSWSC 579 (2013) 63 MVR 

498 (McCallum J), an assessor awarded buffers of $300,000 for past loss of earnings and 

$150,000 for future loss of earnings, concluding that it was not possible to correctly forecast 

or quantify the extent of the claimant’s economic loss. The insurer appealed, relying on s126 

Motor Accidents Compensation Act and alleging that the claimant had failed to satisfy the 

assessor that the assumptions about future earning capacity were based on the claimant’s 

most likely future circumstances but for the injury. Dismissing the insurer’s claim for relief 

with costs, McCallum J found that such an application must be grounded upon jurisdictional 

error or error of law on the face of the record. It was open to the assessor to adopt a buffer 

approach in the present case and in fact it was difficult to see what other course could have 

been taken.   

 

 

Contributory Negligence  
 

In Robbins v Skouboudis & Anor [2013] QSC 101 (2013) 63 MVR 307, before Martin J, the 

plaintiff was a passenger on a motorcycle being ridden by the first defendant. When the first 

defendant lost control of the motorbike, the plaintiff was thrown off and suffered severe 

injuries. She had consumed a significant amount of alcohol and had made admissions that she 

had been drinking with the first defendant for “a fair while”, having been out “on a bender” 

with him. There was evidence the motorcycle was being ridden irresponsibly prior to the loss 

of control. Martin J held that the damages should be reduced by 50%. The contention that the 

plaintiff’s claim should be defeated entirely by a finding of 100% contributory negligence 

was rejected. 

 

Vicarious liability/duty of care 

 

The plaintiff subcontractor was injured whilst plastering at a home being constructed by the 

defendant in Herbert v Clarendon Homes (NSW) Pty Ltd [2013] NSWSC 1158 (before 

Beech-Jones J). One of the defendant’s employees opened a door behind which the plaintiff 

was working, resulting in the injury. The plaintiff succeeded against the defendant as being 

vicariously liable for the employee’s negligence and also on the basis that the defendant was 

negligent in failing to take reasonable steps to properly co-ordinate actions and interactions 

between persons coming onto the site. In the circumstances, principal contractor owed a duty 

to the subcontractor’s independent contractor. There was no contributory negligence. 

 

 

Uniform Civil Procedure Rules - Costs – offer of compromise 

 

In Whitney v Dream Developments Pty Ltd [2013] NSWCA 188, the defendant offered to pay 

the plaintiff a sum plus costs as assessed or agreed, with the proceedings dismissed. This 

offer was described as an offer of compromise. Subsequently, a slightly increased offer was 

made in similar terms. Neither offer was accepted.  The defendant did better than its first 

offer and sought indemnity costs. That was rejected by a magistrate on the basis that the offer 

to pay the plaintiff’s costs as agreed or assessed was inconsistent with Rule 20.26 UCPR and 

the offer could not operate as a Calderbank offer either. That decision was reversed on appeal 

but before the Court of Appeal handed down its decision in Old v McInnes & Hodgkinson 

[2011] NSWCA 410, where it was said that an offer to pay costs as agreed or assessed was 

not compliant with r 20.26 because it was not exclusive of costs. On appeal, it was argued 
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that Old was incorrectly decided. Rule 20.26 requires that an offer must be exclusive of costs 

in most circumstances. Because the scheme provides for costs on non-acceptance, it is 

inconsistent with the scheme for provision to be made in respect of costs in an offer.  

Accordingly, the Court of Appeal found that the conclusion reached in Old was correct. An 

offer which is silent as to costs is exclusive of costs and there is no inconsistency between 

Old and Vieira v O’Shea (No. 2) [2012] NSWCA 121. Accordingly, the primary judge was in 

error and the offer was one not compliant with r 20.26. An offer expressly made under r 

20.26 will not of itself take effect as a Calderbank offer unless there is something in it or the 

surrounding circumstances to indicate it is proposed to be relied upon on costs irrespective of 

r 20.26. That did not apply here. It was not a Calderbank offer. 

 

 


