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Section 33 Motor Accidents Compensation Act 1999 
 

The plaintiff sued the Nominal Defendant for injury suffered when riding a trail bike in 

Maric v Nominal Defendant [2013] NSWCA 190. The injuries were caused by another trail 

bike rider, who had negligently overtaken him and cut him off. The plaintiff failed as against 

the Nominal Defendant, as it was found that the accident did not occur on a road as defined in 

s 4 of the Road Transport (Vehicle Registration) Act 1997, namely:  

 

 ‘Road means an area that is open to or used by the public and is developed 

for, or has as one of its main uses, the driving or riding of motor vehicles.’ 

 

The Nominal Defendant had conceded that the Old Western Road was a public road but not 

that it met the definition above. The trial judge criticised the failure to establish precisely 

where the accident occurred and whether it had taken place was on the Old Western Road.  

The plaintiff had simply asserted that he had found out the name from somewhere. In these 

circumstances, the trial judge was not in error in dismissing the claim. The alternative 

argument was that the road was being used by the public.  There were photographs of a short 

stretch of a rough road in the country, but the lack of identification as to where the accident 

occurred and the absence of corroboration from any reliable independent source meant that 

the photographs did not establish that the road was open to or used by the public. In any case, 

the trial judge had erred in finding fault on the part of the other motor bike rider given the 

clear inconsistencies in the plaintiff’s case. The plaintiff’s appeal failed.” 

 

Sections and 95 Motor Accidents Compensation Act 1999 (NSW) 
 

The insurer issued a notice under s.81 admitting breach of duty of care in Allianz Australia 

Insurance Ltd v Anderson [2013] NSWSC 1186 (Rothman J) Although the insurer conceded 

this was an admission, it maintained that it never admitted liability for the purposes of s 95.  

It was held that by the issue of the Section 81 Notice and a subsequent document admitting 

soft tissue injury, on a proper construction of the insurer’s statements and conduct, the insurer 

had admitted both breach of duty of care and damage, thereby admitting liability.  The insurer 

also made an admission that liability was not in issue. The insurer was bound by that 

admission as well. Accordingly the insurer was bound by the assessment made under CARS 

and required to pay damages to the claimant. Rothman J said there are no formal 

requirements for an admission of liability, which was a matter for construction of the various 

acts of and written documents from the insurer. 

 

 

Sporting Injuries/Sections 5B, 5D and 5F of the Civil Liability Act 2002 (NSW) 
 

The plaintiff suffered C6 tetraplegia whilst waterskating behind a speedboat on the Tweed 

River in Hume v Patterson [2013] NSWSC 1203 (before Campbell J). He sued the driver of 

the boat which towed him. The plaintiff was relatively inexperienced and it was accepted that 

falling off was an inevitable aspect of the sport. However, the risk of injury was said to be 

very low. At issue in the case was whether the driver of the boat left the deep water channel 

and went outside the navigable waters to cross a sandbar, where it was said the plaintiff came 

off and suffered his injuries in the shallows.  Campbell J found that the plaintiff fell off in 

water between 1.1 and 1.3 metres in depth with between a high and substantial risk of 

catastrophic injury in those circumstances. Within the channel, the water was considerably 
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deeper. Campbell J was comfortably satisfied on the balance of the probabilities that the 

plaintiff suffered his injury on the sandbar outside the channel and that accordingly there was 

a breach of the duty of care owed by the driver of the boat. The relevant precaution called for 

navigation within the channel.  The risk was not insignificant. (s 5B Civil Liability Act). 

Causation was established under 5D. There was a defence under s 5L of the Act regarding the 

materialisation of an obvious risk of a dangerous recreational activity. The onus is on the 

defendant. It was not suggested that waterskating in deep water in the main channel was a 

dangerous recreational activity. Campbell J was not persuaded that the defendant had 

established that waterskating was a dangerous recreational activity. Even if it were a 

dangerous recreational activity, the question is whether the risk was obvious. (s 5F). There is 

no necessary correlation between the significant risks which make an activity dangerous and 

the obvious risk that materialises. However, given that the activity undertaken was 

waterskating in the channel, the risk of injury on a sandbar outside the channel was, in the 

circumstances, not an obvious risk. Defences in volens and contributory negligence were not 

pressed and the plaintiff succeeded. 

 

Causation 

 

In Shoalhaven City Council v Pender [2013] NSWCA 210, the plaintiff slipped and fell on a 

ferry ramp and succeeded at first instance. The Council appealed. The Court of Appeal held 

that the evidence did not raise a more probable inference in favour of the respondent’s case 

and he accordingly failed to establish why he slipped, let alone that he established that any 

omission on the Council’s part caused the injury.  The appeal was upheld. 

 

In Coles Supermarkets Australia Pty Ltd v Meneghello [2013] NSWCA 264, the plaintiff 

sued for injury from a fall in the respondent’s supermarket and alleged that the store was 

negligent in allowing two small pieces of cardboard to lie on the floor. The trial judge found 

that the cardboard was the probable cause and awarded the plaintiff damages. Whilst the 

plaintiff could not definitely say that the cardboard was the cause, the plaintiff had observed 

the cardboard in the immediate vicinity after the fall. In the Court of Appeal it was said there 

were two possibilities, of which only one was that the cardboard was the cause of the fall.  

There was therefore an insufficient basis for an inference to be drawn, and in any event there 

was insufficient evidence to support the inference that cardboard reduced the grip between 

the floor and the plaintiff’s thong footwear. Accordingly, whilst the supermarket was under a 

duty to take reasonable care to avoid foreseeable risk, the plaintiff had failed to prove that the 

two small pieces of cardboard were such a risk or that her foot came into contact with them.  

The  appeal was upheld. 

 

Workplace bullying/psychiatric illness/breach of duty of care 

 

In Swan v Monash Law Book Co-operative [2013] VSC 326 (Dixon J), the plaintiff 

complained of psychiatric illness due to bullying conduct in the workplace by another 

employee/manager, and as a result of the employer failing to act on complaints.  Dixon J 

preferred the plaintiff’s evidence and accepted the plaintiff’s complaints. The fellow 

employee/manager’s conduct damaged the mental health and well-being of the plaintiff 

throughout the course of her employment. This breached the duty of care and was a 

foreseeable consequence of the employer’s failure to protect employees. If the defendant had 

acted prudently and appropriately, it is likely that the plaintiff would not have suffered any or 

any significant psychological injury. Substantial damages were awarded. 

 


