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Section 94 Motor Accidents Compensation Act 1999 (NSW) 
 

The insurer sought an order setting aside a claims assessment under s 94 of the Motor 

Accidents Compensation Act 1999 in Allianz Australia Insurance Ltd v Harrison [2013] 

NSWSC 1211 (Hoeben CJ at CL). The insurer argued that the assessor had erred in refusing 

to permit cross-examination about an abandoned claim for past economic loss and past paid 

care in circumstances where a claim was made for future paid care. The insurer also asserted 

that it only partially admitted liability and was not obliged to pay the damages as assessed. 

Hoeben CJ at CL held that the insurer was entitled to more than the mere opportunity to put 

submissions at the conclusion of evidence in circumstances where submissions could not be 

properly acted upon by the assessor. There was a denial of procedural fairness and natural 

justice and the certificate was quashed. However the assessment of damages would have been 

binding on the insurer if it had not been for this defect. 

 

Personal injury caused by animals/Companion Animals Act 1998 (NSW) 

 

In Sarkis v Morrison [2013] NSWCA 281, the plaintiff was riding his motor cycle when a 

dog owned by the defendant ran out of a driveway and collided with the motor bike.  The dog 

did not attack the plaintiff.  At first instance, the defendant was found strictly liable under 

s 25 of the Companion Animals Act 1998, notwithstanding the wounding did not result from 

any act of aggression. The NSW Court of Appeal upheld the defendant’s appeal, finding the 

expression “caused by the dog wounding or attacking that person” should be limited to 

conduct involving an element of aggression or other deliberate conduct directed towards the 

person by the dog.  Inaction on the dog’s part is insufficient. Where the dog caused bodily 

injury without aggressive or other deliberate intent, there would be no liability in the owner 

under s25 of the Act. 

 

Employment/Cross Claims 

 

In Grima v RFI (Aust) Pty Ltd [2013] NSWSC 1199 (Harrison J), the plaintiff was injured in 

the course of his employment whilst unloading goods from a truck which was loaded at the 

defendant’s premises. The plaintiff alleged that the truck had been loaded incorrectly and 

unsafely by the defendant. The defendant cross-claimed against his employer, alleging it 

failed in its duty to provide a safe place of work and failed to properly instruct the plaintiff. 

The defendant’s failure to provide a restraining brace to prevent the fall of goods was a 

breach of duty, as was the employer’s failure to formulate an adequate system and 

instructions for unloading. The defendant and employer were found to be equally at fault and 

responsibility was apportioned at 50% each with no finding of contributory negligence. 

 

Amendment of statement of claim 

 

The plaintiff sought leave to file an amended statement of claim in Weston v Wickham 

Freight Lines Pty Ltd [2013] NSWSC 867 (Schmidt J). The plaintiff sought to plead an 

alternative claim on the basis of a blameless accident as defined in s 7A of Motor Accidents 

Compensation Act 1999. The defendant opposed the proposed amendment.  Schmidt J was of 

the view that there was no difficulty in pleading a claim in the alternative and no prejudice 

flowed from the proposed amendment. Leave to amend was granted together with an order 

for costs of the motion in favour of the plaintiff so that the real issues in the case could be 

addressed appropriately. 


