
BAIL AMENDMENT BILL 2007 
Agreement in Principle 

 
Debate resumed from 6 November 2007. 
 
Mr GREG SMITH (Epping) [10.14 a.m.]: The Opposition does not oppose the Bail 
Amendment Bill 2007, as amended in the upper House. The bill amends the Bail Act 
1978 in the following ways. First, it creates a presumption against bail in respect of 
serious firearms offences under section 44A and section 62 of the Firearms Act 1996. 
These provisions deal with offences against a licensed firearms dealer who allows a 
prescribed person to be involved in the business of the licence, which carries a maximum 
penalty of 14 years, and those who shorten firearms or possess shortened firearms, which 
carries a maximum penalty of 10 years. Second, it limits the number of bail applications 
that may be made to a court by a person accused of an offence, so persons cannot apply 
to the court for bail if a court has already made a determination on that bail, unless the 
person was not legally represented or new facts or circumstances have arisen. Third, it 
makes general revision and harmonisation changes. 
 
The changes are in line with the Government's commitments at the last State election to 
reform bail with respect to certain firearms offences. These offences are in relation to 
"prescribed persons", which under the Firearms Act 1996 means a person that within the 
last 10 years has had their firearms dealers licence revoked, has been convicted of an 
offence prescribed by the regulations, or has had their application for a licence or permit 
refused because they are a danger to the public, or they are subject to an apprehended 
violence order, a firearms prohibited order or a good behaviour bond. The Government 
cites the similarity of offence with section 36, which refers to dealing with unregistered 
firearms, as a reason for placing this offence as a section 8B offence under the Bail Act, 
and as such restricts bail for this offence. 
 
I note that the table of provisions to the Bail Act lists section 8B as relating to a 
presumption against bail for serious firearms and weapons offences, and the section bears 
that out. I note that the Bail Act itself is largely a production of amendments. When the 
Act came into force in 1978 it was reasonably short and easily understood. It has now 
become an extremely lengthy Act, and it is in drastic need of revision and simplification. 
At present there is no provision within the Bail Act to limit the number of bail 
applications made by an accused person. Indeed, section 22 (1) of the Bail Act provides: 

There is no limit on the number of applications in relation to bail that may 
be made to a court by a person accused of an offence. 

 
It is therefore a drastic change to limit applications for bail to one application except in 
certain circumstances. Some exceptions are provided for under the amendments. For 
example, proposed section 22A (1) provides that a court is to refuse to entertain an 
application for bail by a person accused of an offence if an application by the person in 
relation to that bail has already been made and dealt with by a court, unless the person 
was not legally represented when the previous application was dealt with, and the person 
now has legal representation; or the court is satisfied that new facts or circumstances have 



arisen since the previous application that justify the making of another application. 
 
That may be the case when, for example, the prosecution case is substantially weakened 
by a discovery that certain evidence the prosecution had anticipated being given would 
not be given, or by a crucial witness recanting on his or her evidence. In some cases, 
offenders whose bail application is refused are subsequently granted bail prior to a charge 
being withdrawn, when the prosecution authorities are still considering whether there is 
sufficient evidence to prosecute. 
 
<3> 
That is one example of when proposed section 22 (1) (b) would come into operation. 
Section 44 of the Bail Act 1978 gives courts the power to review bail. Section 44 (2) of 
the Act provides:  

(2) Except as prescribed by the regulations and subject to this Division, a 
magistrate may review any decision made by any authorised officer, 
magistrate (including the reviewing magistrate) or authorised justice in 
relation to bail. 

Section 48 (3) of the Act provides:  
(3) The review of a decision shall be by way of rehearing, and evidence or 
information in addition to, or in substitution for, the evidence or 
information given or obtained on the making of the decision may be given 
or obtained on the review. 

Section 48 of the Act has various provisions for bail being either refused, or granted. In 
my experience, reviews of bail are usually made on the application of the prosecution, 
often in the Supreme Court. Currently section 22 of the Act provides for an application to 
the Supreme Court for bail. The current section 22A restricts applications to the Supreme 
Court, and after one application it can refuse to entertain an application. Although not 
exactly the same, new section 22A seeks to pick up the philosophy that applies to the 
current section 22A in relation to Supreme Court applications and apply it to applications 
in other courts. The majority of applications are made in the Local Court when a person 
is first brought before the court, although applications may be made to vary bail. 
 
New section 22A does not affect the operation of section 48A of the Bail Act, which 
applies to variations of conditions when an acceptable person is to lodge a large sum of 
money, or matters of that sort, and the bail applicant cannot raise the required money. At 
a further hearing the court may decide to reduce the bail amount, because the amount set 
is to be reachable. For example, in the case involving Mr Orkopoulos, conditions were 
imposed on him that now have been dispensed with. He was required to have two 
relatives accompanying him wherever he went; apparently that condition has been varied. 
 
The bill seeks to amend a situation that often occurs in country courts and outer suburban 
courts late on Friday afternoons or on weekends. The Bail Act provides that a registrar of 
the court may reside over bail applications at those times. Some registrars have a regular 
practice of refusing bail at that stage and leaving the magistrate to sort out that matter in 
the following week. That can create an injustice, particularly in country areas. The 
Coalition supports strong bail laws and the presumption against bail applying to serious 



offences. There is no doubt about that; in fact, the Coalition would support the 
presumption against bail in more offences. In that regard the Coalition disagrees with the 
philosophy and arguments of the Greens given in the upper House. 
 
Refusal of bail is not intended to be punishment for a crime; it exists to protect victims 
and others from further offences, particularly when a serial offender is involved. The 
Coalition agrees that the amendment to the bill on page 4, schedule 1, section 22A (6), as 
passed by the Legislative Council, is reasonable. It states: 

(6) In this section, a reference to a court does not include a reference to an 
authorised justice exercising the functions of a court. 

 
It was argued by the Attorney General that the provision was not necessary because of 
section 44 of the Bail Act, which sets out the power of authorised justices, magistrates 
and certain courts to review. To review bail is different from applying for bail; otherwise, 
in a sense, why have the two separate areas? Is that just a different aspect of policy at 
different times? As I understand it section 44 was in the original Act, as was section 22. 
There is a difference; a court is entitled on review to look at what another court had said 
and to read any available judgment, or at least the notes. 
 
The aim of the bill, generally, is to restrict magistrate or judge shopping—and there is no 
doubt that that occurs, I have seen it. On occasions I have been in the Supreme Court 
when a kindly judge has granted bail to every applicant. On later occasions I have been in 
the Supreme Court when another judge has revoked that bail, which I thought the first 
judge should not have allowed. Nevertheless, views on bail matters differ. Our legal 
system would be very hard and arcane if all judges were the same, because sometimes 
when a person is given another chance he or she will rehabilitate and become a model 
citizen. I refer to the case of St Augustine. Otherwise, the Opposition does not oppose the 
bill. 
 
Mr FRANK TERENZINI (Maitland) [10.27 a.m.]: I support the Bail Amendment Bill 
2007. The bill creates a presumption against bail in respect of certain serious firearms 
offences and to limit the number of applications in relation to bail that may be made to a 
court by a person accused of an offence. I support the provisions relating to firearms. The 
bill seeks to amend section 8B of the Bail Act 1978, and section 62 of the Firearms Act 
1996, relating to a person who possesses a shortened firearm, to apply a presumption 
against bail. An applicant for bail, or the accused, has to convince a court that he or she 
should be given bail and must produce supporting evidence for the court to do so. 
 
The Government deems it fit that a person in possession of a shortened firearm should 
bear that onus in court to establish why bail should be granted. In that regard schedule 1 
[1] is a fitting and appropriate amendment to the Bail Act, because all too often firearms 
offences are connected with drug offences and often result in fatalities or injuries. 
Likewise, the insertion of section 44A into the Firearms Act, which allows a person to 
work with a firearms dealer, is appropriate. Such persons should have a presumption 
against bail and should have to put matters before the court as to why, as persons accused 



of an offence, they should get bail. New Sections 2 and 22A of schedule 1 to the bill seek 
to amend the Bail Act 1978. New section 22A provides: 

(1) A court is to refuse to entertain an application for bail by a person 
accused of an offence if an application by the person in relation to that bail 
has already been made and dealt with by a court, unless: 

(a) the person was not legally represented when the 
previous application was dealt with, and the person now 
has legal representation, or 
 
(b) the court is satisfied that new facts or circumstances 
have arisen since the previous application that justify the 
making of another application. 

<4> 
The other important section is new section 22A (4), which reads: 

(4) Except as provided by subsection (3), this section does not affect the 
power of a court to review a decision in relation to bail under Division 2 
of Part 6 or the right of a person to request such a review. 

New section 22A (5) also puts the onus on a lawyer not to be able to make an application 
on behalf of person accused of an offence unless that lawyer is satisfied that: 

(a) the person was not legally represented when the previous application 
was dealt with, or 
 
(b) new facts or circumstances have arisen since the previous application 
that justify the making of another application. 

The Opposition amendment to this bill was made in another place. Although the 
Government is not seeking to remove that amendment, it was made with a particular aim 
in mind, that is, not to make an application before an authorised justice as the first 
application.  
 
The objective of the bill is to guard against unnecessary repeated and meritorious bail 
applications by an accused person, which only serve to inflict further anguish upon a 
victim. Given that the bill maintains provision for review, if a person appears before an 
authorised justice, as the member for Epping said, over a weekend in a country court, 
which is often the case, usually there is little information before the court apart from 
possibly a statement of facts or a statement. When the matter comes before the court on 
the next occasion much more information is available to the accused and even if the 
authorised justice did err in some way, the bill retains the right of review and does not 
disadvantage the accused in any way. As I have said, the aim of the bill is to limit 
repeated and unmeritorious bail applications. 
 
The bill does not seek to restrict bail applications. Indeed, there are many examples 
where circumstances may have changed. For example, the accused may have been able to 
arrange surety or stable accommodation or further facts may have come to light that 
would allow more detailed consideration of the bail criteria. In alleged offences involving 
co-accused, further police investigation may reveal more accurately the alleged role of 
each person. The bill does not prohibit a review of bail determination; that is still 



maintained. If circumstances change or further evidence comes to light, a further 
application can be made. 
 
In my previous life time and again I contacted complainants each time their matter came 
before the Local Court to inform them of a further pending bail application. This caused 
anguish and distress to complainants of criminal offences. As we all know, repeated bail 
applications are made where the circumstances and facts have not changed. This bill will 
ensure that when the application is made, it is made in a meritorious fashion, a lawyer has 
assessed it—if there is one representing the accused person—and it is made to a Local 
Court. If that application does not succeed and the circumstances have not changed, then 
a review in the Supreme Court is available to the accused person.  
 
The bill does not restrict the number of bail applications that can be made. It seeks to 
ensure that subsequent applications are made on the basis that the facts and circumstances 
in the case have changed. Those changes could encompass a whole variety of factors. The 
bill is clear that the facts and circumstances must have changed or legal representation 
has been obtained to justify the making of a subsequent application. That does not raise 
the bar too high. It ensures also that before a lawyer makes a second application he or she 
does not go back with the same old information to a different magistrate or judge. From 
my experience the time of the court has unnecessarily been taken up by these applications 
and this measure will remedy that. One must keep in mind, of course, the avenue for 
review. The amendment to the bill is sound and addresses the issues I have raised. I 
commend the bill to the House. 
 
Mr ALAN ASHTON (East Hills) [10.35 a.m.]: I make a brief contribution to the Bail 
Amendment Bill 2007. The member for Epping, who led for the Opposition, has 
indicated support for this bill, and I thank him for that support. The member for Maitland, 
the member for Epping and the member for Miranda have experienced these issues. I 
speak as a layman and that may be a good thing. Bail is an important aspect of any trial in 
courts not only in New South Wales but also across Australia. Accused people are 
entitled to the presumption of innocence under the great British system that Australia has 
adopted and it is reasonable that an accused person should have the presumption of bail 
in most cases before a court. More recently there have been so many instances where bail 
has been granted to people accused of heinous and serious crimes. It is not that element in 
the media that spruiks horror about people who do get bail. Despite amending the Bail 
Act in the past few years to make the bail laws in New South Wales the toughest in 
Australia many people still continue to try to get bail. Previously if an accused person had 
a lawyer and was able to fund an application for bail, the process could go on forever. 
 
The bill does not prevent people from seeking bail except in the most severe cases. They 
can still apply for bail but there is not the presumption that it will be granted. From a 
community viewpoint if someone is charged with a heinous crime where there maybe 
clear-cut evidence such as the incident being filmed or a string of witnesses a mile long, 
then there is a fair presumption that bail will not be granted. The member for Epping, 
speaking for the Opposition, referred to judge shopping or, indeed magistrate shopping. I 
have a vast group of friends who are— 



 
[Interruption] 
 
Mr ALAN ASHTON: I do know a couple of judges. I have not appeared before them 
but I have appeared with them at places. Thank you for the appropriate interjections from 
my side of the House. I will not mention the names of any judges to save embarrassment. 
I do represent 48,000 or 50,000 people in my electorate and as elected representatives we 
do our best to help them in these instances. A lot of the law is fairly arcane. I am learning 
that, as my daughter is currently studying law at university. It is very difficult weaving 
through constitutional law, tort law and all the other types of laws. For the community 
generally some things are fairly clear-cut. If somebody is charged with an offence that 
may not be considered the most serious offence, it is reasonable that bail will be granted. 
<5> 
People in my electorate are on a so-called bail merry-go-round. They are put in jail for 
committing crimes that are not very serious, they apply for and are granted bail, they are 
then arrested for a similar offence, and a couple of weeks later they are back out on bail. 
Members of the community have a right to ask what is wrong with our legal system. In a 
sense the legal system follows the laws that are made by the Parliament, and the lawyers, 
prosecutors and judges do their best in the circumstances. The member for Epping, a 
former Director of Public Prosecutions, spoke earlier in debate, as did a former Public 
Prosecutor, the member for Maitland, so members on both sides of the Chamber have a 
vast amount of legal experience. I also know a number of former Public Defenders. 
However, all sides should be equal in a courtroom where decisions are to be made about 
the truth of a matter. 
 
Judges, magistrates and lawyers rely on different judicial experiences in a court. It is well 
known that some judges in the New South Wales system are very conservative on certain 
issues and that others are more likely to take a radical position, which is reasonable. 
When lawyers are appointed as judges we do not expect them to change their views. 
Lawyers and judges do not have the same views about bail matters and criminality when 
assessing trials, and we would not want them assessing too many bail applications unless 
they were vexatious or irrelevant, or someone was abusing the present bail system by 
constantly appearing before judges in the hope that he or she finally appeared before a 
judge or magistrate who said, "After your third attempt, your seventeenth attempt, or 
however many attempts you have had at seeking bail, you have convinced me that you 
should be granted bail." 
 
This legislation provides for the granting of bail except in certain circumstances, for 
example, if someone did not have legal representation at his or her first appearance in 
court, or new evidence and facts were brought before a magistrate or a judge. Only on 
those occasions would it be reasonable for someone to seek a further bail application. 
Generally speaking, our bail laws must have credibility in the community. People are 
entitled to bail if an offence is not severe or restrictive and it can be sorted out reasonably 
quickly. However, when a trial goes on for months we have to presume that bail is 
necessary. For example, a person might not be given a lengthy jail sentence because the 
case involves factors other than establishing the guilt of the person who committed the 



crime. To ensure that accused persons are given a fair and expeditious trial, bail should 
be granted to enable them to prepare their defence, keeping in mind the end punishment. 
 
Recently, a number of judges and magistrates have said to accused persons, "You are 
granted certain conditions of bail but you have to attend court or a police station a couple 
of times a week." Sometimes the conditions involve the payment of monetary amounts. 
Accused persons are then informed, "However, you are not to interfere with any 
witnesses and you must not interfere with the court process." This Government is serious 
about ensuring that witnesses in sexual assault cases are not interfered with or 
intimidated. This bill will make it easier for witnesses in sexual assault cases to give 
evidence in camera or have their evidence read in court, which is a great step forward by 
the Iemma Government. Protection of witnesses, firearms and other serious matters are 
important issues to take into account when we are revising our bail laws. This bill goes a 
long way towards bringing our laws into line with community expectations without 
necessarily jeopardising the presumption of innocence until proven guilty—the basis of 
our democratic and judicial system in Australia. I support the bill and thank Opposition 
members for their support for it. 
 
Mr BARRY COLLIER (Miranda) [10.45 a.m.], in reply: I thank the member for 
Epping, the member for Maitland and the member for East Hills for their contributions to 
debate on the Bail Amendment Bill 2007, which is an important piece of legislation. I 
note that Opposition members do not oppose the bill, which enhances the New South 
Wales Government reforms over past years to strengthen our bail laws. No doubt the 
many experienced members in this Chamber would be aware that bail is a vital part of 
our system of justice. Its purpose is not about a preliminary determination of guilt or 
punishment; the role of bail is to protect the community and prevent an accused person 
from committing further offences or interfering with victims and evidence. It is also 
about ensuring that an accused person attends court when required. 
 
In recent years the Government has made several amendments to tighten bail 
presumptions in relation to serious and repeat offenders. We have continually worked at 
strengthening and maintaining our bail laws to ensure that the community is properly 
protected while defendants are awaiting trial. Clearly, the more serious the offence, the 
more difficult the obtaining of bail should be. This is not because of a need for immediate 
sanction; rather it is because of the need to manage any risks associated with the liberty 
of the accused. Those types of offenders now have a much tougher time being granted 
bail under our rigorous system. 
 
I refer, next, to the number of bail applications that can be made by an accused person 
and note that this bill limits the number of bail applications to be made. The changes are 
necessary to guard against unnecessary and repeated bail applications by an accused 
person, which only serve to inflict further anguish upon victims, as these applications 
have already been made and found to lack merit. Under the amended provisions the court 
will not be able to proceed with a second bail hearing unless the applicant had no legal 
representation the first time around, or the court can be satisfied that new facts or 
circumstances have arisen since the previous application. The changes strike a balance 



between offering greater protection to victims of crime and preserving the rights of an 
accused to apply to a court for bail. 
 
The provision recognises that an accused will often lack the necessary skills to present a 
case well and should not be prejudiced through an initial inability to obtain 
representation. The changes will also prevent what is known as magistrate shopping—the 
process of going from magistrate to magistrate, or judge to judge, with the hope of 
obtaining a different outcome. The amendments do not seek to restrict applications that 
are based on a genuine change in circumstances. There may be many examples of where 
a situation has changed between a first and a second appearance in court. Examples 
include the following: An accused may have had an opportunity to arrange surety or 
stable accommodation. 
 
More factual details may have come to light that would allow a fuller consideration of the 
bail criteria. An application may be made in respect of a rehabilitation program to which 
an accused may be bailed in the interim, between the bail application and the final 
hearing of the matter. Finally, in alleged offences involving co-accused, further police 
investigation may reveal more accurately the alleged role of each person to come before 
the court. Nothing in this bill prohibits a review of a bail determination where there is 
perceived to be some error in the original determination. If an error is made in principle, 
if there is an incorrect application of the law, or if things have not been taken into account 
that ought to have been taken into account there may be grounds for review and that can 
be brought before a magistrate on a subsequent occasion. 
<6> 
The amendment is designed to stop an accused person, in cases where correct and well-
founded decisions have been made, putting the same information before a different bail 
authority in the hope of a different determination. This is often called magistrate or judge 
shopping. Having put those matters in reply, I commend the bill to the House. 
 
Question—That this bill be now agreed to in principle—put and resolved in the 
affirmative. 
 
Motion agreed to. 
 
Bill agreed to in principle. 

Passing of the Bill 
 
Bill declared passed and transmitted to the Legislative Council with a message 
seeking its concurrence in the bill. 


