
THE CHILDREN’S COURT OF NEW SOUTH WALES 
 

Practice Direction No. 28 
 

Case management in the Care Jurisdiction 
 
1.  Objective 
 
The Children’s Court is committed to providing a simple, consistent and effective 
system for determining proceedings in the care jurisdiction.  The expeditious 
determination of cases before the court requires parties and legal practitioners to fully 
comply with all court directions. 
 
2.  Application of this Practice Direction 
 
2.1  On and from 17 September 2007 this Practice Direction repeals Practice 
Direction No. 24 and applies to all proceedings under the Children and Young 
Persons (Care and Protection) Act l998 (“the Act”) except (unless otherwise 
indicated) applications for emergency care and protection orders and applications for 
extension of emergency care and protection orders. 
 
2.2  Clauses 1, 3, 4, 5, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 25 and 35 of this Practice 
Direction apply to applications for emergency care and protection orders under s.46 of 
the Act. 
 
3.  Withdrawal of earlier Practice Directions 
 
Children’s Court Practice Direction 22 is withdrawn from 5 June 2006. Children’s 
Court Practice Directions 1, 2, 3, 4, 5, 6, 7, 12 and 14 (withdrawn from 1 July 2004 by 
Practice Direction 22) remain withdrawn. 
 
4.  Discretion of Magistrate or Children’s Registrar not affected 
 
This Practice Direction is made to encourage consistency of practice in the 
administration of the Act.  It does not limit or interfere with the powers and 
discretions of a magistrate or Children’s Registrar either generally or in a particular 
case. 
 
5.  Dispensing with requirements on terms or conditions 
 
Where a Children’s Magistrate or Children’s Registrar  may give leave or dispense 
with any requirements, he or she  may do so on such terms or conditions as they 
determine. 
 
6.  Explanation pursuant to section 45 –“First available opportunity” 
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An explanation provided to the court by the Director-General of the Department of 
Community Services pursuant to section 45(3) of the Act shall be provided within 
seven days of the removal of the child or the assumption of care of the child. 
 
7. Listing Emergency care and protection orders 
 
7.1  An application for an emergency care and protection order (“ECPO”) is to be 
listed for hearing before a Magistrate on the first available opportunity, but no later 
than three days after the application was filed with the registry. 
 
7.2  The Director-General is to serve the application for an ECPO on the person or 
persons who have parental responsibility for the child as soon as possible, and an 
affidavit of service or attempted service is to be filed with the court registry before the 
application is determined. 
 
7.3  The Director-General is to also notify any legal representative who has previously 
filed a notice of appearance or notice of acting for the child or young person in 
previous care proceedings that an application for an ECPO has been filed. 
 
7.4  If it is necessary to adjourn the application to allow; 

(a)  the person or persons with parental responsibility to be located or served 
with the application, or 

(b)  the person or persons with parental responsibility to prepare for the 
hearing, or 

(c)  the legal representative of the child or children who are the subject of the 
application to obtain instructions or prepare for the hearing, 

then the adjournment for those purposes should not exceed three days. 
 
8.  Application to extend an emergency care and protection order 
 
8.1  An application for an extension of an emergency care and protection order 
(“ECPO”) under section 46(4) of the Act is to be filed at the registry of the court 
which granted the original ECPO, unless a Children’s Magistrate or Children’s 
Registrar directs otherwise. 
 
8.2  The Director-General (or other party) making an application for an ECPO shall 
give at least 48 hours notice to the court, the other parties, and the legal representative 
who appeared for the child or young person in the application for the original ECPO. 
 
8.3  The requirement to provide such notice may be dispensed with (or the 48 hour 
time period shortened) by a Children’s Magistrate or Children’s Registrar. 
 
9.  Party seeking leave to amend application or withdraw application 
to give notice 
 
A party intending to apply for leave to – 

(a)  amend a care application (including the grounds on which the order is 
sought);  
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(b)  amend the order or orders sought in the care application following the 
making of a determination that the child or young person is in need of care 
and protection; 

(c)  withdraw a care application, 
shall give at least 24 hours notice to the other parties of that application, unless such 
requirement is dispensed with by a Children’s Magistrate or Children’s Registrar. 
 
10.  Representation of children and young persons in proceedings  
 
10.1 The appointment referred to in section 99(1) of the Act on behalf of the child or 
young person shall be deemed to have been made to a solicitor or barrister employed 
or engaged by Legal Aid NSW on the filing of a care application.   
 
10.2  When a legal practitioner has appeared on the record as the child or young 
person’s representative in an application for an ECPO that legal practitioner is taken 
to be the child’s or young person’s representative for all future proceedings and must 
be notified by the applicant of any subsequent care applications regarding that child or 
young person. 
 
10.3  When a legal practitioner has filed a notice of appearance or notice of acting as a 
child’s or young person’s representative in any proceedings concerning an application 
for a care order, that legal practitioner is taken to be the child’s or young person’s 
representative for all future proceedings and must be notified by the applicant of any 
subsequent care applications regarding the child or young person. 
 
11.  Explanation of proceedings  
 
A Children’s Magistrate or Children’s Registrar  may, in proceedings in which a child 
or young person is represented by a legal practitioner, request the legal practitioner to 
advise the court of the steps taken to ensure the child or young person understands – 

(a) the proceedings; 
(b) the nature of any assertions made in the proceedings; and 
(c) the legal implications of any such assertions 

for the purpose of enabling the court to perform the duties imposed on it by section 
95(1) of the Act. 
 
12.  Preliminary conferences where there is to be a contested hearing 
 
12.1  Before a date is fixed for a contested hearing (other than in relation to a 
contested interim order) a preliminary conference under section 65 of the Act is to be 
held in every case, unless the magistrate or a Children’s Registrar dispenses with the 
requirement for a preliminary conference in accordance with the provisions for 
dispensation set out in section 65(1A) of the Act. 
 
12.2  Children’s Registrars are available to attend country courts to conduct 
preliminary conferences. The procedure for arranging for the attendance of a 
Children’s Registrar at country courts is set out in Practice Note 1 of 2002 and 
Practice Note 1 of 2003. 
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13.  Excusing attendance at a preliminary conference 
 
A Children’s Magistrate or a Children’s Registrar may excuse the personal attendance 
of a child or young person the subject of a care application or other person from 
attendance at a preliminary conference. A child under the age of 12 years is taken to 
have been excused from attendance at the preliminary conference unless a direction to 
the contrary is given. 
 
14.  Waiver of address for service requirements 
 
A legal practitioner acting for a party in care proceedings on a duty basis only is 
excused from complying with clause 30A Children’s Court Rule 2000, unless the 
court orders otherwise. 
 
15.  Consolidation of applications 
 
A Children’s Magistrate may direct that multiple applications concerning the same 
child or young persons or other children or young persons be heard together. A 
Children’s Magistrate or Children’s Registrar may give such directions as are 
necessary for the expeditious conduct of all those proceedings. 
 
16.  Evidence on affidavit 
 
16.1  Evidence on behalf of a party shall be filed in affidavit form unless a Children’s 
Magistrate  or Children’s Registrar otherwise directs. 
 
16.2  An affidavit shall be made in the first person. 
 
16.3 The body of an affidavit shall be divided into paragraphs numbered 
consecutively, each paragraph being as far as possible confined to a distinct portion of 
the subject. 
 
16.4  Where an affidavit contains or annexes an extract from a document, it shall be a 
fair extract and the document shall be made available for inspection by the court or 
another party at the direction of a Children’s Magistrate or Children’s Registrar. 
 
17.  Evidence of witnesses 
 
17.1  At a contested hearing where a witness is required for cross-examination, the 
usual procedure will be for each witness to be called and the affidavit of that witness 
tendered into evidence as his or her evidence in chief. 
 
17.2  If no party wishes to cross-examine a witness, the affidavit of that witness can 
be tendered as an exhibit, and the witness advised that his or her attendance at court is 
not required. 
 
17.3  A Children’s Magistrate will not usually permit a witness to be called if no 
affidavit of that witness has been filed.  The magistrate may however give leave for 
such a witness to be called and give oral evidence.  When determining the granting of 
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such leave a Children’s Magistrate will consider the interests of justice, the interests 
of the child or young person who is the subject of the proceedings, the opportunity the 
party has had to place the evidence otherwise before the court, and any prejudice 
caused to another party.  
 
17.4  A Children’s Magistrate may grant leave to enable a party to supplement the 
affidavit evidence of the witness called by that party with further oral evidence, or to 
clarify matters within the written evidence by further oral evidence. When 
determining the granting of such leave a Children’s Magistrate will consider the 
interests of justice, the interests of the child or young person who is the subject of the 
proceedings, the opportunity the party has had to place the evidence otherwise before 
the court and any prejudice caused to another party.   
 
18. Subpoenas to produce documents and other items 
 
18.1  A subpoena may be made returnable on any date, other than a date after the 
commencement of a contested final hearing, unless a Children’s Magistrate or 
Children’s Registrar directs otherwise. 
 
18.2  A party served with a subpoena shall have at least five days to comply with the 
subpoena to produce, unless a Children’s Magistrate or Children’s Registrar directs 
otherwise 
 
18.3  Following compliance with a subpoena a Children’s Magistrate may make an 
direction permitting the parties to inspect or copy or uplift the document or thing 
produced. 
 
18.4  Before making a direction under this clause a Children’s Magistrate must be 
satisfied that each party: 

(a) who has an address for service in the proceedings; and  
(b) who is not present, and whose lawyer is not present, in the court;  

 
has been given reasonable notice of: 
  

i. the name and address of the person to whom the subpoena is addressed; and  
ii. the document or thing required to be produced by the subpoena; and  
iii. the fact that the subpoena has been served; and  
iv. the date on which the subpoena is listed, and 
v. any application that a document or thing be copied or uplifted 

 
18.5  If copy access is granted to any document or thing produced on subpoena, it 
shall be a condition of copy access that the copy shall not be used for any purpose 
other than the proceedings for which the document has been produced, unless a 
Children’s Magistrate otherwise directs.  
 
18.6  Any copy made as a result of access granted to a subpoenaed document or thing 
shall be returned to the party which produced the document or thing within 21 days 
after the decision of the court in the proceedings in which the document or thing was 
produced, unless an appeal has been filed. 
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18.7  This direction does not prevent the document or thing copied being provided to 
an expert witness for the purposes of expert evidence being given in the proceedings. 
 
19.  Orders and directions agreed between the parties in proceedings 
 
19.1  Parties are  encouraged  to consult and determine the best way of resolving any 
issues in dispute.  If a common position is reached by the parties as to what orders, 
undertakings and/or directions should be made by a Children’s Magistrate, the parties 
should record those agreed orders, undertakings and/or directions in the form of a 
draft minute of order. 
 
19.2  Any agreements reached in consultation must reflect the objects and principles 
of the Act, and a Children’s Magistrate is not obliged to make any orders or directions 
which are recorded in a draft minute of order. 
 
20.  Duration of Orders 
 
If an interim order does not specify the duration of the order or the date upon which it 
expires, then the interim order will be taken to continue until a Children’s Magistrate 
makes a further order which is contrary to that interim order. 
 
21.  Service of documents before contested hearing date allocated 
 
21.1  A hearing date in any contested matter (other than the hearing of an application 
for a contested interim order) will not be set until there has been a compliance check 
in accordance with clause 22 below.  The date for the compliance check will be 
shortly after the expiry of the timetable given to the parties to serve documents. 
 
21.2  At least seven days before the date set for the compliance check in any contested 
matter (other than the hearing of an application for a contested interim order) each 
party shall serve on the other parties a list of documents to be relied upon by that 
party at the contested hearing. 
 
21.3  At least four days before the date set for the compliance check in any contested 
matter (other than the hearing of an application for a contested interim order) each 
party shall serve on the other parties: 

(a) a list of witnesses who are required for cross-examination; and 
(b) a statement of issues in dispute. 

 
22.  Compliance check 
 
22.1  At the compliance check a Children’s Magistrate or Children’s Registrar will 
ensure  directions of the court have been complied with and that the matter is ready 
for hearing. 
 
22.2  Legal representatives and unrepresented parties attending a compliance check 
have a collective responsibility to assist the court by ensuring:– 
 

(a) that all relevant applications, affidavits and reports have been filed; 
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(b) that the application(s), affidavits and any reports have been reviewed and 
there is no need to amend the application nor file further evidence; 

(c) that all relevant interlocutory matters have been attended to and that the matter 
is ready for hearing; 

(d) that all possibilities of reaching agreement have been fully explored. 
(e) the issues to be addressed at the final hearing are clearly identified; 
(f) that the evidence addressing those issues is filed or otherwise available; 
(g) that all expert witnesses to be called by a party are available and that the 

witness has been provided with all relevant material, including relevant 
material which has emerged since their report was written. Any such 
additional material is to be provided well before the witness is required to give 
evidence; 

(h) all other parties have been notified of which witnesses are required for cross-
examination; 

(i) the length of time required for the cross-examination of each witness has been 
estimated; 

(j) all witnesses have been timetabled and are available; 
(k) expert witnesses in particular should be allotted specific dates and times for 

their evidence, and the length of time allocated for their evidence must be 
carefully assessed to ensure that it can be given without the witnesses being 
required to return to court on a second occasion; 

(l) all documents, the production of which is sought upon subpoena, have been 
produced;   

(m) (where relevant) a chronology of events and list of issues for determination is 
available to assist the court; 

(n) (where applicable) all assessments have been done, care plans and 
permanency plans have been filed and served on other parties; and 

(o) the attendance of  the Authorised Clinician, Children’s Court Clinic, if 
required, has been requested through the court’s registry in accordance with 
Practice Note 3 of 2002.   

 
22.3  If at the compliance check the presiding Children’s Magistrate or Children’s 
Registrar is satisfied that the parties have complied with all court directions then a 
hearing date is to be set, or if already set, that hearing date can be confirmed. 
 
22.4  If at the compliance check the presiding Children’s Magistrate or Children’s 
Registrar finds that a party or parties have failed to prepare their case in accordance 
with court directions, a hearing date may nevertheless still be provided in the best 
interests of the child or young person, however the defaulting party or parties will be 
given specific, detailed directions, and compliance with those specific directions will 
be compelled.  Failure to comply with such further specific directions will usually 
result in the proceedings being determined on the evidence that has been filed in 
compliance with the court’s timetable and directions. 
 
22.5  Failure to comply with the  directions of the court may result in an order for 
costs. 
 
22.6  If a legal practitioner acts as agent for a party, the agent must forward a copy of 
any court orders and directions to the principal legal practitioner as soon as possible, 
and in any case within 24 hours of those orders and directions being made. 
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23.  Re-listing for non-compliance with directions 
 
If any direction is not complied with the matter may be re-listed before the court on 
48 hours notice for further directions. A Children’s Magistrate or Children’s Registrar 
may re-list a matter for further directions of the court’s own motion, or on the 
application of a party, if any court direction is not complied with. 
 
24.  Applications for adjournments 
 
Children’s Court Practice Direction 20 sets out the procedure for seeking to vacate a 
hearing date.  In care proceedings, adjournments and extensions of deadlines will only 
be granted in special circumstances.  Legal practitioners are to advise their clients that 
the court will insist on actions being ready to proceed in accordance with the court’s 
directions. 
 
25.  Excusing personal attendance of child or other person from 
hearing 
 
The court may excuse the attendance of the child or young person, or any person 
responsible for the child or young person or any person given leave to appear in care 
proceedings, at the hearing of the application, and may continue to hear and determine 
the application in the absence of such child, young person or person.  The court is 
taken to have excused the attendance of a child under the age of 10 years unless a 
direction to the contrary is given. 
 
26.  Facilitating admission and admissibility of expert evidence 
 
26.1  A report containing expert opinion evidence, whether prepared for the purpose 
of the proceedings or otherwise, may be admitted into evidence if; 

(a) a copy of the report has been served (or filed and dealt with pursuant to clause 
l8 or 36 of the Children’s Court Rule 2000), and – 

(b) no party required the author of the report to attend for cross-examination;  
(c) the author is available for cross-examination either in person or by audio or 

visual link; or 
(d) the court excuses the attendance of the author for cross-examination. 
 

26.2   The court may excuse the author from attending for cross-examination where it 
appears to the court that- 

(a) the author is unfit to attend; 
(b) the author is outside the jurisdiction of the court and it is not reasonably 

practical to secure his or her attendance; or 
(c) having regard to all the circumstances of the case, undue delay or expense 

would be caused by calling the author to testify. 
 
27.  Expert opinion in proceedings 
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27.1  A document to be tendered in evidence in proceedings that includes matters of 
expert opinion shall also state the author’s qualification to express that expert opinion, 
including the author’s relevant qualifications, training and experience. 
 
27.2  This clause does not apply to a document produced on subpoena or as an 
annexure to an affidavit, or to a document which includes expert opinion which is not 
contested. 
 
28. The Supreme Court Expert Witness Code of Conduct  
 
The Supreme Court of New South Wales Expert Witness Code of Conduct is to apply 
to all expert reports referred to in this Practice Direction. 
 
29.  Use of Expert Conferences   
 
A Children’s Magistrate  may make: 
 

(a) directions, upon such terms as may be thought fit, that the parties cause any 
experts or some of them to confer with a view to identifying agreement 
between them, and the identification of any points of difference between 
them, and the reasons for any such points of difference. 

 
(b) at the same time as, or subsequent to, making a direction for  an expert’s 

conference as referred to in sub-paragraph (a) above, a further direction may 
be made that the parties prepare an agreed statement of the points of 
agreement and/or differences remaining between experts following such 
conference and the reasons for those points of difference. 

 
30. Applications for Assessment Orders 
 
30.1 An application for an Assessment Order should contain a succinct and brief 
list of issues to be addressed by the clinician authorised by the Children’s Court 
Clinic.  The issues to be addressed must not contain prejudicial comments or adverse 
opinion about the person to be assessed. 
 
30.2 An application for an Assessment Order must be supported by evidence that; 

(a) outlines circumstances that justify the making of an Assessment Order at 
this time, and 

(b) clearly identifies all previous relevant clinical assessments undertaken of 
the child, children or family. 
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31.  Provision of documents to Children’s Court Clinic or to person 
appointed pursuant to s.58(2) 
 
31.1  When a Children’s Magistrate makes an assessment order for the preparation of 
a report by the Children’s Court Clinic, he or she will make directions to ensure the 
Children’s Court Clinic is provided with the documents necessary to comply with the 
Assessment Order.  A party directed to provide documents to the Children’s Court 
Clinic is to provide a File of Documents in accordance with Clause 32 below. 
 
31.2  When a Children’s Magistrate makes an order appointing a person to prepare an 
assessment report pursuant to s.58(2), he or she will make directions to ensure the 
assessor is provided with the documents necessary to make the assessment.  A party 
directed to provide documents to the assessor is to provide a File of Documents in 
accordance with Clause 32 below. 
 
32.  Standard Directions regarding the File of Documents 
 
32.1  When a  Children’s Magistrate orders an assessment by the Children’s Court 
Clinic, the order will be taken to contain directions that the applicant (or other party as 
directed by the Children’s Magistrate) will, within five days of the making of the 
assessment order, provide a File of Documents to the Children’s Court Clinic. 
 
32.2  The File of Documents provided must contain the following: 
 

(a) A list of all documents. 
(b) All applications and orders in the current proceedings. 
(c) The names and contact details of each party to the proceedings, of each legal 

representative and each person to be assessed. 
(d) Who to contact if further information/clarification is required. 
(e) All documentary or other evidence filed in the proceedings, unless a document 

or a portion thereof is specifically excluded by agreement of the parties or by 
order of the court. 

(f) Any documents that have not been filed in the proceedings but all parties 
agree should be included in the File of Documents, or the court has ordered 
their inclusion. 

(g) Any clinical reports that have been identified as relevant in paragraph 30.2(b) 
herein unless a report is specifically excluded by agreement of the parties or 
by order of the court.  

 
32.3  If the Authorised Clinician from the Children’s Court Clinic is requested to 
attend court to give evidence then the party requesting that attendance (or another 
party as directed by the court) shall send to the Children’s Court Clinic a copy of all 
the evidence, care and permanency plans filed since the File of Documents was sent. 
This additional material must be sent to the Children’s Court Clinic at least three 
weeks before the date the Authorised Clinician is due to attend court to give evidence. 
 
32.4  The requirements of this clause also apply to the provision of information to an 
assessor appointed under s 58(2). 
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33.  Examination & assessment of children and young persons 
 
33.1  A child or young person the subject of proceedings must not be examined or 
assessed for the purpose of placing evidence before the court without the leave of the 
court, except pursuant to an assessment order made under s.53 of the Act.  
 
33.2  If the court gives leave for such assessment, the court may make such directions 
as it considers appropriate for the provision of any report of that assessment. 
 
34.  Emotionally damaging material in reports - child under twelve 
years of age 
 
34.1  A Children’s Magistrate may direct that a report or other documentary evidence 
(or any part thereof) not be given, or its contents disclosed, to a child who is under 
twelve years of age and the subject of a care application.  In making that 
determination the court may take into account the prejudicial effect on the child of not 
becoming aware of the information contained in the report or document, and any 
psychological/emotional harm that is likely to be occasioned to the child if the child is 
made aware of that information. 
 
34.2  If a Children’s Magistrate determines that the report or other documentary 
evidence (or any part thereof) should not be disclosed to the child, the Children’s 
Magistrate shall give such directions as he or she considers necessary to prevent the 
child becoming aware of such information contained in the report or document. 
 
34.3  If a Children’s Magistrate determines that the report or other documentary 
evidence (or any part thereof) should be disclosed to the child, the Children’s 
Magistrate may nonetheless delay the release of the information or give further 
directions which, in their opinion, may minimise any likely psychological/emotional 
harm to the child. 
 
35.  Emotionally damaging material in reports - child over twelve 
years of age 
 
A Children’s Magistrate may make directions to ensure a child/young person who is 
over twelve years of age receives any information that has the potential to cause 
psychological or emotional harm in an appropriate setting and from a suitably 
qualified person. 
 
 
Scott Mitchell 
 
Scott Mitchell 
Senior Children’s Magistrate 
Deputy Chief Magistrate 
12 September 2007 
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