
CRIMES AMENDMENT (CONSENT—SEXUAL ASSAULT OFFENCES) BILL 
Second Reading 

 
Debate resumed from 7 November 2007. 
 
The Hon. JOHN AJAKA [3.16 p.m.]: The Crimes Amendment (Consent—Sexual 
Assault Offences) Bill seeks to amend the Crimes Act 1900 in the following ways. First, 
it defines "consent" for the purpose of sexual assault offences as "if the person freely and 
voluntarily agrees to the sexual intercourse". Previously the common law definition 
prevailed. Secondly, it repeals section 61 R, which currently provides: 

… a person who has sexual intercourse with another person without the 
consent of the other person and who is reckless as to whether the other 
person consents to the sexual intercourse knows that the other person does 
not consent to the sexual intercourse.  

 
It replaces this provision with new section 61 HA (3), which retains recklessness but also 
provides that the person knows that the other person does not consent to the sexual 
intercourse if the person has no reasonable grounds for believing that the other person 
consents to the sexual intercourse. The judge or jury must have regard to all the 
circumstances of the case, including any steps taken by the person to ascertain whether 
the other person consented to the sexual intercourse but not including any self-induced 
intoxication of the person. New section 61 HA (4) provides that a person does not 
consent when complainants do not have the capacity or opportunity to consent because of 
sleep or unconsciousness, or a person consents due to threats. 
 
New section 61 HA (5) provides that consent is not given when a complainant acts out of 
a mistaken belief or due to fraud. These provisions replicate the current section 61 R (2). 
New section 61 H A (6) provides that the grounds on which it may be established that a 
person does not consent to sexual intercourse will include when they are substantially 
intoxicated by alcohol or induced by intimidatory or coercive conduct or abuse of a 
position. New section 61 H A (7) provides that lack of physical resistance by a 
complainant is not in itself sufficient to constitute consent. The Opposition will seek to 
amend the motion to refer the bill to the Standing Committee on Law and Justice for 
inquiry and report. 
 
The bill appears to have been introduced as part of the Government's response to the 
Justice for Women Now campaign initiated by the Daily Telegraph. The campaign was 
run by the newspaper throughout the end of May and was motivated by several rape 
victims' concerns with the court process. The Daily Telegraph sought four key reforms, 
which are as follows. First, there must be no delays, with a limit of 12 months to be set 
from the date that charges are laid to the end of the appeal process. Secondly, the 
newspaper called for the inclusion of a lawyer for the victim as opposed to the Crown 
Prosecutor handling the matter. 
<6> 
Thirdly, "no" means "no", a simple statutory definition of consent that states that the 
person has the capacity to consent and did so freely and voluntarily. Fourthly, a one-stop 



shop where all government services come to the person who is raped rather than making 
the victim attend to all appointments.  
 
In response to the campaign the Attorney General said that the system had failed rape 
victims and he launched a discussion paper on the meaning of consent. Throughout the 
campaign The Opposition called on the Government to increase funding to the criminal 
justice system to remove delays, provide further assistance to victims, set up one-stop 
shops and provide special courts for sexual assault offences. These calls were in line with 
the recommendations of the 2005 Criminal Justice Sexual Offences Task Force. 
Furthermore, the bill effectively creates a new crime of negligent sexual assault, inserting 
section 61HA (3) (c), which states:  

The person has no reasonable grounds for believing that the other person 
consents to the sexual intercourse. 

 
The significance of this provision is enhanced by the fact that section 61HA (3) (e) states 
that the court cannot have regard to any self-induced intoxication of the person 
committing the act. The Attorney General claimed in his second reading speech that these 
changes are in line with what was recommended by the sexual assault task force, I 
understand recommendation 14. However, task force recommendation 14 was not nearly 
as definite as some of the others. It asked the Attorney General's Department to give 
"further consideration to whether the common law should be modified to adopt an 
objective fault element for offences of sexual intercourse without consent, or by 
introduction of a new provision creating a separate offence". If we look at the 
recommendations of the task force in this regard we see that there are 70 
recommendations. I do not propose to read each and every one of the recommendations 
as they are clearly available to honourable members. However, I think it is important to at 
least look at or canvass some of them. Recommendation 1 states:  

With respect to complaints of sexual offences, further research should be 
undertaken as to:  
 
the reasons for criminal proceedings not being commenced following a 
police investigation; and/or 
the reasons for prosecutions being discontinued and the point in the court 
process when this occurs.  

 
Recommendation 3 states: 

There should be immediate action taken to ensure there is consistent and 
accurate information in a variety of formats given to victims from the 
outset by service providers about their rights and the criminal justice 
process. 

 
Recommendation 5 states: 

NSW Ministers from relevant portfolios (Police, Health, DoCS, AGs) 
should give serious consideration to the development of "one-stop-units" 
to provide co-ordinated service delivery for adult sexual assault victims. 



"One-stop- shops" could be established within Sexual Assault Services, 
NSW Health with separate and directed funding. 

 
Recommendation 6 states: 

Consideration should be given to the role of a case manager within the 
"one-stop-shops". The introduction of a case manager and other issues of 
case planning and management of victims matters, joint collaboration and 
accountability should be referred to the Human Services CEOs to 
determine the best way to use existing health facilities— 

 
and then it goes on giving examples. Recommendation 9 states: 

NSW should include a statutory definition of consent in the Crimes Act 
1900 (NSW).  

 
Recommendation 10 states: 

A definition of consent should be adopted, partially based on the UK 
definition; that is: a person consents if he or she freely and voluntarily 
agrees to the sexual act and has the capacity to make that choice.  

 
Recommendation 14 states: 

The NSW Attorney General's Department should give further 
consideration to whether the common law should be modified to adopt an 
objective fault element for offences of sexual intercourse without consent, 
or by introduction of a new provision creating a separate offence. 

 
The two points to that recommendation are that it was asking the Attorney General to 
give further consideration and asking that further consideration be given to a new 
provision creating a separate offence. Recommendation 29 states: 

A working party should be established to monitor the impact of R v Ellis 
on the admissibility of tendency and coincidence evidence in sexual 
assault trials, with particular focus on exclusion of evidence on the basis 
of concoction. The working party should report to the Attorney General 
within 12 months.  

 
Recommendation 30 states: 

The Bench Book should be amended to provide clear guidance on the need 
for an inquiry as to whether there is a real possibility of joint concoction 
where the defence raise this as a basis to exclude tendency and/or 
coincidence evidence. 

 
Recommendation 33 states: 

A Longman style direction should be retained in appropriate cases. 
 
Recommendation 41 states: 



Further training should be made available to JIRT officers with respect to 
one-on-one reviews, refresher courses, training involving children and 
expert feedback. 

 
As I indicated, there are 70 recommendations and I do not intend to go through each and 
every one of them. The Government has used the review of the consent laws as its 
response to the Daily Telegraph campaign. There is no reason to think that it will succeed 
in increasing conviction rates or make life easier for sexual assault victims. Indeed, the 
English experience suggests otherwise. The United Kingdom Sexual Offences Act 2003 
sought to clarify the law on consent by defining the offence of rape as being committed if 
a person deliberately penetrates the vagina, anus or mouth of another when that person 
does not consent to penetration and the perpetrator has no reasonable belief that consent 
was given. This is an objective test and is to like effect as the third limb of the definition 
of consent in this bill, but the English Act does not also preserve the first two limbs 
involving actual knowledge of lack of consent and recklessness. The extra limb is likely 
to cause greater confusion among juries. The English are not happy with the outcomes of 
the change with the very low conviction rates not increasing.  
 
There are a number of arguments against the bill, which include, firstly, that the 
cumulative effect of the bill criminalises actions that should not be subject to the severe 
penalties that are currently imposed on sexual assault. Such scenarios could include two 
people being intoxicated, one giving consent and then alleging rape the next day once 
that person is sober. Under the changed law this may be considered sexual assault as the 
person has suffered from incapacity and the person alleged to have committed the assault 
is to be assessed by the standards of a sober, reasonable person, and may be found to 
have lacked reasonable grounds for believing the other person had the capacity to 
consent. Secondly, the changes will add an objective element to a criminal test, which is 
not in line with the criminal tenet of mens rea—guilty mind—and, as such, will 
criminalise actions that are not necessarily criminal in nature. The introduction of an 
objective test into a predominantly subjective field may have the effect of confusing 
juries rather than clarifying the position.  
 
A number of parties have been consulted, including the New South Wales Rape Crisis 
Centre, which as I understand it is in favour of the proposal; and the New South Wales 
Bar Association and the Law Society of New South Wales, which are against the 
proposal. In that regard, I feel I shall read onto the record the submission made by the Bar 
Association in relation to this bill. It raises some serious matters of concern. The 
association states:  

This Bill is opposed. Two particular aspects of the Bill are matters of great 
concern:  
 
(a) The statutory definition of consent to sexual intercourse; and 
 
(b) The deeming of knowledge of absence of consent where the alleged 
offender "has no reasonable grounds for believing that the other person 
consents to the sexual intercourse".  



 
A. Definition of "consent to sexual intercourse" 
 
The Bill defines consent in a number of provisions. The primary provision 
is s 61HA(2) which provides that "a person consents to sexual intercourse 
if the person freely and voluntarily agrees to the sexual intercourse". In 
addition, s 61HA(4)(a) provides that a person does not consent if the 
person "does not have the capacity to consent … including because of age 
or cognitive incapacity". Reference should also be made to s 61HA(6)(a), 
which provides that there "may" not be consent if the person was 
"substantially intoxicated".  

<7>  
The Attorney-General, in the Second Reading Speech, advanced a number 
of arguments in support of these provisions. None is persuasive: 
 
(a) The definition does not "clearly articulate what does and does not 
amount to consent". The formulation "freely and voluntarily agrees" is 
hardly clear. Indeed, none of the three concepts in that formulation is 
clear. 

- "freely: A Supreme Court Judge has noted that the 
Dictionary definition of "freely" is "of one's own accord, 
spontaneously; without restraint or reluctance; 
unreservedly, without stipulation; readily willingly". Thus, 
on one interpretation, no persuasion or pressure, no matter 
how trivial, could be placed on another person to consent to 
sexual intercourse. 
 
- "voluntarily": A Supreme Court judge has noted that the 
Dictionary definition of "voluntary" in relation to "a 
feeling, sentiment, etc" includes " … purely spontaneous in 
origin or character". While the criminal law traditionally 
understands the concept of voluntariness as meaning an 
exercise of the will, it is far from clear that it has that 
meaning in this context. 
 
- "agrees": the law of contract gives complex meaning to 
the concept of agreement and that is presumably not meant 
here. But how is the concept of "agreement" more precise 
than "consent" itself? 

Equally, the concept "capacity to consent" is imprecise. What "capacities" 
are required for a person to be capable of consenting to sexual intercourse? 
As for s 61HA(6)(a), how does stating that there "may" not be consent if 
the person was "substantially intoxicated" assist in determining when there 
will not be consent? The proposed statutory definition will create great 
uncertainty and provide a fertile field for appeals.  



(b) It is wrong to imply that the current law does not "ensure that standard 
directions are given to juries". The NSW Bench Book provides assistance 
to trial judges in giving directions to juries about consent, without the 
constraints of fixed statutory definitions. 

"Consent involves conscious and voluntary permission by [the 
complainant] to engage in sexual intercourse with the accused. It 
can be given verbally, or expressed by actions. Similarly, absence 
of consent does not have to be in words; it also may be 
communicated in other ways. Consent which is obtained after 
persuasion is still consent. However, the law specifically provides 
that a person who does not offer actual physical resistance to 
sexual intercourse is not, by reason only of that fact, to be regarded 
as consenting to the sexual intercourse …"  

This standard direction is preferable to the Bill in a number of important 
respects. It makes clear that consent obtained after persuasion is still 
consent, at least for the purposes of the criminal law. It uses the term 
"permission" rather than "free agreement". It does not suggest that 
intoxication necessarily means lack of consent. 
 
(c) It is dangerous to use the criminal law for the purpose of having "an 
educative function for both the community and juries". The criminal law is 
a very blunt and brutal instrument for influencing social behaviour. The 
criminal law should be reserved for behaviour that is so seriously wrong as 
to be deserving of criminal punishment—not behaviour that might be 
regarded as uncivilised or lacking respect for others. The penalties for 
sexual assault are very severe. While it may well be desirable to foster 
community attitudes of respect for sexual autonomy and mutuality in 
sexual relationships, criminal offences must be defined in a way that 
catches only conduct that is generally regarded as so culpable as to be 
deserving of punishment. 
 
(d) In fact, the proposed changes to the criminal law are demeaning to 
women. They implicitly make assumptions about the inability of women 
to give consent when intoxicated or placed under pressure or offered 
inducements to engage in sexual intercourse. 
 
B. Deeming knowledge of absence of consent where there are "no 
reasonable grounds for believing that the other person consents to the 
sexual intercourse" 
 
The complexity and uncertainty arising from the proposed definition of 
"consent" will only be exacerbated by the need for judicial directions in 
relation to the three different ways that "knowledge" of absence of consent 
may be proved. 
 
However, the fundamental objection to the third alternative basis in s 



61HA(3)(c) ("no reasonable grounds for believing that the other person 
consents") is that it does not require any form of "guilty mind" but 
imposes criminal liability on the basis of negligence. An accused person 
should not be liable to conviction for a sexual assault in circumstances 
where he or she honestly believes that there is consent to sexual 
intercourse. 
 
The Attorney-General, in the Second Reading Speech, states that "the 
subjective test is outdated". It is nothing of the sort. It is a fundamental 
principle of the criminal law that should be abandoned only where the case 
for doing so is overwhelming. There is no evidence to support the claim 
made by the Attorney-General that there has been a verdict of not guilty 
where "the offender has genuine but distorted views about appropriate 
sexual conduct". 
 
Given that sexual assault is a serious crime with severe maximum 
penalties, reserved for behaviour that is so seriously wrong as to be 
deserving of such criminal punishment, the case for making this 
fundamental change to the law is not established. Particular reasons 
supporting this conclusion include: 

(a) In practice, a jury that concludes that an accused had no 
reasonable basis for believing that the complainant had consented 
will, in most circumstances, then conclude that the accused did not 
believe that consent was present. 
(b) Although there are strict liability offences with substantial 
penalties within the criminal law (where death or grievous bodily 
harm occurred as a result of the offender's conduct), these are the 
exception, rather than the rule. 
(c) An accused who is so stupid or negligent as to fail to appreciate 
that there are good reasons to conclude that consent is absent 
should not be regarded as in the same league of culpability as an 
accused who knows that consent is absent or is reckless about 
consent. 
(d) An accused who lacks the capacity of a hypothetical reasonable 
person (for example, an accused with a mental disability) and who 
mistakenly believes that consent is present should not be held to 
the standard of people who have full capacity. 
(e) It is quite wrong to make such an offender liable to the same 
maximum penalty as the offender who knows that consent is 
absent or is indifferent as to whether consent is present or not. The 
maximum penalty for negligently causing grievous bodily harm (2 
years) is much lower than the maximum penalty for reckless 
infliction of grievous bodily harm (10 years). 
(f) In addition, it would be quite undesirable to create a situation 
where, after a jury trial, the sentencing judge did not know the 
basis upon which the jury found the accused guilty and could 



proceed to sentence on a much more serious basis than that in fact 
determined by the jury. 

 
C. Examples of possible application of the proposed amendments. 

Example 1  
 
A woman goes out on a first date with a man. After they have both drunk 
too much, she says "yes" to sex. The next morning the man has moved on, 
she feels humiliated and decides to go to the police. If the law is changed 
as proposed, their apparent consent may not be regarded as true consent on 
the basis that there was no "free agreement" or because she suffered from 
"cognitive incapacity" (part of the new definition of "consent") because 
she was drunk. As for the man, even if he believed that "yes" meant 
consent, that will not save him if he lacked "reasonable grounds" for 
believing she had the "capacity to consent". The jury will be told that they 
must ignore the fact that he was drunk and judge him by the standards of a 
sober "reasonable person". If that sober reasonable person would have 
come to the view that she, because of her drunkenness, lacked the capacity 
to make a free agreement, then he is guilty. 

Example 2  
 
A young man and a young woman are in a boyfriend/girlfriend 
relationship. The young man asks for sex but she is reluctant. After a time, 
he says to her that they will have to break up unless she says "yes" to sex. 
She says "yes" and they have sex. The next day she regrets her decision 
and tells her mother. Her mother calls the police. If the law is changed as 
proposed, her apparent consent may not be regarded as true consent on the 
basis that there was no "free agreement". As for the man, even if he 
believed that "yes" meant consent, he will be convicted of an offence 
carrying a maximum penalty of 14 years imprisonment if his grounds for 
believing that she consented were not "reasonable"—if a "reasonable 
person" would have believed that her apparent consent was not "freely and 
voluntarily" given. 

Conclusion 
 
For all these reasons, the Crimes Amendment (Consent—Sexual Offences 
Bill) 2007 is opposed. This Bill greatly extends the reach of the criminal 
law, for no good reason. The proposed changes to the law are unnecessary, 
uncertain and create a very real danger of injustice. 

That concludes the submission by the Bar Association. I previously indicated that the 
Opposition would move to amend the motion. Therefore, I formally move: 

That the question the amended by omitting all words after "that" and 
inserting instead "this bill be referred to the Standing Committee on Law 
and Justice for inquiry and report". 

<8> 
The Hon. HELEN WESTWOOD [3.40 p.m.]: The Crimes Amendment (Consent—



Sexual Assault Offences) Bill 2007 is an important bill. From my experience of working 
in the community sector, particularly in women's health, I certainly know how important 
it is to women and to victims of sexual assault throughout New South Wales. Some issues 
raised by the Hon. John Ajaka should be addressed. I will respond to several points raised 
in public discussion on the bill, particularly those of the Bar Association referred to by 
the Hon. John Ajaka. At the outset I acknowledge the work of the New South Wales 
Rape Crisis Centre and in particular its manager, Karen Willis, who was in Parliament 
House earlier today. In 2006 Karen Willis addressed the Institute of Criminology and 
raised a number of points. She said: 

In 2005, there were just under 9,500 complaints of sexual and indecent 
assault made to NSW Police. The Australian Bureau of Statistics estimates 
that 20% of assaults are reported. This means that in 2005 there were 
approximately 45,000 incidences of indecent and sexual assault in NSW. 
Annual conviction rates are consistently under 500 persons with not all of 
those convicted receiving custodial sentences. The rate of reporting 
through to conviction in sexual assault is far lower than for any other 
criminal offence. 
 
On any measure the criminal justice system is failing to respond to and 
ensure justice for victims of sexual assault. 

Karen's experience at the New South Wales Rape Crisis Centre has led her and many 
other women in the community, and victims of sexual assault, to call for changes to the 
law. That is why this bill is so important. Our Attorney General is to be commended for 
his willingness to listen to victims and to ensure that our laws reflect the values of our 
community. The Bar Association claims, firstly, that the new sexual assault law will 
criminalise consensual sexual intercourse if the parties were drunk. The bill does not do 
that. The current state of sexual assault law, which has been well settled for many years, 
is that if someone has become so intoxicated that he or she does not have the capacity to 
say yes or no to sex, no consent can be given, and having sex with someone in those 
circumstances is rape. 
 
That is quite different from the situation where people have something to drink, lose their 
inhibitions and have sex. The law recognises that just because people get drunk does not 
mean that they lose their capacity to make decisions and give, or refuse to give, their 
consent. Secondly, the association claims that there is a clear potential for criminalising 
conduct that should not be subject to the severe penalties that are currently imposed for 
sexual assault. The introduction of an objective fault test is an important part of 
modernising New South Wales sexual assault laws. The new laws are aimed at helping 
define community standards about sexual assault and playing an educative role in cultural 
attitudes towards it. 
 
The current subjective test is outdated. It reflects archaic views about sexual activity; that 
is, that men can assume a woman's consent without any reasonable grounds and without 
taking any steps to find out whether she consents. It fails to ensure a reasonable standard 
of care is taken to ascertain a person is consenting before embarking on potentially 
damaging behaviour. An objective test is required to ensure a jury applies its 



commonsense regarding current community standards. During the consultation process, 
the Bar Association argued that if an objective fault test was introduced it would have to 
be done as part of a secondary sexual assault offence, with lower penalties. The majority 
of those consulted rejected that proposition because it sends the message that some rape 
is not serious. The Government believes that all sexual assault is serious and should have 
the same penalties. 
 
Under the new laws, as with the current situation, the seriousness of the offending 
conduct will be a matter for the judge to decide at sentencing. Sentencing judges will take 
into account the relevant conduct or knowledge as to consent when imposing sentence. 
Another assertion by the Bar Association was that the changes to the law were not 
recommended or supported by the New South Wales Criminal Justice Sexual Offences 
Taskforce. The task force recommended that the objective fault test be given further 
consultation. The Attorney General's Department has carried out further consultation on 
the discussion paper and draft bill. All those who were consulted, with the exception of 
Stephen Odgers and Legal Aid, supported these changes. 
 
In a written submission, the Director of Public Prosecutions supported the adoption of the 
objective fault test and recommended how it should be drafted, and referred in particular 
to an element of the United Kingdom law that should not be included. The bill has been 
drafted in accordance with those recommendations. The Director of Public Prosecutions 
has been shown a recent draft of the bill and has raised no objections to it. 
 
The Bar Association claims also that it is not fair that evidence can be given about the 
victim's intoxication but not about the intoxication of the accused. There is nothing new 
in the bill about the prohibition on evidence about self-induced intoxication in sexual 
assault. That prohibition applies to a broad range of offences in the criminal law—those 
classified as not being offences of specific intent—to ensure that the perpetrators cannot 
use the fact that they got themselves drunk as an excuse for their criminal behaviour. 
 
Another assertion by the Bar Association is that under the proposed law a jury could 
accept that an accused honestly, although unreasonably, believed that there was consent, 
yet he could be sentenced by a judge on the basis that he knew there was no consent. That 
is an incorrect assertion. The judge will make the sentencing decision based on the facts 
of each case, the actions of the accused, whether the accused knew or was reckless about 
the consent of the victim, or believed that there was consent but there were no reasonable 
grounds for that belief. For the purposes of sentencing, the judge will not deem that the 
accused knew there was no consent if he was reckless or had an unreasonable belief. 
 
This is a very important reform for victims of sexual assault, one that has been called for 
for many decades. Many of us who have worked with victims or their families and 
friends, or who have been victims, recognise the difficulty with our criminal justice 
system. The system was never designed to deal with the uniqueness of sexual assault. 
Many criticisms have been made of that system. Often it is believed that the system is not 
there to bring perpetrators to justice, but rather to transform a trial into an inquiry about 
the credibility of the complainant. It is often for those reasons that many people have 



called for reform, particularly those who advocate on behalf of victims. 
 
It is really important that our criminal justice system not be seen as a barrier to victims of 
sexual assault achieving justice. All members of this House should support any reform 
we can bring about that will ensure that perpetrators of sexual assault are brought to 
justice and are convicted. I commend all those who were involved with the Sexual 
Offences Taskforce and those who made submissions. It is very important that our laws 
reflect the values of our community. The Bar Association is out of step with community 
values and beliefs; the Rape Crisis Centre certainly represents victims. The Government 
is far more in touch with the beliefs and values of our community when it comes to laws 
to protect victims of sexual assault and to ensure that perpetrators are convicted. It is 
important that our laws send messages that sexual assault will not be tolerated, and that 
no means no. I am happy to support the bill and I again commend the Attorney General 
for his willingness to reform our laws to ensure that victims of sexual assault will be 
protected. 
 
The Hon. ROBYN PARKER [3.39 p.m.]: In contributing to debate on the Crimes 
Amendment (Consent—Sexual Assault Offences) Bill 2007 I echo the comments of the 
Hon. Helen Westwood in acknowledging the contributions of a great many people 
towards reform of our sexual assault legislation over the past few years. I acknowledge 
the ongoing and passionate work on behalf of women in particular as well as for all 
victims of sexual assault, whether they be men, women or children. I acknowledge in 
particular Karen Willis, the Manager of the New South Wales Rape Crisis Centre for her 
work, and Dr Anne Cossins, from the Women's Legal Resource Centre, who has been 
tireless in her legal representation. 
<9> 
I acknowledge all those who have been involved in providing health and support services 
across the board to sexual assault victims, supportive people in the legal profession and in 
the police, and all those groups that have come into contact with them. 
 
Sexual assault victims need our continued support. We must enact legislation that meets 
with community expectations, and that makes it easier for victims to come forward. After 
all, we want to achieve results that are fair to victims and to accused persons alike: we do 
not want to sway the legal position to such an extent that one side or the other is given 
undue support. Over the past few years, good and welcome legislative changes have been 
made, for example, closed-circuit television cameras, closed courts, and the availability 
of videotaped evidence. Recently we passed legislation to deal with the way in which 
alleged victims can present evidence. It is a horrendous ordeal and a deterrent for sexual 
assault victims who have suffered such violation of their persons to go through a legal 
system that could make them victims all over again. 
 
This legislation, which will establish a statutory definition of "consent", goes some of the 
way towards resolving this problem—an issue about which I will talk about later. I 
understand that judges are aware of the definition of "consent" and that jurors are 
presented with that information. However, it must be defined in legislation to ensure that 
the public are aware of our view and the view of society. I thank the Daily Telegraph for 



running a campaign on an issue that I believe has been kept out of the public arena for too 
long. Brave people such as Tegan Wagner, with the support of some media outlets, 
journalists and authors, have taken on the system and have said, "This is not good 
enough. We need to do better." I have received correspondence from a number of groups, 
but I will refer in particular to the comments of Dr Anne Cossins from the Women's 
Legal Resource Centre who had this to say about consent: 

Consent will be defined as "free and voluntary agreement" where there is 
force, intimidation, abuse of authority, or unlawful detention by the 
accused, or where the complainant is intoxicated or otherwise lacks the 
capacity to consent there can be no free and voluntary agreement and no 
consent. 
 
Most sexual assault cases involve the complainant's word against the word 
of the accused. The absence of a definition of "consent" in New South 
Wales has presented problems for juries, particularly when we know that 
jurors' decisions are affected by their own attitudes, beliefs and prejudice 
about sexual behaviour. 

 
She goes on to state: 

A definition of "consent" will give juries greater guidance when assessing 
the evidence and deciding whether or not the complainant actually did 
give their consent freely and voluntarily. 

 
But the most important part of consent is that it is an educative tool. The new definition 
of "consent" states what we already know—that most reasonable people no longer 
consider appropriate predatory or opportunistic behaviour for gaining sexual intimacy. 
The new definition sends a message that sex gained by any means other than free or 
voluntary agreement is not acceptable in our society. It is no defence to state that 
someone was asleep, intoxicated, unconscious, or unable to resist. The law now 
recognises that people in that condition do not have the capacity to consent. If someone 
takes advantage of a person in that situation he or she is committing a criminal act. 
 
It is wrong to believe that sexual assault will impact on only a few people in New South 
Wales. In 2006 there were 6,667 victims of sexual assault, and those are only the cases 
that were reported. The report rate is very small and it is something to which we must 
now direct our attention. Not every victim or alleged victim of sexual assault is reporting 
such an offence. The Government must allocate additional resources to tighten up 
legislation, to ensure that court conditions are more suitable and to ensure that cases are 
dealt with in a timely fashion and are concluded quickly. Rather than just fiddling around 
at the edges the Government must allocate additional resources to prevent the offence of 
sexual assault. 
 
The task force report includes a recommendation that encourages the Government to 
allocate resources for the provision of one-stop shops, caseworkers and specialised 
courts. I understand that the task force also recommends that the Government increase the 
number of forensic officers. However, I have heard nothing further about that. I ask the 



Minister, when replying to this debate, to clarify whether money has been allocated for 
the provision of additional forensic officers. The Government must take on board the 
recommendations of the task force. It should put its money where its mouth is and ensure 
that sexual assault cases do not drag on forever, that they are moved through the legal 
system quickly, and that more victims are encouraged to come forward and report cases 
of abuse. Judges and everyone else involved in sexual assault cases must continue to be 
trained, but that will require a significant allocation of resources. As I said earlier, we 
need real funding to back up the recommendations of the task force and to make these 
issues more public. Recommendation No. 7 of the task force states: 

... further and directed funding prioritised to sexual assault and counselling 
services, health and relevant NGO funding, health in the form of training 
sexual assault nurse examiners, witness assistance services, enhancement 
of existing infrastructure and health and courts, and Aboriginal family 
health strategy sexual assault people. 

 
This Government must pay attention to all those issues. It has tightened up some of its 
core and legal provisions—something that has been well received by the community—
and if other provisions in this legislation need tightening, such as the area of consent, 
they should be reviewed in the future. We must do whatever we can to encourage victims 
to come forward to report instances of abuse. We must create an environment in which 
they feel safe and in which they receive justice. I support the inclusion in the legislation 
of a new provision that defines the term "consent" but I urge the Government to allocate 
additional resources to address the other issues that I have addressed. 
<10> 
Reverend the Hon. Dr GORDON MOYES [3.59 p.m.]: I speak on the Crimes 
Amendment (Consent—Sexual Assault Offences) Bill 2007, although I realise there is 
very little time for what is a brilliantly prepared speech with good argument and very 
logical outline. I think, Mr President, as you watch the sands of time run down, I have 
now reached the conclusion of the speech and will continue on another day. 
 
Pursuant to sessional orders business interrupted and set down as an order of the day for a 
later hour. 
 
                               ----------------------------------------------------------------- 
 

CRIMES AMENDMENT (CONSENT—SEXUAL ASSAULT OFFENCES) BILL 
2007 

Second Reading 
 
Debate resumed from an earlier hour. 
 
Reverend the Hon. FRED NILE [5.03 p.m.]: The object of the Crimes Amendment 
(Consent—Sexual Assault Offences) Bill 2007, which is an important bill, is as follows: 

(a) to define "consent" for the purposes of sexual assault offences as free 
and voluntary agreement to sexual intercourse, and 
 



(b) to include in cases where consent to sexual intercourse is or may be 
negated: incapacity to consent, intoxication, persons who are asleep or 
unconscious, unlawful detention, intimidatory or coercive conduct and 
abuse of a position of authority or trust, and. 
 
(c) to provide that a person commits sexual assault if the person has no 
reasonable grounds for believing that the other person consents to the 
sexual intercourse. 

 
Members would be aware that this legislation arose after lengthy debate in the 
community about the law of consent and what appeared to be occurring in some cases. 
The definition of "consent" seemed to be favouring either an individual rapist or, in some 
cases, gang rapists. In the past I have raised concern about the exclusion in legislation of 
the historic term "rape" and the inclusion of the term "sexual assault", which I regard to 
be a vague and watered-down definition. The term "rape" could still include various 
categories such as rape, aggravated rape, gang rape, violent rape and sadistic rape, and 
different penalties could be imposed. However, that is not what is proposed in this 
legislation. 
 
This bill arises as a result of the report of the Criminal Justice Sexual Offences Task 
Force that was published in April 2006 and that contains 70 recommendations. It was a 
comprehensive review of the law in this area—perhaps the most comprehensive review in 
the past 20 years. A number of government and non-government agencies were 
represented on the task force, including those representing women's and victims interests, 
such as the Rape Crisis Centre and Women's Legal Services, members of the legal 
profession from the prosecution and defence, the judiciary, the courts, police, corrections, 
health, community services and academics. From the briefing we had from the Bar 
Association I believe that there is still some disagreement about whether the task force 
went into the detail of this legislation. One member of the Bar Association who was 
represented on the task force said that he did not support the proposed legislation, so the 
decision of the task force might not have been unanimous. 
 
The Hon. John Hatzistergos: The majority supported it. 
 
Reverend the Hon. FRED NILE: Yes, it received majority support. Modernisation of 
the law relating to consent is aimed at bringing about both a cultural shift in the response 
to victims of sexual assault by the community and by key participants within the criminal 
justice system. For those reasons, reform of the law of consent is supported by a study 
released in August 2007 by the Australian Institute of Criminology. The results of that 
study show that juror judgments in rape trials are influenced more by the attitudes, beliefs 
and biases about rape that jurors bring with them into the courtroom than by the objective 
facts presented, and that stereotypical beliefs about rape and its victims still exist within 
community. The report found that some members of the community still hold the view 
that women often say "no" when they mean "yes", that women who are raped often ask 
for it, and that rape results from men not being able to control their need for sex and 
responsibility for rape is therefore removed. 



 
I have raised this issue on a number of occasions when debating laws concerning 
pornography. There is a strong message in pornographic publicationsin particular, those 
to which I refer as rape manualsor some of the X-rated and R-rated films and videos that 
depict women who are saying "no" as meaning "yes". Men who viewed those videos and 
films could argue that their actions were based on what they saw, which is not true. That 
form of propaganda or bad educational material could mislead young men. I have always 
opposed that type of pornography, which I refer to as rape manuals rather than 
pornographic publications, as I believe it encourages men to rape women. 
 
We have been advised that currently there is no statutory definition of "consent" in New 
South Wales. A number of Australian and overseas jurisdictions have adopted a statutory 
definition of "consent". This amendment will serve a dual purpose. First, the definition 
will clearly articulate what does and does not amount to consent. Second, it will have an 
educative function for both the community and jurors and it will ensure that standard 
directions are given to juries. Lack of consent ultimately is a matter of fact to be 
determined by a jury. However, it is essential that the courts give clear and consistent 
guidance as to what it means. This important legislation is needed. 
 
The statistics summary supplied to me by the New South Wales Rape Crisis Centre 
provides alarming information concerning the increase in the number of rapes being 
reported to the Rape Crisis Centre. Those statistics reveal a dramatic increase in just one 
year. From 1 July 2005 to 30 June 2006 there were a total of 3,610 callers, and from 1 
July 2006 to 30 June 2007 that figure jumped to a total of 6,695 callers. 
<17> 
We know that only a small percentage of those people, of which the majority of course 
are women, actually proceed with the report. Only a small percentage of cases reported 
proceed to prosecution and, again, an even smaller percentage result in a conviction. 
 
It is important that the law be as clear as it possibly can on this issue and help to bring 
about convictions. Convictions will encourage rape victims to come forward. If there is 
no possibility of success and rape victims even receive advice to not report a rape, 
obviously in that environment the rapists will be winning. I note also that the Australian 
Bureau of Crime Statistics and Research estimates that only 20 per cent of women who 
are sexually assaulted report the crime. In 2005, 9,500 reports of sexual assault were 
made to the New South Wales police, but there were less than 450 convictions. That is 
out of 9,500 reports! Obviously, our priority is to reduce the number of rape attacks. If 
those numbers cannot be reduced, certainly there should be successful prosecutions and 
convictions. 
 
I have read some material in the Daily Telegraph under the headline "Rape victims praise 
law reform" concerning some young women involved in recent cases. One was Ms 
Wagner. Ms Wagner was very critical of the way lawyers representing defendants were 
attacking rape victims. It seems the old adage "all's fair in love and war" rings true in that 
defence lawyers use any means they can during cross-examination of victims. In the 
article Ms Wagner said, "They are the ones during cross-examination who make us feel 



really bad about ourselves. They are in a sense raping us all over again, mentally, in the 
witness box." This young lady was only 14 years of age when she was pack-raped by 
three Pakistani brothers whom she had only just met. At their subsequent trial three years 
later she went through three days of giving evidence in the witness box and faced 1,971 
questions by defence counsel alone. She said that the process was traumatic and defence 
counsel tried to paint her as a promiscuous skank. The article further reported her 
comments: 

No one was stepping init was horrific … If they had that training back 
then— 

she was saying that lawyers needed training— 
—I wouldn't have been badgered so much on the stand. 

Hopefully, this legislation might assist these young women to not go through such a 
traumatic experience. Another victim referred to in the same article, Sarah, who spent 
three days in the witness box, said she was more than willing to speak to barristers about 
her experience. She said: 

I would love to. My goal is to change the whole system so the court 
understands you better. 

The article said that Sarah, aged 46, had to be carried, hysterical, from the witness stand 
after giving evidence that her de facto had locked her in her home and had raped her for 
eight hours. She said: 

[The] lawyer kept asking me if I had smiled since I was raped, as if that 
has to do with anything. 

More balance is needed in the court to ensure that women who go through the process are 
not in turn made to feel again like victims or that they are being "raped" again in the 
court. Another victim, known as Miss C, has been reported in the media. An article from 
lawyersweekly.com.au states: 

Miss C, was 18 when she was raped 25 times by a group of 14 men led by 
Bilal Skaf back in August 2000. Five harrowing years beginning in 2002 
were then spent giving evidence against her attackers, during which Miss 
C was routinely subjected to humiliating and intimidating defence counsel 
tactics. During the trial of one of the accused, defence counsel alleged she 
had been "moaning in pleasure" rather than screaming out for help. Then 
prosecutor Mary Cuneen— 

whom I commend for her diligence in carrying out her professional role— 
 
The Hon. John Hatzistergos: It is Margaret Cuneen. 
 
Reverend the Hon. FRED NILE: Yes, Margaret Cuneen. However, this report says 
"Mary Cuneen". The article continued: 

… was barred from the same man's retrial in March this year due to 
perceived bias—a decision that drew public criticism and saw the victim 
withdraw from the case saying that she couldn't take it anymore. 

That victim was able to empathise with Margaret Cuneen as the prosecutor, who, in turn, 
was able to support that victim. However, when Margaret Cuneen was pushed aside the 
victim felt isolated. The article continued: 



The new prosecutor had just one week to prepare, and the alleged 
perpetrator was acquitted [a month later]. It was a charge for which the 
judge at his first trial said the evidence was "overwhelming." 
 
When I initially reported (these crimes) I did it under the mistaken belief 
that when such things happened, people that did bad things were put into 
jail," Miss C said after withdrawing from the case. 

We understand the anxiety of that young lady after going through the original cross-
examination then having to face it again without the support of that sympathetic 
prosecutor. Two amendments have been proposed to the bill, both of which deal with the 
same principle that the legislation should be reviewed. The Government amendment 
proposes a review by the Minister. The Opposition-Liberal Party amendment proposes 
that the legislation should be referred to the Law Reform Commission. Obviously, I 
support a review: whether that review is by the Minister or the Law Reform Commission 
can be debated in the Committee stage. 
 
I ask the Attorney General to give an assurance that his amendment proposes a review 
after a period of four years. He has explained that that would be required to enable 
sufficient number of cases for an evaluation to be made. If the bill is passed by the 
Parliament and in the period prior to the end of the four-year period it is shown not to be 
working in the way the Attorney General intended—or the way the Parliament 
intended—he then would move to make whatever adjustments to the legislation are 
required. I would appreciate if in his response he could put that on the record. I support 
the bill. I believe it should be given a fair trial in this State. 
 
Ms LEE RHIANNON [5.16 p.m.]: The Crimes Amendment (Consent—Sexual Assault 
Offences) Bill 2007 changes the law of consent in sexual assault cases. It makes a 
number of amendments to section 61R of the Crimes Amendment Act regarding the law 
of consent. The object of the bill is to make it clear to the courts and to the community 
what consenting to sex means. The bill provides further protections to victims of sexual 
assault by extending the legislative meaning of what may or may not negate consent. 
Importantly, this bill delivers on a key long-term demand of women's legal services, 
community groups, sexual assault victims groups and law reform groups to create an 
objective fault test for consent. 
 
The Greens congratulate the Government on acting to reform sexual assault law to 
address low reporting and conviction rates of sexual assaults—something that has been of 
concern to many people. It is quite alarming that those reporting rates have remained low 
for many years. However, the Greens acknowledge that this bill is challenging, as is any 
bill that changes a long-held common law principle. The Greens have consulted with the 
Bar Association, the Law Society, the New South Wales Rape Crisis Centre and the 
Women's Legal Service on this bill. We recognise that these reforms have not been 
plucked out of the air; they are based on the work of the Criminal Justice Sexual Offence 
Taskforce and its 2006 report entitled "Responding to sexual assault—The way forward". 
The Government undertook a further round of consultation in July this year. 
 



It is clear that currently the laws are not working: they are not delivering justice for 
victims of sexual assault in New South Wales. In 2005 only 9,500 complaints of sexual 
assault were made to the police. The rate of reporting is far lower for sexual assault than 
for any other offence. The Greens recognise that the nature of sexual assault makes it a 
very difficult crime to prosecute. In general, only two people are involved, there are no 
witnesses and there is little or, more commonly, no corroborating evidence. The fact is 
that the vast majority of victims do not report sexual assault. In the case when an assault 
is reported, few proceed to charges and even fewer secure a conviction in cases that go to 
trial. 
<18> 
We have a reporting rate of less than 15 per cent and the Rape Crisis Centre estimates 
that we have a conviction rate of about 1 per cent. This is clearly not good enough. 
Something must shift: hopefully that will occur when this legislation is in place 
 
New section 61HA (2) in schedule 1 of the bill introduces a statutory definition of 
"consent". Most sexual assault trials turn on the issue of consent. It is of key importance, 
yet there is currently no statutory definition of "consent" in New South Wales. Indeed, 
New South Wales is the only State without a statutory definition of "consent". I 
understand that the common law definition of "consent" is very confusing for jurors. The 
Women's Legal Service advises that it is "archaic and out of step with contemporary 
views of sexual relations". A recent study of 18 sexual assault trials found that jurors 
were often bamboozled by attempts in court to define "consent". The directions given to 
jurors can be very confusing. New section 61HA (2) proposes to introduce a statutory 
definition of "consent" to be "free and voluntary agreement to sexual intercourse". To put 
it simply, sex gained by means other than free and voluntary agreement is not acceptable. 
The Greens support the definition in the bill. It is a positive definition in line with United 
Kingdom and Victorian definitions. It recognises that sexual relations between adults 
should be mutual, equal and negotiated. This is what we, as a community, expect in adult 
sexual relations. 
 
New section 61R expands the list of circumstances in which consent is always negated or 
may be negated. Under the new section, consent will be negated when the complainant 
did not have the capacity to consent, when the complainant was unlawfully detained, 
when the complainant was unconscious or asleep, when the complainant submitted due to 
force or fear of force to his or her person, or that of another. Further, the bill provides that 
consent may be negated—and I emphasise the phrase "may be negated"—when the 
complainant is intoxicated or affected by drugs, when the complainant submits to the 
sexual act due to intimidatory or coercive conduct or other non-violent threat, or when 
the complainant submits due to the abuse of authority. 
 
I am concerned that there have been some misleading media reports about that new 
section, particularly about the role of intoxication. There has been some suggestion that a 
woman who is drunk cannot consent to sex and that the accused is automatically charged 
with sexual assault. That is not the case. The bill does not say that if a complainant is 
drunk, they are incapable of giving consent. The bill says that consent may be negated by 
intoxication. This would be a matter of fact for the jury to determine. If a complainant is 



so intoxicated that they do not have the capacity to say yes or no, then clearly consent 
cannot be given. Sex in those circumstances is rape. Juries will have to take into account 
what the accused did or did not do to work out whether the person agreed to sex. As 
Karen Willis of the New South Wales Rape Crisis Centre has stated: 

The new definition sends a message that sex gained by any means other 
than free and voluntary agreement is not acceptable in our modern society. 
If a person is unconscious, asleep or too intoxicated to resist, the law will 
now recognise that they do not have the capacity to consent. Someone 
who takes advantage of such a situation is committing a criminal act. 

 
The bill proposes to introduce an objective fault test. The present test is based on 
common law and is a subjective fault test. An accused need merely prove that they 
believe the complainant was consenting. The test is solely from the point of view of the 
accused. The subjective test allows the accused to simply assert that they held an honest 
belief in consent. This is difficult to refute, regardless of how unreasonable the belief is. 
The test also has been criticised on the basis that the subjective test outlined in the case of 
R v Morgan encourages myths that women desire to be overpowered or are afraid to 
articulate their true desires. The Victorian Law Reform Commission has suggested that 
the current test does not adequately provide protection for women when an accused has 
distorted views about sex, or when the accused does not endorse the communicative 
model for sexual relations. 
 
The Greens believe that switching to an objective test is more in line with community 
expectations. As a matter of policy, a reasonable standard of care should be taken to 
ascertain whether a woman is consenting before embarking on what could be potentially 
damaging behaviour. Under the new formulation, a person will be taken to know that the 
other person does not consent to the sexual act when the person believes that the other 
person does not consent to the sexual act, and when that person is reckless as to whether 
the other person consents or has no reasonable grounds for believing that the other person 
consents to the sexual act. In determining whether a person has reasonable grounds to 
believe that another person consents to the sexual act, regard must be had to all the 
circumstances of the case, including any steps taken by the accused to ascertain whether 
the other person consents. 
 
I note that an objective or reasonableness test exists in many comparable jurisdictions. 
Earlier I mentioned Victoria and the United Kingdom, but an objective test also applies to 
Queensland, Western Australia, Tasmania and Canada. Similarly I note that there is 
support for an objective test from the Director of Public Prosecutions, New South Wales 
Health, Women's Legal Services, the Office for Women, Victims Services and the New 
South Wales Rape Crisis Centre. The Law Society and the Bar Association have raised 
concerns that the objective test will effectively remove the need for mens rea to prove the 
intent of the accused and make sexual assault a strict liability offence. The Greens 
recognise that mens rea is one of the most controversial areas of sexual assault law. Any 
moves to weaken mens rea are not taken lightly by the Greens, and should not be taken 
lightly by this House. 
 



I have mentioned these concerns to the Attorney General's office and I understand that 
mens rea remains intact in this bill. Under this bill mens rea will be satisfied either by 
knowledge or recklessness, or if there are no reasonable grounds for believing that the 
other person consents to the sexual act. Recklessness has counted toward mens rea in 
New South Wales for many years. From my reading of the bill, if the accused believes 
that the sexual act was consensual, then the court will inquire what led that person to that 
belief. If the court finds that there are reasonable grounds to believe that the other person 
consented, then so be it. The Bar Association has a particular concern that this bill 
provides that whether the accused is intoxicated cannot be used in judging whether the 
accused had reasonable grounds to believe that the other person consented. 
 
The Greens would like the Attorney General to clarify that provision. Does it mean that 
the objective standard to be applied is that of the sober person? Will a jury be directed not 
to consider whether the accused was intoxicated at the time? I understand from the 
Attorney General that the significance of the proposed section is that the defence will not 
be able to lead evidence of self-induced intoxication. I also understand that this clause 
makes no change to the existing criminal law in New South Wales—that this is the status 
quo for most criminal matters involving intent. For example, if a person is charged with 
robbery, the defence will not be able to lead evidence that the person was drunk at the 
time and is therefore somehow not culpable for the offence. Specifically section 428D of 
the Crimes Act already provides: 

In determining whether a person had the mens rea for an offence other 
than an offence of specific intent, evidence that a person was intoxicated 
at the time of the relevant conduct: 
(a) if the intoxication was self-induced—cannot be taken into account …  

 
I would like the Attorney General to address the concern of the Bar Association. I 
understand also that the Government will move an amendment to this bill to institute a 
four-year review of the Sexual Assault Task Force. This is an appropriate amendment, 
given the strong concerns expressed by the Bar Association. The Greens will support the 
amendment. The Greens acknowledge that this is a challenging bill. We have raised a 
number of concerns that we hope will be addressed by the Attorney General in his reply. 
The bill delivers on key demands that the women's movement has long called for. In 
doing so, it makes a significant change to the law of consent. Changing long-held 
principles of common law is enough to ring alarm bells. However, the Greens 
acknowledge that this change comes out of a long period of consultation with legal 
groups, women's groups and other groups. 
<19> 
The bill states clearly that sexual assault will not be tolerated and that no means no. The 
Greens congratulate the Government on introducing an objective fault test for sexual 
assault. I also acknowledge Karen Willis, who is in the public gallery, and congratulate 
the New South Wales Rape Crisis Centre and members of the Sexual Assault Taskforce 
on their ongoing work to reform sexual assault laws. It has certainly been a long journey 
and this is another important step in improving the law. As for the remaining 
recommendations of the Criminal Justice Sexual Offences Taskforce, the Greens 
congratulate the Government on implementing some of the recommendations of the task 



force but we note that a large number remain nothing more than words on paper 
gathering dust. It is not surprising that the recommendations that have not been 
implemented are those with price tags attached. The Greens will continue to campaign for 
the implementation of the remaining recommendations, including the call for one-stop 
shops for victims of rape. 
 
The Hon. CATHERINE CUSACK [5.30 p.m.]: Last year in my capacity as shadow 
Minister for Women I requested that the Attorney General assist me by providing a 
briefing on the recommendations of the Sexual Assault Taskforce. He organised that 
briefing, and a large number of colleagues attended. 
 
The Hon. John Hatzistergos: I'll do it again if you want. 
 
The Hon. CATHERINE CUSACK: The briefing was organised by the Minister's 
predecessor. We considered the main recommendations of the task force, and the exercise 
was most beneficial. Karen Willis from the New South Wales Rape Crisis Centre 
attended and we had the benefit of all task force perspectives. The issue of consent was 
raised. As the Attorney General has said, consent was not the subject of a unanimous 
recommendation but the concept nevertheless received substantial support. Because it 
was difficult it was categorised separately as a matter to be followed up in the future. We 
became aware of the difficulty and complexity of the issue. We explored the difference 
between codified law and common law and learnt that there is no consensus on the issue 
around the nation. Nevertheless, consent has been a major recurring problem in New 
South Wales and, as Ms Lee Rhiannon said, the subject of campaigns by women's groups 
for many years. 
 
It seems to me that the central issue is that the law as it stands makes consent about what 
the offender believed at the time the offence was committed. Thus a case revolves around 
the offender's state of mind and what a jury decides he may or may not have been 
thinking at the time. The reforms in the bill will refocus attention on the crime that 
occurred. That is why women's groups have supported this proposition so strongly for so 
many years. I realise that some sections of the legal community would have us believe 
the changes will cause the sky to come tumbling in. But there was never any question that 
altering the law of consent would necessitate a significant change to legal principles. The 
question was whether it would be too difficult to attempt. But that attempt has been made 
and this bill is before Parliament today. 
 
The laws are untested and time will tell whether they work. We welcome the 
Government's announcement that it will amend the legislation in order to conduct a 
review. We believe that is a timely development. I am aware of what I consider to be 
extremely exaggerated potential scenarios regarding what might occur if the laws are 
passed. I commend the Hon. Helen Westwood for her speech on that topic, which was 
very well researched. If the bill results in a change in the culture of men's attitudes to 
women and sexual relations it will be most welcome. It should be not about the offender 
attempting to defend what he claims in hindsight to have believed at the time but about 
dealing with the serious crime that has occurred. The bill establishes a better balance and 



places a much stronger emphasis on what actually occurred rather than on what the 
offender believed. 
 
I place on record my appreciation, and that of many others, to the likes of Paul Sheehan 
and his book Girls Like You, which raised awareness enormously in the community. 
Many in the media have made the effort to explore the details of the consent issue. Lay 
people like me find it difficult to understand the intricacies of the legal system, and 
understanding consent requires a major effort. But it has been a very worthwhile exercise.  
 
The Hon. Melinda Pavey: More reform is needed. 
 
The Hon. CATHERINE CUSACK: I agree with the Hon. Melinda Pavey. All the time 
a small group of very dedicated women behind the scenes continued to raise the issue 
relentlessly and to give relevant examples. Victims had the courage to come forward and 
tell their story perhaps in an attempt to find some meaning in the crime that was 
committed against them. Rape is a special type of crime that tends to stay with its victims 
for the rest of their lives. It destroys people and their futures. No other crime has the same 
impact. I think perhaps in trying to make sense of the crime against them many victims 
have come forward bravely and announced that they wish to be not victims but agents of 
change and to make things better in the future. I applaud their actions and the focus that 
they have placed on the need for reform. I look forward to seeing the outcomes of this 
legislation. 
 
The Hon. JOHN HATZISTERGOS (Attorney General, and Minister for Justice) [5.35 
p.m.], in reply: I thank honourable members for their contributions to the debate. I also 
acknowledge the work of all stakeholder groups who have participated in discussions. It 
is now almost two years since the Sexual Assault Taskforce was established. The task 
force, which was convened by my predecessor, examined a wide range of issues in this 
very complex area and made recommendations. Today we are debating the issue of 
consent. In deference to the New South Wales Bar Association, which never supported 
having a definition of consent, I take this opportunity to restate the argument advanced in 
the report of the Sexual Assault Taskforce. It appears on page 35 of the publication, 
which was issued by my department. It refers to a report commissioned by the Attorney 
General's Department and conducted by the Australian Institute of Criminology on jurors' 
perceptions of sexual assault victims. The report states: 

… consent is a difficult concept for juries to understand. The study 
analysed whether the mode of delivery of victim's evidence affected the 
level of jury empathy with the victim, views on the victim's credibility and 
overall impression of the victim. The study involved eighteen mock juries, 
hearing the same evidence from a female adult sexual assault complainant, 
where the only issue in dispute was consent. Despite the definition of 
consent provided by the judge (and taken from the NSW Bench Book), 
many jurors had difficulty in understanding what was meant by consent 
and asked the following questions— 

The questions are listed in the report. They are:  



 
· What is the point at which consent is given?  
· What defines whether consent has not been given?  
· At what point does 'yes' become 'no' and to what degree should the 
accused reasonably be able to distinguish between them?  

 
The report continued: 

The findings of the AIC study suggest there is a strong argument for 
adopting a definition of consent. The issue of lack of consent is ultimately 
a matter of fact to be determined by a jury. However, clear guidance 
should be given as to what this means. Defining consent in positive terms 
may give greater effect to the protection of sexual autonomy of the 
complainant.  

 
The report goes on: 

Whilst the Taskforce members were divided on this issue, the Criminal 
Law Review Division (CLRD) was of the view that recent judicial 
comment and the experience of other jurisdictions provides a strong 
argument for adopting a definition of consent in NSW. Simply because 
definitions employed elsewhere may not be consistent with how the law 
has evolved in NSW, does not mean the law should remain the same. 
Parliament should make laws that reflect contemporary values. After 
consideration of all of the issues raised, the CLRD recommended, based 
on the submissions of some members, that a statutory definition of consent 
be adopted.  

 
That came out of the task force report. The task force also considered whether there 
should be an objective faults element in the definition of consent. It is referred to from 
page 45 of the report. The task force concludes on page 51 with the recommendation, 
following analysis: 

NSW Attorney General's Department should give further consideration to 
whether the common law should be modified to adopt an objective fault 
element for offences of sexual intercourse without consent, or by 
introduction of a provision creating a new offence. 

That is in the task force report. It was published in December 2005, which well preceded 
any media campaign. I am not critical of the media's position on this matter—in fact, I 
welcome it. However, I make the point that that discussion took place well before the 
issues were raised earlier this year in the media. Following the making of that 
recommendation a raft of submissions were sent to the department following the issuing 
of a discussion paper in May 2007 on the law of consent in sexual assault. 
<20> 
That discussion paper specifically focused on the issue of consent. It raised a number of 
different formulations of the test and the objective test was again raised. Accompanying 
that discussion paper was a draft bill, which invited comment from various participants. 
A sexual assault task force took submissions, analysed them and produced a publication. 
A discussion paper was issued in May this year, with a draft bill, which invited 



submissions. The Opposition is now proposing that we have another submission process, 
which is to refer the bill to the Standing Committee on Law and Justice. Frankly, the time 
for discussion is over. It is time now for decisions.  
 
Reverend the Hon. Dr Gordon Moyes: Why didn't the New South Wales Bar 
Association accept what you had to say? 
 
The Hon. JOHN HATZISTERGOS: It is very interesting. In the task force process the 
Bar Association did not believe that the law of consent needed codification. The task 
force rejected that. The Bar Association opposed virtually every aspect of the draft bill, 
which was modified in response to discussion. A number of views were expressed, 
including those of the Rape Crisis Centre and various other parties, and the draft bill was 
modified to reflect those concerns. I do not know how any person could accept some of 
the arguments put forward in the submission by the Bar Association.  
 
One of the questions asked was: Should the fact that the complainant is unconscious or 
asleep or affected by drugs be added as a factor that vitiates consent? The response of the 
Bar Association was that the fact that the complainant is unconscious, asleep or affected 
by drugs should not be added as factors that vitiate consent. I cannot embrace those types 
of arguments. As I have said, these discussions have gone on for nearly two years. People 
have put forward all sorts of perspectives, and those perspectives were published in the 
context of the sexual assault task force report and divisions of opinion were indicated.  
 
The discussion paper was distributed with various comments, and people had the 
opportunity to look at the draft bill and make comments on it as well. Ultimately, what 
has been put before the Parliament is a reflection of what I believe is the broad consensus 
of the community. I know that lawyers take different perspectives: they sometimes like to 
think that everything is operating fine the way it is, particularly from the common law 
perspective, but it clearly is not. The Australian Institute of Criminology demonstrated 
that with a study it conducted from my department of 18 mock juries and their 
understanding of the issue of consent. This action is necessary. I respect the Bar 
Association for a lot of reasons—I respect all of the individuals who contributed to the 
process—but I cannot accept its ultimate argument on this issue.  
 
I also point out for the record, so that people will know the hysteria that has surrounded 
this issue, that when the Bar Association realised that it could not capture the majority on 
the issue of consent it then argued that a modified penalty with a maximum of five years 
should apply to people who failed the reasonable person test but who did not fall into the 
categories of negligence or knowledge of consent. In other words, even its argument has 
a retreat clause in the event that all the doom and gloom stories that it has been putting 
forward do not capture the majority opinion. For the reasons I have stated, I cannot 
support the arguments, but I will make a number of more specific comments in relation to 
what has been claimed. 
 
Firstly, it has been asserted that these new consent laws will criminalise consensual 
sexual assault if the parties were drunk. It does not do this and any fair reading of the bill 



would demonstrate that. The common law in relation to consent to sexual intercourse, 
which has been settled for many years, is that if someone has become so intoxicated that 
they do not have the capacity to say "yes" or "no" then no consent can be given, and 
having sex with someone in those circumstances is rape. As I said, that has been settled, 
as it should be. A person in an intoxicated state who clearly does not have capacity 
should not be, in those circumstances, the object of a person who wants to have sexual 
intercourse and be taken advantage of.  
 
This is quite different from a situation where people drink, lose their inhibitions and have 
sex, but are still able to consent to it. This law says that substantial intoxication on the 
part of the victim may—not "must"—negate consent. That is, it is a circumstance that a 
jury can take into account when considering whether or not consent was freely and 
voluntarily given. It serves as a reminder that just because a person is drunk does not 
mean that they may be assumed to be the target of non-consensual sex, as a small 
minority of the community may still think is the case.  
 
As I mentioned in the second reading speech, the report released in August 2007 by the 
Australian Institute of Criminology shows that jury judgments in rape trials are 
influenced more by the attitudes, beliefs and biases about rape brought by jurors into the 
courtroom than by objective facts presented: stereotypical beliefs about rape and its 
victims still exist within the community. The report found that some members of the 
community still hold the view that women often say "no" when they mean "yes", that 
women who are raped often ask for it and that rape results from men not being able to 
control their need for sex, and responsibility for rape is therefore removed.  
 
Secondly, it has been said that the new statutory definition will create greater confusion 
because words like "freely", "voluntary" and "capacity" will not be understood by courts 
or juries. "Freely" is a word used in the legislation and indeed in a number of common 
law jurisdictions. It is used in Victoria, Queensland, Western Australia, Tasmania, South 
Australia and the Northern Territory; it is used in Canada and the United Kingdom. It is a 
word in the Australian Model Criminal Code Committee recommended statutory 
definitions, which incidentally is the same as the new statutory definition, which means it 
is used by a number of judges these days when directing juries. All of these jurisdictions 
have used it for some time. The world has not fallen in in the places in which the word 
has been used. Next is the word "voluntary", which is currently part of a direction that is 
given to juries in New South Wales; it is a word that is used in many other jurisdictions. 
The word "capacity" in the bill includes "because of age or cognitive incapacity" and, as 
indicated in the second reading speech, cognitive incapacity may refer to an inability to 
understand sexual nature or the quality of the act or an inability to understand the nature 
and the effect of consent.  
 
Thirdly, the claim that the new consent laws will remove the need to prove mens rea or 
guilty mind on the part of the accused and that it will turn young men into rapists is not 
correct. It will still be necessary to prove beyond reasonable doubt what the accused 
knew in relation to consent. Rather than removing the element of the guilty mind, as has 
been wrongly asserted, it is the test of a guilty mind that has changed. An accused will no 



longer be simply able to say they had an honest belief that there was consent, no matter 
how outrageous that belief might be. Belief will also have to be reasonable according to 
objective standards in the community. This must now be clear to those who objected 
because it has been more recently claimed that a subjective test is not outdated. That is 
the fundamental principle of the criminal law that should be abandoned only when the 
case for doing so is overwhelming or the offence is trivial. I agree with those 
comments—that is correct—but this Government's position is that the case for such a test 
here is overwhelming. 
 
Some draw a distinction between the stupid, negligent or drunk rapist and the true rapist, 
but for rape victims the reality is that there is no distinction to be drawn. The Government 
is committed to ensuring that a reasonable standard of care is taken to ascertain that a 
person is consenting before potentially damaging behaviour is embarked upon. Contrary 
to what has been claimed, this is not the first time an objective test has been applied to a 
serious offence. In the law there are several different ways of committing an offence of 
manslaughter, each with varying severity. Manslaughter by criminal negligence can be 
proved if the prosecution shows that the act which caused the death was done by an 
accused consciously and voluntarily without any intention of causing death or grievous 
bodily harm, but in circumstances that involve such a great falling short of the standard of 
care that a reasonable man would have exercised and that involves such a high risk that 
death or grievous bodily harm would follow that the doing of the act merited criminal 
punishment.  
 
Fourthly, it has been said that those convicted without a subjectively guilty mind will be 
subjected to the same sentences as those who commit sexual assault fully knowing that 
there was no consent. That is not correct. When sentencing, judges will be required to 
make a finding of fact just as they do in relation to various forms of manslaughter. 
Fifthly, it has been said that the statutory definition of consent is unnecessary because the 
current law is clear; the bench book ensures that the standard direction is given to the 
jury—not according to the New South Wales Court of Criminal Appeal. As recently as 
2005 there is clear unresolved reported disagreement between the members of the 
judiciary in that regard. In Regina v Mueller (2005) 62 New South Wales Law Reports 
476, an appeal against the trial judge's directions that consent had to be free and 
voluntary, Justice Studdert adopted the common law principle of consent stated in South 
Australia when the court said: 

The law on the topic of consent is clear: consent must be free and 
voluntary consent. 

<21> 
In examining this issue, Justice Studdert noted that the expression "free and voluntary" is 
used both in the criminal code of Western Australia and the criminal code of Queensland, 
where consent is defined. Additionally, he observed that in Victoria "consent" is defined 
by section 36 of the Crimes Act as meaning "free agreement". His Honour also 
considered the decision in Crown and Clark, which is unreported, dated 18 April 1998, 
where Justice Simpson expressed the view that for the purposes of New South Wales law 
"consent" meant "consent freely and voluntarily given". However, two judges, Acting 
Justice Hunt and Justice Hulme, indicated that they had reservations about this statement 



of law. Quite correctly, the sexual assault task force report noted that the comments of 
Acting Justice Hunt and Justice Hulme squarely raised for consideration whether New 
South Wales should include a definition of "consent" in the Crimes Act. That is exactly 
what this Government has done, in consultation with a wide variety of stakeholders. 
 
Sixthly, it has been said that the Government should not influence the way people interact 
in the community, and that it wants to affect sexual relationships and make people much 
more civilised in terms of their behaviour. That is right. Where sexual assault is 
concerned, this Government makes no apologies for passing laws that have an educative 
impact, in addition to resolving issues of confusion. But it has been said by the Bar 
Association that the criminal law is a "very blunt and brutal instrument for influencing 
social behaviour", and that "the criminal law should be reserved for behaviour that is so 
seriously wrong that it is deserving of criminal punishment, not behaviour that might be 
regarded as uncivilised or lacking respect for others". That is precisely what the 
Government is doing and what the New South Wales Supreme Court has agreed the 
criminal law does. To quote from a judgment: 

The criminal law in its important function of controlling behaviour should 
promote standards of acceptable consensual sexual behaviour of the 
community … Lack of the merest advertence to consent in the case of 
sexual intercourse is so reckless that it is also the criminal law's business. 
In this, the law does no more than reflect the community's outrage at the 
suffering inflicted on victims of sexual violence. 

I referred to that quotation in my second reading speech but it is worth referring to it on 
this occasion. This bill is part of the Government's ongoing commitment to ensure that 
the criminal law and the processes of criminal justice do not compound the harm suffered 
by victims of sexual assault. The bill in relation to consent will be clear. The changes in 
relation to proof of whether reasonable steps have been taken to ensure that the consent to 
sexual intercourse is a free and voluntary agreement should send a clear message to the 
minority in the community who disregard the rights of others. 
 
It is hoped that this bill will result in fewer sexual assault offences being committed in the 
first place by making clear to the community the appropriate standards of acceptable 
consensual sexual behaviour. It will reduce the stress and trauma associated with court 
processes. It will help to prevent the re-victimisation that many complainants experience 
at the hands of the criminal justice system. These measures will increase public 
confidence in the legal process and lead to a greater reporting of incidences of sexual 
assault and more successful prosecutions of these matters. A number of speakers raised 
issues in their contributions, and I shall refer to them briefly. 
 
It is true that we need a reasonable period of time to conduct the review. Normally we 
conduct legislative reviews every five years. With this bill, we propose to commence the 
review in the fourth year. Hopefully by that time there will be sufficient cases and 
appellate authority to conduct the review and to table the report in Parliament. The 
Government will move in Committee that the review be done by ministerial review, 
although I indicate that it is my intention to, as far as possible, reconvene the task force. 
The task force did excellent work in preparing this publication, which to a large extent 



has been my road map in determining the way forward; and, subject to any changes in 
people's positions, I intend to have the same stakeholders involved in the ministerial 
review in four years time and then table the report and effect any changes. 
 
I take up the issue referred to by Reverend the Hon. Fred Nile. If there is a demonstrated 
need for changes in the interim, obviously we will come back to the Parliament and 
initiate those changes without waiting for the review, but it is good to have an overview 
after four years, which is a reasonable period, to look at how the legislation is operating 
comprehensively. Ms Lee Rhiannon raised issues about intoxication. The legislation that 
was referred to is clear: it is an objective test and a reasonable person test. The issue of 
self-induced intoxication is directly raised in the bill in section 61HA (3) (e). In making a 
finding, the jury or the judge in a judge-alone trial is not to take into account any self-
induced intoxication of the person, but must look at all the circumstances of the case, 
including the steps taken by the person to ascertain whether the other person consented to 
the sexual intercourse. 
 
I also make the point that the provisions relating to self-induced intoxication are already 
part of the current law in New South Wales and to that extent there is certainly no 
change. This bill is important legislation. As I said, it has been the subject of detailed 
consultation between all the stakeholder groups. I again acknowledge the efforts of all 
those who have contributed to the discussion and the debate. It has been beneficial. 
Subject to the endorsement of this Parliament, the outcome will be reflected in justice for 
victims, less confusion and ambiguity for jurors who must make these decisions and, 
hopefully, along with the other initiatives that the task force has recommended and we 
have implemented, a lot more people will be prepared to come forward to give their 
accounts so that perpetrators can be dealt with. Consequently, I think it will have an 
educative effect on the community as to the reasonable standards that should be adopted 
in this area. I commend the bill to the House. 
 
Question—That the amendment be agreed to—put. 
 
The House divided. 

Ayes, 12 
Mr Ajaka 
Mr 
Clarke 
Ms 
Ficarra 
Mr 
Gallacher 
Miss 
Gardiner 

Mr Khan 
Mr Lynn 
Mr Mason-
Cox 
Mrs Pavey 
Mr Pearce 

Tellers, 
 
 
Mr 
Colless 
Mr 
Harwin 

 
Noes, 23 

Mr Brown Mr Hatzistergos Mr 



Mr 
Catanzariti 
Mr Cohen 
Mr Costa 
Mr Della 
Bosca 
Ms Fazio 
Ms Griffin 
Ms Hale 

Dr Kaye 
Mr Kelly 
Reverend Dr 
Moyes 
Reverend Nile 
Mr Obeid 
Ms Rhiannon 
Ms Robertson 

Roozendaal 
Mr Smith 
Ms Voltz 
Mr West 
Ms Westwood
Tellers, 
Mr Donnelly 
Mr Veitch 

 
Pairs 

 
Ms 
Cusack 

Mr 
Macdonald 

Mr 
Gay 

Ms Sharpe 

Ms 
Parker 

Mr Tsang 

Question resolved in the negative. 
 
Amendment negatived. 
 
Question—That this bill now read a second time—put and resolved in the 
affirmative. 
 
Motion agreed to. 
 
Bill read a second time. 
<22>  

In Committee 
 
Clauses 1 to 4 agreed to. 
 
The CHAIR (The Hon. Amanda Fazio): Two amendments proposed to schedule 1 have 
been circulated: one by the Government and the other by the Opposition. As the 
amendments relate to the same part of the schedule and are in conflict I propose that both 
amendments be moved, and that questions be put in relation to them in the order in which 
they were lodged. Consequently, if the Government amendment, which was lodged first, 
is carried, the Opposition amendment will lapse. 
 
The Hon. JOHN HATZISTERGOS (Attorney General, and Minister for Justice) [6.05 
p.m.]: I move Government amendment No. 1 on sheet C2007-043A: 

No. 1 Page 5, schedule 1 [4]. Insert after line 8: 
Review of amendments 



(1) The Minister is to review the amendments made 
to this Act by the Crimes Amendment (Consent—
Sexual Assault Offences) Act 2007 to determine 
whether the policy objectives of the Crimes 
Amendment (Consent—Sexual Assault Offences) Act 
2007 remain valid and whether the terms of the 
amendments made by that Act remain appropriate 
for securing those objectives. 
 
(2) The review is to be undertaken as soon as 
possible after the period of 4 years from the date of 
commencement of section 61HA (as inserted by the 
Crimes Amendment (Consent—Sexual Assault 
Offences) Act 2007). 
 
(3) A report on the outcome of the review is to be 
tabled in each House of Parliament within 12 
months after the end of the period of 4 years. 

As I foreshadowed in my speech in reply to the second reading debate, the Government's 
amendment will require a review to be carried out to determine whether the policy 
objectives of the Crimes Amendment (Consent—Sexual Assault Offences) Act 2007 
remain valid and whether the terms of the amendments made by the Act remain 
appropriate for the securing of those objectives. That review is to be undertaken as soon 
as possible after the conclusion of four years from the date of commencement of the 
legislation. A report on the outcome of the review is to be tabled within 12 months after 
the end of that period of four years. An earlier draft contained an error. 
 
This has been done because, on the advice I have received, we need to have sufficient 
cases to conduct an overview. I indicated in my second reading speech that the intention 
of the Government is for that review, although a ministerial review, will be conducted by 
the Sexual Offences Taskforce. Those same stakeholders will have the opportunity to 
review the work and contribute to debate and discussion on the issue, and given their 
level of experience in such matters and their excellent contribution to the report. 
 
The Hon. JOHN AJAKA [6.08 p.m.]: I move Opposition amendment No. 1 on sheet 
C2007-45A: 

No. 1 Page 5, schedule 1 [4]. Insert after line 8: 
Review of amendments 

(1) The Law Reform Commission is to inquire into, 
and report on, the amendments made to this Act by 
the Crimes Amendment (Consent—Sexual Assault 
Offences) Act 2007 to determine whether the policy 
objectives of the Crimes Amendment (Consent—
Sexual Assault Offences) Act 2007 remain valid and 
whether the terms of the amendments made by that 
Act remain appropriate for securing those 



objectives. 
 
(2) The inquiry and report is to be undertaken as 
soon as possible after the period of 3 years from the 
date of commencement of section 61HA (as 
inserted by the Crimes Amendment (Consent—
Sexual Assault Offences) Act 2007). 
 
(3) The Minister is required to table or cause to be 
tabled in Parliament the report as soon as 
practicable after the report is made by the Law 
Reform Commission. 

There are two fundamental differences between the Government amendment and the 
Opposition amendment. First, the Government amendment provides that the Minister 
review the amendments in four years time, whereas the Opposition amendment provides 
that the Law Reform Commission undertake the review, in lieu of the Minister. Second, 
the Opposition is of the view that the review should take place after three years, not four 
years as suggested by the Government amendment. This is a serious and important 
matter. The taskforce made 70 recommendations. It is important that we ensure a balance 
between the need to protect and provide justice to victims and the need to protect and 
provide justice to those accused of committing an offence. 
<23> 
The examples given by the Bar Association clearly demonstrate that the Law Reform 
Commission should undertake further detailed consideration of the bill independently. 
We are all seriously concerned about victims of sexual assault. No-one denies that, and 
no-one in this debate has moved from that position in any way. However, we are not 
helping victims simply by rushing through legislation that may create more conflict and 
more reason for defendants to lodge appeals. It is for that reason that an independent 
review is required. Such a review should be undertaken by the Law Reform Commission 
rather than the Government, conduct a review its own legislation. On that basis I urge 
members to not vote in favour of the Government's amendment, but rather vote in favour 
of the Opposition's amendment. 
 
Question—That Government amendment No. 1 be agreed to—put. 
 
The Committee divided. 

Ayes, 20 
Mr 
Catanzariti 
Mr Cohen 
Mr Costa 
Mr Della 
Bosca 
Ms Griffin 
Ms Hale 
Mr 

Dr Kaye 
Mr Kelly 
Reverend 
Nile 
Mr Obeid 
Mr Primrose 
Ms Rhiannon 
Ms 
Robertson 

Mr 
Roozendaal 
Ms Voltz 
Mr West 
Ms Westwood
Tellers, 
Mr Donnelly 
Mr Veitch 



Hatzistergos 
 

Noes, 15 
Mr Ajaka 
Mr 
Brown 
Mr 
Clarke 
Ms 
Cusack 
Ms 
Ficarra 
Mr 
Gallacher 

Miss Gardiner 
Mr Khan 
Mr Mason-Cox 
Reverend Dr 
Moyes 
Mrs Pavey 
Mr Pearce 

Mr Smith
 
 
Tellers, 
Mr 
Colless 
Mr 
Harwin 

 
Pairs 

 
Mr 
Macdonald 

Mr Gay 

Ms Sharpe Mr Lynn 
Mr Tsang Ms Parker 
Question resolved in the affirmative. 
 
Government amendment No. 1 agreed to. 
 
CHAIR: As Government amendment No. 1 has been agreed to by the Committee, 
Opposition amendment No. 1 lapses. 
 
Opposition amendment No. 1 lapsed. 
 
Schedule 1 as amended agreed to. 
 
Title agreed to. 
 
Bill reported from Committee with an amendment. 

Adoption of Report 
 
Motion by the Hon. John Hatzistergos agreed to: 

That the report be adopted. 
 
Report adopted. 

Third Reading 
 
Motion by the Hon. John Hatzistergos agreed to: 



 
That this bill be now read a third time. 
 
Bill read a third time and transmitted to the Legislative Assembly with a message 
seeking its concurrence in the bill. 
<24> 


