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Diversionary  & Other Schemes in the Local Court – The conflict of 

ideology 
 
As purists within the legal system we tend to view the development of 

sentencing law and outcomes from the lofty perspective of appeal Courts and 

superior jurisdictions. It is there that the fine-tuning is applied to the various 

statutory expressions governing approach to sentencing within the criminal 

jurisdiction. In New South Wales it is there that we look for curial support for 

legislative directions and for the road map that is intended to guide courts at 

all levels in their search for the instinctive synthesis. For instance the primacy 

of the Crimes (Sentencing Procedure) Act 1999 sentencing law has been 

recognized in the Guideline Judgment on High Range Drink Driving1 Howie J 

said: 

“The Act [Crimes (Sentencing Procedure) Act] provides that the 
sentencing principles and practice, principles and penalty options that 
operate in all courts exercising State Jurisdiction. There are also the 
sentencing principles and practices that have been preserved by the 
provisions of the Act.” 

 

In one sense there is a view that the approach on sentence is the same 

irrespective of the level of jurisdiction in which an accused person finds him or 

herself. The reality is somewhat different. 

 

For many years Governments through a combination of policy decisions have 

used the flexibility that resides within the Local Court or legislated 

interventions to address many of the issues related to criminal offending 

behaviour that the hard taskmaster of sentencing for serious indictable 

offences makes difficult if not impossible in higher jurisdictions. Those 

opportunities can be grouped together under the umbrella description of 

“Diversion or Intervention Programmes”. Within that generic description live 

the subsets of Restorative and Therapeutic justice, wordplays of spin doctors 

which do not always describe what they are intended to depict but which have 

become sufficiently well known to be understood by legal practitioners and 

others involved in these various processes. 
                                                 
1 Application by the Attorney General under S.37 of the Crimes (Sentencing Procedure) Act 1999, 
(2004) 61 NSWLR 305 
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It is perhaps easier to describe the variety of programmes as specialist 

programmes. Commonly they are described as being aimed to improve the 

outcome for offenders, victims and the community by enhancing the 

processes relative to sentencing. In some instances, such as the MERIT 

programme offending is an irrelevant consideration. The operative mechanism 

is the charging process itself. Access to the programme is not dependent on 

the traditional answer to the question of guilt or innocence. 

 

Against that background I move to describe the various approaches that 

currently find favour within government and through that avenue, application 

within the Local Courts in New South Wales. The Merit Programme is an 

appropriate place to start. 

 

Magistrates Early Referral into Treatment Programme 
 
Known by the acronym MERIT the Magistrate’s Early Referral into Treatment 

Programme is the most widely spread diversionary option within the Local 

Court jurisdiction. MERIT is a Commonwealth and State initiative and funding 

is provided through the National Illicit Drug Strategy. The Court works in 

partnership with the New South Wales Attorney General’s Department, New 

South Wales Police Force, New South Wales Health and Probation and 

Parole in the expansion and development of MERIT.  The programme is now 

available at over 60 Courts throughout the State. Collectively these courts 

manage about 80% of all Court appearances in New South Wales. It is a pre 

plea three-month drug treatment and rehabilitation programme that provides 

adult defendants with an opportunity to break the drug-crime related cycle.  

 

The MERIT programme is designed to allow defendants to focus on treating 

drug and related health problems independently from their legal matter. 

Treatment commences prior to any plea being entered. When an application 

is made to a magistrate for entry into the programme the Court will stand the 

matter down in the list and direct the accused person to the MERIT office. 

Often this is located in the court building or close by. If following interview the 
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offender is assessed as having an identifiable drug problem and is otherwise 

considered suitable for the programme the Court will adjourn the proceedings 

for a period of two weeks and grant bail in standard terms of requiring a re-

appearance and to accept the supervision and direction of the officers of the 

Merit programme in the intervening period.  

 

On the next occasion the court will be provided with a short report from the 

Merit team outlining proposed treatment/counselling/monitoring regimes and 

the matter will then be adjourned for a period of 6 weeks with the same bail 

conditions. After 6 weeks the accused person will re-appear before the Court. 

At that time an extensive report as to progress in rehabilitation/counselling 

and drug usage through urinalysis will be before the Court. The Merit team will 

make a form of recommendation either for continuation in the programme or 

removal for non-compliance. Where it is for continuation the proceedings will 

be adjourned for a final period of 6 weeks at the end of which a 

comprehensive report as to performance within the programme and possible 

options for post MERIT drug treatment will be before the Court. It is only at 

this time that the Court will require the accused person to enter a plea. A plea 

of not guilty will proceed in the customary manner.  

 

A plea of guilty will result in the Court proceeding to sentence but with the 

added benefit provided through the assistance of the MERIT report, an 

important consideration in relation to the provisions of Section 3A(d) of the 

Crimes (Sentencing Procedure) Act 1999. As I am sure you are all aware 

Section 3A(6) identifies rehabilitation as one of the purposes of sentencing. 

 

 The programme commenced at Lismore Local Court as a trial project in 

2000. As at 30 June 2007 13,728 people have been referred for assessment, 

8378 were accepted for treatment and 4,917 or 62% successfully completed 

the programme. 

 

According to a health outcomes study by NSW Health by programme exit at 3 

months levels and types of illicit drug use and associated risk behaviours 

were reduced by significant amounts: a high proportion had substantially 
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decreased the frequency and intensity of their drug use and many reported 

abstinence from their principal drug of concern. 38% were abstinent from all 

illegal drugs. The results indicate that the MERIT programme is successful in 

reducing participants’ drug use and in achieving or maintaining abstinence 

from illegal drugs for many participants at least for the duration of the 

programme. 

 

Commensurately measures of health and psychological adjustment showed 

significantly lower levels of physical and psychological health among 

participants at programme entry than in the general population.  By 

Programme exit the mental, physical and social function of the great majority 

of participants had improved considerably. An increased proportion were in 

employment. 

Rural Alcohol Diversion Programme 
 
The Rural Alcohol Diversion (RAD) Programme is founded on the operating 

model of the MERIT programme and provides adult defendants with alcohol 

abuse or dependence problems the opportunity of rehabilitation as part of the 

bail process. The Rural Alcohol Diversion Programme is a pilot programme 

and currently operates at Orange and Bathurst Local Courts. 

 
The aim of the programme is to provide an opportunity for defendants to 

address their alcohol misuse and alcohol related crime. A Magistrate, solicitor, 

police or the defendants themselves, may identify participants as suitable for 

assessment for the programme. Based on an assessment, the defendant may 

be accepted into RAD. Eligible defendants are evaluated and may be placed 

in a three month judicially supervised programme as a condition of bail.  

 
Defendants are closely case-managed throughout the programme and the 

Magistrate receives regular reports from the RAD Caseworker. The final 

hearing and sentence generally coincide with the completion of the treatment 

programme. Magistrates are then able to consider the defendant’s progress in 

treatment as part of final sentencing. 
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During 2006, 86 defendants were referred to the programme, of which 54 

were accepted. As at 31 December 2006, 39 defendants had successfully 

completed the programme. 

 

Circle Sentencing (Circle Courts) 
 
Circle Sentencing is an alternative sentencing Court for adult Aboriginal 

offenders. Based on traditional indigenous forms of dispute resolution and 

customary law, Circle Courts are designed for more serious repeat Aboriginal 

offenders and are aimed at achieving full community involvement in the 

sentencing process. It directly involves local Aboriginal people in the process 

of sentencing offenders, with the aims of making it more meaningful and 

improving confidence in the criminal justice system. It also empowers 

Aboriginal people to address criminal behaviour within their local 

communities. Circle courts are a legislatively authorised intervention 

programme created in accordance with Section 347 of the Criminal Procedure 

Act 1986. 

 

By the end of 2007, the programme operated at Local Courts in Nowra, 

Dubbo, Walgett, Brewarrina, Bourke, Lismore, Armidale and Kempsey and 

Mt.Druitt.  

As set out in the Criminal Procedure Amendment (Circle Sentencing 

Programme) Regulation 2005, Circle Sentencing aims include:  

 increasing the confidence of Aboriginal communities in the sentencing 

process,  

 reducing barriers between Aboriginal communities and the Courts,  

 providing more appropriate sentencing options for Aboriginal offenders,  

 providing effective support to victims of offences by Aboriginal offenders,  

 greater participation of Aboriginal offenders and the victims in the process,  

 raising awareness of the consequences of offences on victims and 

communities,  

 reducing recidivism, or habitual relapse into crime, in Aboriginal 

communities. 
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Children’s Court diversion programmes 

Young Adult Conferencing 

 
Community Conferencing for Young Adults commenced at Liverpool Local 

Court and the Tweed Heads Local Court Circuit as a two-year pilot 

programme in October 2005. The programme is available to offenders 

between the age of 18 and 25 who have committed offences, which expose 

them to the likely prospect of imprisonment. 

 

Young Adult Conferencing brings an offender and victim together with a 

facilitator, police officer and support people to discuss the harm caused by an 

offence and prepare an ‘intervention plan’ for the offender. 

 

The intervention plan may include the making of an apology or reparation to 

the victim, participation in an appropriate programme, such as drug and 

alcohol rehabilitation and other measures aimed to help young adult offenders 

address their offending behaviour and integrate into the community. 

 

Whilst the programme does not apply to serious crimes of violence, it 

essentially provides Magistrates with another sentencing option and targets 

offenders who are otherwise likely to be imprisoned. The Court takes the 

Intervention Plan into account at the time of sentencing. 

Youth drug and alcohol Court 

The Youth drug and alcohol Court deals intensively with a small group of 

young offenders who would otherwise face a custodial sentence. Within a 

framework of therapeutic jurisprudence, the programme delivers a holistic 

range of health, welfare and criminogenic interventions under close judicial 

supervision. NSW Health, the Department of Juvenile Justice, the Department 

of Community Services and the Department of Education and Training, 

provides services to the programme. 
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The programme operates by deferring the sentencing of young offenders 

while he or she undertakes a personalised rehabilitation plan. The young 

offender appears before the Children’s Magistrate every fortnight for review. 

 

In 2005, the programme was expanded to cover the whole of the Sydney 

metropolitan area and, during 2006, the Youth Drug and Alcohol Court sat at 

Bidura, Cobham, Campbelltown and Parramatta (since the opening of the 

new Children’s Court in Parramatta in November 2006). 

 

Hybrid Processes 
 
One intervention process that operates both within and on the periphery of the 

prosecution process is Youth Conferencing. This is not to be confused with 

Young Adult Conferencing although it would be understandable that it was 

given the commonality of the use of the word “conferencing”. Youth 

Conferencing is legislatively based. The Young Offender’s Act 1997 enables 

police to divert young (child) offenders from court process by a cautioning or 

conferencing option that results in a discharge of an offender with no further 

obligation to the court or the community. The relevant provisions are Sections 

3, 7 and Section 34 of the Act.  

Juveniles who admit to minor offending conduct should not be charged 

without clear instructions to commence proceedings being given by a 

Specialist Youth Officer (SYO).  

 

The Children’s Court is the final gatekeeper in the process. Juveniles who 

have been subject to criminal proceedings and who come before a magistrate 

exercising the jurisdiction of the Children’s Court may be diverted by the Court 

into the Youth Justice Conference procedure. The aim of conferencing is well 

set out in the second reading speech of the then Attorney General the 

Honourable Jeff Shaw QC who said that: 

 

“The aim of conferencing is to encourage discussion between those 
affected by the offending behaviour and those who have committed it in 
order to produce an agreed outcome plan which restores the harm 
done and aims to provide the offender with developmental support 
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services which will enable the young person to overcome his or her 
offending.”  

  
 
Where the court refers the matter for conferencing   the Court is required to 

dismiss the charge on receiving notice that the outcome plan relating to the 

offence has been satisfactorily completed by the child.2 In the 2006-2007 

financial year 1577 juveniles were referred to the conferencing process, 810 

by a Children’s Court and 767 by Police. The Court’s view that too many 

matters were being diverted by the Court as opposed to the Police has 

resulted in an internal review within the Police Force to establish why that is 

so and what may be done to enhance the pre-charge diversion process and 

reduce the post charge involvement of the Court.  It is hoped that the ratio 

between police referrals and court referrals will change dramatically as a 

result.  

 

Mental Health Liaison Services 
 
 
The Mental Health Liaison Service assists the Local Court to appropriately 

manage people with psychiatric illnesses by providing full time mental health 

nurses at a number of Local Court locations to enable early diagnosis of 

defendants and facilitate treatment in conjunction with progress through the 

criminal justice system. 

 

The Mental Health Liaison Service operates in 17 Local Courts. During the 

2005/2006 financial years 17,993 people were screened for mental health 

problems in Court cells. Of this number 2372 received comprehensive mental 

health assessment. 84% of those screened were found to be suffering from a 

severe mental illness, mental disorder or condition. In addition to the use of 

psychiatric nurses Telehealth video conferencing facilities operated in Broken 

Hill and Griffith facilitation the presentation of persons before a psychiatrist in 

Sydney through the use of audio -visual link technology. 

 

                                                 
2 Section 57(2) Young Offenders Act 1997 
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The Mental Health Liaison Service also operates to a limited extent in the 

Children’s Court. A mental health nurse with access to a specialist 

psychologist attends court on list days assessing and reporting to the 

presiding Children’s Magistrate on the mental health status and needs of 

young people referred by the Court and suggests strategies for treatment.  

 

This service within both the Local Court and Children’s jurisdiction works in 

conjunction with the legislatively based diversion programme activated when 

an accused person or juvenile falls within the ambit of the Sections 32 or 33 of 

the Mental Health (Criminal Procedure) Act 1990. The application of these 

provisions, and section 32 in particular is an area of the law that is reasonably 

well settled. It is not the purpose of this paper to cover the law in this field but 

all practitioners should familiarise themselves with the principles set out in 

DPP –v- El Mawas (2006) 66 NSWLR 93 and the relationship between 

seriousness within the offence and the discretionary decision by a magistrate 

to use an alternate means of resolving a criminal prosecution. It goes without 

saying that even where a person’s mental condition may bring them within the 

purview of Section 32 or Section 33 diversion will not take place unless the 

court is provided with a satisfactory treatment programme. 

 

 

Traffic Offender Programmes 
 
This is an area of diversion/intervention that has been the subject of some 

controversy within the Local Court.  It is also one that has received 

consideration by the Court of Criminal Appeal in the guideline judgment for 

High Range Drink Driving offences. Those of you who are familiar with 

paragraph [121] of the guideline will note the observations of Howie J. in 

relation to the correlation between the seriousness of an offence at that level, 

attendance at a Traffic Offender Programme and the lack of appropriateness 

in the use of section 10 simply on the basis of participating in a Traffic 

Offender Programme. For those of you who are not familiar His Honour said: 

“Notwithstanding the undoubted beneficial effect upon a driver of 
participation in a driver education program, that fact can have little 
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impact, in my view, upon the appropriate sentence to be imposed for 
an offence of high range PCA in the usual case, except in so far as the 
length of disqualification may be concerned or the amount of the fine. 
The offence in general is so serious and the criminality involved in even 
a typical case so high that in my view the participation of an offender in 
a program cannot be seen as an alternative to punishment for an 
offence of this nature. In particular the is no warrant at all for making an 
order under s 10 simply because the offender has participated in such 
a program or is to do so as part of the conditions of a bond.” 

 

Outside His Honour’s observations such programmes were historically the 

product of local arrangements rather than an expression of government policy 

or legislative warrant. As the Local Court is a Court of Statute that derives its 

powers from Statute the resultant effect was a dichotomy between members 

of the Court over the authority of the Court to refer people off to such 

programmes. This in turn led to inconsistency of approach throughout the 

State. That potential for inconsistency in approach has now been largely 

cured. 

 

Traffic Offender Programmes are now provided for in Schedule 6 of the 

Regulations made pursuant to the Criminal Procedure Act. Although the 

legislation creating this diversionary/intervention programme was passed by 

Parliament in September 2007 it is not expected that the programme will 

become active until after 28th March 2008.  

 

The objectives of the programme are set out in Clause 5 of Part 4 of the 

Regulation.  

 None of the objectives focus on the sentencing activities of the Court. It will 

be interesting to see whether the impact of this intervention programme is 

reflected in the sentencing outcomes of the Local Court for Drink Driving or 

Major Traffic Offences.  
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Summary 
 

There is little doubt that from the perspective of a magistrate sentencing or 

dealing with criminal prosecutions within the umbrella jurisdiction of the Local 

Court and Children’s Court is very different to the view available in the District 

and Supreme Courts. The emphasis on dealing with the causes of crime and 

the consequences of crime through a combination of programmes designed to 

assist particular persons who find themselves within the system, whether as 

offenders, victims whilst at the same time applying the statutory principles of 

the Crimes (Sentencing Procedure) Act 1999 and the common law principles 

is sometimes a challenge.  There remain other challenges that I have no 

doubt will affect the way in which the Local Court deals with this area of its 

jurisdiction.   In the interim it is important to be aware that the blunt instrument 

of the law and the instinctive synthesis is somewhat blurred within the largest 

summary criminal trial court in the Commonwealth and to tailor your approach 

accordingly. 

 

 

 

Graeme Henson 

Chief Magistrate 

14th February 2008 

 

 

Attachment:   List of Courts at which various programmes operate. 
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Location MERIT RAD Circle 

Sentencing
DVCIM Young Adult 

conferencing
Youth  

Drug Court 
ICS Mental Health 

Liaison 
Albion Park       
Albury      
Armidale      
Ballina      
Balmain      
Balranald      
Bankstown      
Batemans Bay      
Bathurst      
Bega      
Bellingen      
Belmont      
Blacktown       
Blayney      
Boggabilla      
Bombala      
Bourke       
Brewarrina       
Broken Hill      
Burwood       
Byron Bay      
Camden      
Campbelltown        
Casino      
Central       
Cessnock      
Cobar      
Coffs Harbour       
Condobolin     
Cooma      
Coonabarabran      
Coonamble      
Cootamundra      
Corowa      
Cowra      
Crookwell      
Deniliquin      
Downing Centre     
Dubbo       
Dunedoo     
Dungog      
Eden      
Fairfield      
Finley      
Forbes      
Forster      
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Gilgandra      
Glen Innes      
Gloucester      
Gosford       
Goulburn     
Grafton      
Grenfell      
Griffith      
Gulgong      
Gundagai      
Gunnedah      
Hay      
Hillston      
Holbrook      
Hornsby      
Inverell      
Junee      
Katoomba      
Kempsey      
Kiama      
Kogarah      
Kurri-Kurri      
Kyogle      
L Cargelligo      
Leeton      
Lidcombe      
Lightning Ridge      
Lismore       
Lithgow     
Liverpool        
Lockhart     
Macksville      
Maclean      
Maitland      
Manly       
Milton      
Moama      
Moree      
Moruya      
Moss Vale      
Moulamein      
Mt Druitt      
Mudgee      
Mullumbimby      
Mungindi      
Murwillumbah      
Muswellbrook      
Narooma      
Narrabri      
Narrandera      
Narromine      
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Newcastle      
Newtown      
North Sydney      
Nowra       
Nyngan      
Oberon      
Orange      
Parkes      
Parramatta       
Parramatta CC    
Peak Hill     
Penrith       
Picton      
Port Kembla      
Port Macquarie      
Queanbeyan      
Quirindi      
Raymond 
Terrace  

    

Ryde      
Rylstone      
Scone      
Singleton      
Sutherland       
Tamworth       
Taree      
Temora      
Tenterfield      
Toronto      
Tumbarumba      
Tumut      
Tweed Heads       
Wagga Wagga        
Walcha     
Walgett      
Warialda      
Warren      
Wauchope      
Waverley      
Wee Waa      
Wellington      
Wentworth      
West Wyalong      
Wilcannia      
Windsor      
Wollongong      
Woy Woy      
Wyong       
Yass      
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Young      
Bidura CC      
Cobham CC      
Broadmeadow      
 

 

   

 

 

 

 

 

 


