
JURY AMENDMENT BILL 2007 
Agreement in Principle 

 
Debate resumed from 24 October 2007. 
 
Mr GREG SMITH (Epping) [11.08 a.m.]: I lead on behalf of the Opposition. The 
Opposition does not oppose the Jury Amendment Bill 2007. The bill allows for up to 
three additional jurors, that is, for 15 jurors to be appointed in criminal trials expected to 
last more than three months, to reduce the risk of proceedings being abandoned because 
jurors die or are discharged. Under the present system trials are allowed to continue with 
10 or 11 jury members if the prosecution and defence agree or if the trial has run for 
certain periods of time, namely, initially two months. Indeed, I believe juries can be 
reduced to nine or even eight members after many months; however, we hope we never 
reach that situation. The cost of new trials being ordered because of a jury being 
discharged is very expensive to the State, to the accused and, of course, to the 
prosecution, and may have unintended consequences on the quality of evidence and on 
the case. 
<8> 
Sometimes witnesses disappear, sometimes they die, sometimes they have accidents and 
lose their memory, and sometimes they lose their memory for other reasons. The 
legislation before the House will still allow only 11 jurors with one foreman to retire and 
consider a verdict. The jurors will be constituted through a random ballot. In order for the 
court to order a 15-person panel, it must be satisfied that the trial is likely to last more 
than three months. It must be an appropriate means of ensuring that there will be 
sufficient jurors remaining when a jury retires, and there must be appropriate 
accommodation. 
 
Provisions of the Jury Act 1977 allowing for a criminal trial to continue with fewer than 
12 jurors will still apply, even in cases with a larger panel of jurors. The changes 
proposed by the bill will reduce the risk of long criminal trial being aborted, reduce the 
trauma felt by victims of crime and their families and increase the likelihood of a trial 
being completed. The changes could also possibly result in a net decrease in costs 
through avoidance of further trials or retrials. 
 
Arguments against the proposal include that already there are provisions allowing a jury 
to make a determination with fewer than 12 members. For that reason, the legislation may 
be regarded by some as superfluous and costly. Serving on a jury can be a great expense 
for people who are called to perform jury service when compensation is substantially 
below the average wage. The additional costs per juror should also be considered. Trials 
involving increased jury panels will be long trials in which costs may be quite substantial. 
The present scale of juror payment is $83.90 if a person attends for more than four hours 
on a day, whether or not selected for jury service; $83.90 per day from the second to the 
fifth day of jury service; $97.50 per day from the sixth to the tenth day of jury service; 
and $113.70 per day for the eleventh and subsequent days of jury service. 
 
Jurors are also paid a travelling allowance of 28¢ per kilometre, the minimum payment 



being $3.95 each way, for 14 kilometres each way, the maximum payment being $28.10 
each way, for 100 kilometres each way, whether or not public transport is used. On top of 
this, the jurors are also paid a $6.10 refreshment allowance per recess granted by the 
judge. The Government estimates the additional cost will be $340.50 per day for three 
jurors. Considering that the applicable trials will last at least 13 weeks and can be 
expected to sit at least 60 days, the additional cost per trial could be in excess of $20,000, 
but that still may be substantially less than the cost to all parties of conducting a retrial. 
 
I understand that various stakeholders have expressed support for this proposal, including 
the New South Wales Bar Association and the Law Society. I think the New South Wales 
Bar Association actually proposed the legislation. The proposal also has been supported 
by the Commonwealth Director of Public Prosecutions, the New South Wales Senior 
Public Defender, the New South Wales Director of Public Prosecutions and the Chief 
Judge of the District Court. I gather that the New South Wales Director of Public 
Prosecutions, the Supreme Court and the Legal Aid Commission have also been 
consulted and involved in suggestions on drafting the bill. 
 
The prompt for this bill has been the likelihood of a trial commencing next year at 
Parramatta that may last for at least a year and involve persons charged with terrorism 
offences. I understand that those charges are brought under Commonwealth legislation. 
Commonwealth trials are conducted in State courts. However, there are certain rules that 
are particularly applicable to Commonwealth matters, such as that the trial of a person 
charged with a serious indictable offence has to be by jury. Unlike the courts of this State 
dealing with State offences whereby a trial may be conducted by a judge alone, 
Commonwealth trials must be conducted before a jury. 
 
I point out for the benefit of the Parliamentary Secretary that under section 80 of the 
Constitution there might be difficulties if the number of jurors falls below 10 and there 
are other problems involving trials in which the number of jurors falls below 12. Quite 
often defence counsel will apply for a discharge of the jury in those cases, even if the trial 
has proceeded for some time. Sometimes the prosecution might apply for discharge, 
although that would be rare. Sometimes counsel might do that for tactical reasons: they 
feel the jury seems to be rather interested in the prosecution case, the prosecution 
witnesses perform well, cross-examination has not been as successful as had been hoped, 
and the judge may even be favourable in his rulings toward the prosecution. 
Unfortunately, this can be another way of judge shopping. I am not saying that is widely 
practised, but I believe it has been practised in this State. 
 
Any change that tightens up the package under which a trial is conducted in the sense that 
it will be less likely to be aborted must be supported. I believe this bill represents a 
sensible change to the Jury Act. The Opposition does not oppose the bill. 
 
Mr ALAN ASHTON (East Hills) [11.16 a.m.]: I support the Jury Amendment Bill 2007, 
which provides for additional jurors to be selected in certain circumstances. I thank the 
Opposition for its in principle support of this amending legislation. The purpose of the 
bill is to allow for additional jurors to be selected in lengthy criminal trials to minimise 



the possibility of the trial being aborted because of jurors having to be discharged 
because of illness or for some other valid reason. The legislation will apply particularly to 
cases when predictably the trial will be very involved or when there may be large number 
of accused persons before the court. 
 
I understand it is expected that there will be a case early next year involving a 
Commonwealth proceeding against up to nine alleged terrorists. It is expected that trial 
could run from eight to 12 months. We all know that court cases can involve considerable 
delays and can be protracted. The critical issue about this legislation has been stated by 
the Parliamentary Secretary and the member for Epping. Over a lengthy period, jurors 
may be discharged during a long trial for various reasons, including illness or because 
they become aware that they know a witness who is involved in the trial. At the 
beginning of a case, one of the difficulties in selecting a panel is that jury service can 
involve considerable disruption for jurors. 
 
I would not be alone in this House in saying that I receive requests from those who do not 
wish to serve on jury trials. There used to be protection from jury service for public 
servants and school teachers, but that is no longer the case. Small business people who 
cannot leave their businesses for three or four weeks have approached me about their 
difficulties with jury service, and it would be nigh impossible for them to leave their 
businesses for eight to 12 months. While we all acknowledge the necessity for stringent 
observance of jury duty and recognise the right to be tried by one's peers rather than by a 
judge alone in most cases as a cornerstone of our democratic society, not everyone is 
eager to take up jury service. 
 
A court requiring a jury for eight to 12 months might find it very difficult to find 
sufficient numbers of people who voluntarily make themselves available to undertake 
prolonged jury duty. 
<9> 
The member for Epping alluded to that, and it is a fair point that the Government may 
need to consider. Jurors are not exactly rewarded with a full day's salary. They get a 
sandwich and a meal at night and that is about it. While jury duty goes to the heart of the 
democratic and judicial processes and is a service to the community, many jurors stand to 
lose a great deal of their livelihoods, which can affect families. Lengthy trials only 
exacerbate that situation. 
 
There is a difficulty with the State system. The Jury Act gives the court the power to 
allow a criminal trial to continue with 10 or 11 jurors if members of the jury die or are 
discharged, or less than that if the defendant and the prosecution agree or if the trial is run 
for at least two months. However, the constitution may prevent trials for Commonwealth 
offences proceeding with less than 10 jurors. That is why this issue came to light. If a 
long trial is abandoned because a number of jurors are discharged and there is a retrial the 
financial cost to the State, victims, witnesses and other parties is substantial. As I said in 
my speech on previous legislation, justice delayed is justice denied. Neither side is 
advantaged if cases have to be reheard. Those who are guilty would be happy for their 
trials to run forever—especially if they have a big bag of money that they have gained 



illegally and can afford the best lawyers to defend them. Of course, no-one can afford to 
engage the member for Miranda to defend them. But he does a very good job in this place 
prosecuting the great work of the Government and defending himself against people like 
the member for Cronulla, who seems to be always at his heels, though not landing many 
blows. I will not encourage the member for Cronulla any further. I am sure that he will 
have something to say in this debate. 
 
Mr Thomas George: Don't encourage him. 
 
Mr ALAN ASHTON: I was trying not to encourage him. The member for Miranda and 
the member for Cronulla can continue their personal debate later. This is a serious issue. 
The Government has not taken this decision lightly or in isolation. The courts through the 
New South Wales Bar Association and other groups suggested that the Jury Act be 
amended to provide for additional jurors. There is the potential for 15 jurors in long cases 
that are expected to last for three months or more. The Crown and each of the accused 
will have one additional peremptory challenge when extra jurors are appointed. That 
procedure will continue. If more than 12 jurors remain at the conclusion of the trial a poll 
or ballots will be held to select the final 11 jurors and the foreperson. If the foreperson 
has already been chosen he or she will not be balloted out. One of my relatives was 
chosen to serve on the first jury that heard the Hilton bombing case involving Ananda 
Marga in about 1978. 
 
Mr Malcolm Kerr: You got away with that, didn't you? 
 
Mr ALAN ASHTON: My relative got away with not having to serve on the jury because 
the trial was aborted not long into the process, if my memory serves me correctly. That 
may not be right but I am sure that the array of lawyers sitting opposite—thank God the 
member for Clarence is in the Chamber—will correct me. The second trial went on 
forever and ultimately Tim Anderson and some others were found not guilty.  
 
During a long trial jurors may fall seriously ill and be unable to continue their service. 
The more serious the trial, the more important it is to retain 11 or 12 jurors. It would be 
difficult to justify a decision taken by eight or nine jurors, especially if one or two jurors 
disagree with the majority. We must expedite this matter, and the Jury Amendment Bill 
will do this by allowing for the selection of additional jurors if they are needed. Trials 
will be able to continue if one or two people are unable to fulfil their duty as jurors during 
lengthy and difficult trials, especially those involving Commonwealth offences in the 
Commonwealth jurisdiction. I support the bill. 
 
The DEPUTY-SPEAKER: Order! Before I call the member for Cronulla, I welcome to 
the public gallery Leonie Hewitt and other members of the Donor Conception Support 
Group, which I am proud to boast is based in my electorate. The organisation had a great 
victory this week with the Government's announcement of its intention to introduce 
legislation to protect siblings conceived through assisted reproductive technology. 
Welcome to Parliament House. 
 



Mr MALCOLM KERR (Cronulla) [11.25 p.m.]: I congratulate you, Mr Deputy-
Speaker, and your constituents on your great victory over this Government.  
 
The DEPUTY-SPEAKER: Order! I am not sure that they are congratulations, but I will 
take the compliment in good spirit. 
 
Mr MALCOLM KERR: I support the Jury Amendment Bill. The member for East Hills 
raised several important issues concerning the cost to the community when trials are 
aborted. He mentioned the Ananda Marga trial. When marathon trials are aborted it is 
extremely expensive for the community and causes much pain and suffering to the parties 
involved—not simply the accused but the witnesses and the jurors who served in vain for 
a considerable period. The member for East Hills correctly drew attention to the 
sacrifices that jurors make financially and in terms of time. Many members have 
underlined the importance of the jury system. It is a bulwark of our freedom and is 
essential to our democracy. It safeguards personal liberty by ensuring that the issue of 
guilt or innocence is determined by one's fellow citizens.  
 
Therefore, there is an obligation on the State to ensure that there is adequate 
compensation for citizens who make themselves available to serve on juries. Jurors and 
their families make a considerable sacrifice and it is incumbent upon the State to ensure 
that as far as possible they receive adequate compensation. The member for East Hills 
mentioned that jurors receive sandwiches and a few dollars. Substantial material comforts 
should be provided to jurors. We should not skimp on facilities and recompense for 
jurors. I join the member for East Hills in pleading for justice for jurors in the criminal 
justice system. 
 
Mr GEOFF CORRIGAN (Camden) [11.28 a.m.]: I support the Jury Amendment Bill. 
About eight or 10 years ago I was called to be empanelled at Campbelltown courthouse 
in a complex case involving theft from the National Australia Bank. The first trial in the 
case was aborted halfway through because a juror knew one of the witnesses and felt that 
they could not continue to serve as they would be influenced in their decision. 
<10> 
I think we went through 20 potential jurors because the judge warned us that the trial 
would last for at least two months and asked if anyone wanted to apply for exemption. A 
list of witnesses who were to be called was read to make sure that none of the potential 
jurors knew the witnesses and there would be no prejudice. It took quite some time to 
work through I think 45 potential jurors. The judge excused many of them. I was excused 
because at the time I was mayor of Camden and I had a lot of appointments that I was 
unable to break. 
 
Mr Steve Cansdell: Dubious character! 
 
Mr GEOFF CORRIGAN: Well, yes, and the judge quite rightly recognised that mayors 
do have jobs and civic appointments. I was speaking later with a woman I knew who was 
empanelled. She told me that instead of lasting for two months, as was initially thought, 
the trial proceeded for three months. One juror dropped out due to ill health and the trial 



was in danger of being aborted because of a lack of jurors. We are all entitled in our 
system of common law to be tried before a jury. I certainly support the bill. I am pleased 
that the Opposition also supports it, and I thank the member for Cronulla for his 
wonderful contribution to the debate.  
 
Mr WAYNE MERTON (Baulkham Hills) [11.31 a.m.]: There is no doubt that the jury 
system is a fundamental concept of the Australian judicial system. The jury system is fair. 
People who are brought before the courts have the advantage of the facts of their cases 
being dealt with by their peers. People of everyday life experience who are selected as 
jurors have a responsibility. No-one in this Chamber would dispute that the jury system is 
a wonderful institution. It was inherited from the British justice system, which has 
provided Australia with many legal concepts and a solid foundation for our 
administration of justice. 
 
The bill allows for up to three additional jurors, making a total of 15, to be sworn in 
criminal trials. The reason for that is so that a trial can proceed with 12 jurors should a 
juror be discharged for any reason or die. The reality is that this provision will apply only 
in criminal trials that are expected to last more than three months. Whilst under the 
present system a trial is allowed to continue with 10 or 11 jurors, or with fewer jurors if 
the defence and the prosecution agree, or if the trial proceeds for at least two months, the 
cost of a new trial because of the discharge of a jury are expensive to the State and to the 
accused, and there may be unintended consequences for the case and for the quality of 
evidence. 
 
The proposed legislation will allow 11 jurors with one foreman to retire and consider a 
verdict. The jury will be constituted through a random ballot. For the court to order a 15-
person panel it must be satisfied that the trial is likely to last more than three months. 
There must be appropriate means of ensuring that there are sufficient jurors when a jury 
retires and there must be appropriate accommodation. The provisions of the Jury Act 
1977 that allow for a criminal trial to continue with fewer than 12 jurors will apply even 
in cases with a larger panel of jurors. If the case is likely to proceed for more than three 
months, the court can empanel 15 jurors. Should there be a substantial change or should 
some serious incident occur, such as mass outbreak of illness, the trial can still proceed, 
allowing 11 jurors to decide the case. It is not essential that, even if 15 jurors are 
empanelled, there be 12 jurors when the case is finally determined.  
 
There are obvious argument in support of this provision. It will reduce the risk of long 
criminal trials being aborted, it will reduce the trauma felt by victims of crime and their 
families and it will increase the likelihood of successful prosecutions. When a trial is 
aborted it is at great expense so far as human welfare, suffering and emotions are 
concerned, and there are also obvious financial ramifications. If possible that situation 
should be avoided, and this legislation is a positive step in that direction. It could be said 
that there is already provision for a jury to make a determination with fewer than 12 
members and, therefore, the legislation is extraneous and costly. Serving on a jury can be 
at great expense to those called upon to do so, the compensation being substantially 
below the average wage. The Opposition certainly does not oppose this legislation. We 



believe that it is a constructive step in continuing the great tradition of jury service for the 
people of New South Wales.  
 
Mr GERARD MARTIN (Bathurst) [11.36 a.m.]: I am pleased that this important bill 
has bipartisan support. I agree strongly with what the previous speaker said. That could 
come as a surprise to him, although probably not in this case. I do not think there is any 
doubt that many people feel intimidated when they are called up to serve on a jury. As the 
member for Baulkham Hills said, the right to be tried by our peers is one of the tenets of 
our legal system—it is at the heart of it. People from the most humble of backgrounds to 
those most qualified in our society are treated equally under the jury system; they may all 
be empanelled as jurors. I would be surprised if every member of this House has not had 
representations from constituents from time to time attempting to get out of jury duty. 
That may be for any number of reasons. Some people feel intimidated by the process; 
they may be concerned about the time that the trial might take. In most cases the reasons 
for wanting to be excused are for genuine. Anyone running a small business cannot 
afford to be away from that business if the trial is to take any length of time. Apart from 
the financial impact on the individual, the business may suffer large losses because the 
owner is away. The system allows for that and all sorts of judgments are made.  
 
The system for empanelling of a jury is far from perfect; it is subjective and it can be 
controversial. We know that in major trials legal teams can spend a great deal of time 
trying to prevent people being empanelled. In some cases many people are empanelled 
with a sense of naivety; they are not aware of some of the pitfalls that might arise, 
particularly as a trial develops. They may find that there is a relationship with someone 
involved in the defence that they were not aware of or did not believe would be 
important. In recent years a number of serious, lengthy trials have been aborted and the 
accused have been retried at great cost. On a couple of occasions trials have been aborted 
for reasons such as loudmouth shock-jocks giving their opinion over the airwaves. This 
legislation does not address that, but the cost—and we all know how expensive the legal 
system is—is a major reason for building provisions into the Jury Act to try to mitigate 
against that happening.  
<11> 
This amendment provides that 15 people may be empanelled for a criminal trial that is 
likely to run for three months or more. Over that period of time, unfortunately, people can 
die, become ill or for other reasons not be fit to continue. Hopefully, providing for three 
extra jurors means that at the end of the day there will still be 12 jurors who can make the 
final determination. 
 
The Jury Act already gives the court the power to allow a criminal trial to continue with 
10 or 11 jurors if members of the jury die or are discharged, or fewer if the defendant and 
the prosecution agree, or if the trial has already been running for two months. However, 
as has been pointed out, the Constitution may prevent trials for Commonwealth offences 
proceeding with fewer than 10 jurors. If a long trial must be abandoned because a number 
of jurors have been discharged, we then face the massive cost of a retrial. Also, there is 
added stress to the people involved, particularly defendants, if they must go through the 
process again; a retrial has a big impact on them, their family, businesses and friends. 



There is enough evidence to show that the longer a trial is delayed, the less likelihood 
there is of a successful prosecution. If a trial is lengthy, evidence might be seen to be 
unreliable if a person's memory fades and so on. 
 
This amendment to the legislation provides for the courts to direct that up to three 
additional jurors be selected for a criminal trial as long as it is estimated that the trial will 
run for at least three months. Also, we must ensure that appropriate facilities for jurors 
can be made available, and the member for Cronulla commented on that. The bill 
provides that the Crown and each accused will be allowed one additional peremptory 
challenge when additional jurors are appointed. That is an important part of the process 
of selecting a jury, and the process must be transparent. The bill further provides that if 
more than 12 jurors remain when a jury is about to retire to consider its verdict, 12 of the 
15 jurors who will make the decision in the jury room will be selected by a ballot. Of 
course, the jury foreman must be excluded from that ballot. All in all, these amendments 
are sensible. The Attorney General has brought them forward in a timely fashion to deal 
with issues that have been causing concern, especially relating to the fairness of the 
justice system and the huge cost of a retrial if a trial has been aborted because of the 
failure to maintain a healthy number of jurors. I commend the bill to the House. 
 
Mr MICHAEL RICHARDSON (Castle Hill) [11.43 a.m.]: The Jury Amendment Bill 
allows for up to three additional jurors to be appointed in criminal trials expected to last 
more than three months to reduce the risk of proceedings being abandoned because jurors 
die or are discharged, and the law would allow 11 jurors, with one foreman, to retire and 
consider a verdict. The jurors would be constituted through a random ballot. In order for 
the court to order a 15-person panel it must be satisfied that the trial is likely to last more 
than three months, and it must be an appropriate means of ensuring that sufficient jurors 
will remain when the jury retires. Also, appropriate accommodation must be provided for 
the jurors. These changes will reduce the risk of long criminal trials being aborted, reduce 
the trauma felt by victims of crime and their families, and increase the likelihood of a 
successful prosecution. Avoiding a trial being aborted would save the State a lot of 
money but, most importantly, it would reduce the trauma felt by victims of crime and 
their families having to go through the whole ordeal and experience again. 
 
Other speakers in this debate have referred to the current provisions in the Act that 
provide for people to be exempted from jury duty. I had a quick look at those who are 
exempted currently. They include the Governor, which one might expect; lawyers, which 
one might not expect even though they are not practising lawyers; members of 
Parliament; those who for reasons of sickness, infirmity or disability cannot serve; full-
time university students; pregnant women; people who have the care and custody of 
children under the age of 18 who are still at school—if a person has a 17-year-old child 
who is sitting for the Higher School Certificate that person would not need to sit on a 
jury—a person who is looking after a sick person; a person who lives more than 56 
kilometres from the court; and, for work reasons, clergy, dentists, pharmacists, doctors, 
mine managers and emergency service workers. 
 
The member for East Hills talked about the small business people in his electorate who 



find it extremely difficult to run their business if they are called up for a lengthy term of 
jury duty. I have some sympathy with what he said. Over the years any number of people 
have approached my office seeking to be exempted from jury duty. They do not fall into 
one of these categories, yet for them to go along the court would potentially put the 
survival of their business at risk. As the member for Epping pointed out, the amount of 
money that is paid as compensation for somebody attending a court on jury duty is fairly 
restricted. Persons who attend for more than four hours receive $83.94 for each of the 
first five days, $97.50 for the sixth to tenth days, and $113.70 for the eleventh and 
subsequent days. That is not exactly what one would describe as a living wage. Certainly, 
if a trial continues for a long time it could result in significant financial hardship for many 
people. 
 
I noticed that those who may seek exemption include people aged over 70 years. Given 
that the current trend is for people to retire later rather than earlier—the Federal 
Government and Mr Costello have been encouraging people to stay in the workforce as 
long as possible because people are living much longer now and the period that they 
might expect to be in retirement is significantly longer—it does not make a huge amount 
of sense that people aged over 70 should be exempted from jury duty. The Government 
should reconsider its position on that issue. I know many members of the community 
aged over 70 who would be able to consider the evidence given in a trial in an impartial 
manner and give their verdict in an equally impartial manner. In most cases these people 
are not working, do not have families to support and do not have businesses to keep 
going; their contribution could be valuable. 
 
The exemptions available to those called for jury duty should be reconsidered. I think we 
all understand the importance of jury duty. Indeed, many people have come to my office 
and said, "I really don't want to do it", and I have explained to them the importance of the 
role of jurors. It is one way that people can put something back into the justice system 
that looks after all of us. It must be realised that many people, for work reasons, find it 
extremely difficult to serve on a lengthy jury trial, and the reasons they give for wishing 
to be exempted should be given greater weight. 
<12> 
Mr JOHN AQUILINA (Riverstone—Leader of the House) [11.50 a.m.]: I am pleased to 
support the Jury Amendment Bill 2007, noting that it will affect a large number of 
citizens throughout the State. To serve on a jury is an important responsibility of citizens 
of this State and, indeed, this country. However, that responsibility falls unevenly on 
some people. Some of my constituents have been called to serve on more than one jury. I 
know of the difficulties caused to those who are called to serve on a jury for a trial that 
runs for an extensive period. It causes a major strain on family relationships, employment 
and on those involved in business. A couple of self-employed people and partners in 
small businesses have expressed to me their concerns about the impact on their 
businesses of the time taken by jury service. 
 
From the outset we need to acknowledge that to serve on a jury, whilst it is an important 
constitutional responsibility for citizens of this State and country, nonetheless it has 
associated burdens. Those burdens affect members of the community quite unevenly. 



Many people take their responsibilities as jurors in a positive way. However, we should 
acknowledge the great contribution and sacrifices that many people make in order to 
exercise that constitutional right and responsibility. The Jury Amendment Bill 2007 has 
been introduced because of various anomalies between New South Wales legislation and 
legislation in other States, and also because of difficulties with long-running trials. In 
2008 a trial involving nine alleged terrorists is expected to run for eight to 12 months. It 
would be appreciated that in such a situation it would not be unusual for a juror to take 
ill, or for a major family event to occur, which would necessitate a juror, or a number of 
jurors, being unable to continue to hear the case. 
 
A trial in New South Wales may continue with 10 or 11 jurors if a juror dies or is 
discharged. It may continue with fewer jurors if the defence and the prosecution agree, or 
if the trial has run for at least two months. However, the Australian Constitution may 
prevent trials on Commonwealth offences proceeding with fewer than 10 jurors. Given 
that New South Wales is facing an extensive trial in the new year and that there may be a 
constitutional problem, a number of jurors may have to be discharged or may not able to 
fulfil their responsibilities. That expensive court case could end up folding after it has run 
for a significant time. That would result in issues not only of costs but also of justice. We 
have to ensure that that potentially long-running case does not fall by the wayside. 
 
For that reason it is responsible and appropriate for the Government to introduce the Jury 
Amendment Bill 2007. We must ensure that in that case and similar future cases 
sufficient jurors are available to arrive at a decision, even though a number of jurors may 
be discharged. It may well be that at the end of the day, after a long court case, the 
number of jurors may exceed the number required. If there are more than 12 jurors left at 
the end of a trial—say 13, 14 or 15—the final 12 who are to consider the verdict will be 
selected by ballot. I would be concerned for a juror who sat on a trial for, say, six to eight 
months, was still there to deliberate on the verdict, but was not selected in the ballot. 
Unfortunately, that will be the luck of the draw. Nonetheless, I acknowledge that that 
juror would have devoted time to the court case and fulfilled his or her duties and 
responsibilities as a citizen and ensured that justice was afforded to the parties involved. 
 
For those reasons this is timely legislation which deals with the possibility of a major 
forthcoming major court case lasting for a very long time. The legislation is appropriate 
because every other State and Territory provides for reserve or additional jurors in 
criminal trials. It is also appropriate also because it gives us an opportunity to again place 
on record our appreciation of the citizens who perform the responsible and onerous duty 
of serving on juries. I commend the bill to the House. 
 
Mr BARRY COLLIER (Miranda—Parliamentary Secretary) [11.57 a.m.], in reply: I 
thank members representing the electorates of Epping, East Hills, Cronulla, Camden, 
Baulkham Hills, Bathurst, Castle Hill and the Leader of the House, the member for 
Riverstone, for their contributions to the debate on this important bill, the Jury 
Amendment Bill 2007. I note that the Opposition does not oppose the bill and that is has 
the unanimous support of the House. All members have spoken with passion and have 
recognised the importance of the jury system and the fundamental role it plays in our 



democratic way of life. 
 
The amendments in the bill will reduce the risk of lengthy criminal trials having to be 
abandoned by allowing up to three additional jurors to be appointed. That will ensure that 
a trial can continue even if several jurors are subsequently discharged. I will address a 
number of issues that were raised by speakers in the debate. The first is consultation. It is 
important to acknowledge that the Commonwealth Director of Public Prosecutions, the 
New South Wales Senior Public Defender, the Chief Judge of the District Court and the 
New South Wales Bar Association all suggested amendments to the Jury Act 1977 to 
allow additional jurors to be appointed. Those individuals and bodies were consulted in 
the drafting of the bill, as were the Supreme Court, the New South Wales Director of 
Public Prosecutions, the Law Society of New South Wales and the Legal Aid 
Commission. On behalf of the Attorney and the Government I thank all those individuals 
and bodies for their suggestions and assistance in the development of this truly important 
bill. 
 
The second issue involved long-running trials, and members alluded to the possibility of 
such trials being aborted. Clearly, jurors in long-running trials face a greater danger of 
falling seriously ill or being discharged for other reasons. Moreover, abandoning a trial 
because too many jurors have been discharged is most likely to occur towards the end of 
a long trial when the costs incurred in presenting the case would be very significant. 
Although trial by jury is one of central planks of the criminal justice system in New 
South Wales and serving on a jury is an important public duty, the Government is 
mindful that jury duty is still an imposition on the citizens of New South Wales and that 
duty should not be imposed unnecessarily. 
<13> 
Appointing jurors will also involve additional taxpayers funds being spent on jurors fees 
and other associated expenses. The amendments in this bill are carefully targeted and 
limit the circumstances where additional jurors may be appointed to the longest trials 
where the risk of the trial being abandoned is the greatest. The reforms appropriately 
address the risks whilst minimising the costs to the citizens and taxpayers of New South 
Wales. The bill, however, allows the kinds of proceedings where additional jurors may be 
appointed to be prescribed by regulation so that this can be altered later if the experience 
with the new provisions suggests it is warranted. Reference was made earlier to the 
number of jurors in Commonwealth trials. In New South Wales the Jury Act already 
gives the court the power to allow a criminal trial to continue with 10 or 11 jurors if 
members of the jury die or are discharged, or even fewer jurors if the defendant and the 
prosecution agree, or if the trial has run for at least two months. However, the 
Commonwealth Constitution may prevent trials for Commonwealth offences proceeding 
with fewer than 10 jurors. Section 80 of the Commonwealth Constitution provides: 

The trial on indictment of any offence against a law of the Commonwealth 
shall be by jury, and every such trial shall be held in the State where the 
offence was committed, and if the offence was not committed within any 
State the trial shall be held at such place or places as the Parliament 
prescribes. 



 
In the matter of Brownlee v The Queen 2001 High Court of Australia 36; 207 
Commonwealth Law Reports at page 279; and 75 Australian Law Journal reports at page 
1180, the appellant had been convicted in the District Court of New South Wales of 
conspiracy to defraud the Commonwealth contrary to section 88A of the Crimes Act 
1914. He appealed the conviction. One of the grounds of appeal was that a jury of 12 was 
empanelled but two jurors were discharged over the course of a lengthy trial and the 
verdict was delivered by the remaining 10 jurors in accordance with the provisions of the 
New South Wales Jury Act 1977. The High Court considered the meaning of "trial by 
jury" in section 80 of the Constitution and found that the provisions of the Jury Act 1977 
that allow a jury to continue with no fewer than 10 jurors are consistent with this. 
However, the majority of judges made comments that cast doubt on whether a verdict 
reached by fewer than 10 jurors would be consistent with section 80 of the Constitution. 
Justice Gummow, Justice Gaudron and Justice Hayne stated: 

It may well be that questions of degree are involved. However, if 12 be 
taken as the requisite minimum with which the trial must commence, there 
is much force in the contention that no reduction below 10 is permissible. 

 
In light of these comments, section 22 (a) (ii) and (iii) of the Jury Act 1977, which allows 
trials to continue with jurors in certain circumstances, may not apply to trials for 
Commonwealth offences because of section 80 of the Constitution. The bill, therefore, is 
particularly important for trials of Commonwealth offences. Commonwealth offences 
involving large drug importations, terrorism, or corporate fraud are tried in courts in New 
South Wales—courts that are run by the Attorney General's Department. Reference was 
also made earlier to a Commonwealth terrorist trial that is scheduled for hearing early 
next year. A trial involving nine alleged Commonwealth offences is scheduled to 
commence early in 2008 and I understand that it is expected to run for approximately 
eight to 12 months. If this bill is passed the Commonwealth trial might well be one where 
the court would be able to consider appointing additional jurors. 
 
This bill is designed to allow additional jurors to be appointed in the longest trials, such 
as this one, in order to reduce the risk of proceedings being abandoned because the 
number of jurors falls too low. However, the appointment of additional jurors would still 
be a matter for the court to decide in each case. When referring to accommodation for 
jurors it is important to note that most courts in New South Wales have been designed to 
accommodate a 12-member jury and some courts will not physically be able to 
accommodate 15 jury members. However, I am advised that it will be possible to 
accommodate a total of 15 jurors at various courts across New South Wales, including 
two courts in the new Parramatta justice precinct, plus potentially six more with some 
joinery modifications; two courts at Darlinghurst; and two courts in Newcastle. Court 
registrars will be able to take into account the possibility of additional jurors being 
appointed in long trials when allocating courtrooms for trials. 
 
The member for Castle Hill referred to persons over 70 not being eligible for jury service. 
I am advised that persons over 70 may apply for exemption from jury service but they are 
not automatically excluded. In short, there is nothing to stop those who are called up for 



jury duty from serving on a jury because of their age. Members also referred earlier to 
jury service and to pay. I am advised that jurors in New South Wales are paid $83.90 a 
day for appearing in court for short trials, but the pay increases up to $113 a day for 
longer trials. This is a higher rate of pay than jurors get in other States and Territories and 
it is certainly more than jurors are paid in Victoria, Tasmania, the Australian Capital 
Territory and the Northern Territory. 
 
The New South Wales Government also recognises the importance of jury service by its 
citizens and, as I have said, pays them a higher rate than the rate that is paid in other 
States. It also recognises the need to continually improve and review the standard of 
facilities available to jurors. Currently, the Attorney General's Department is pursuing a 
program of upgrades to jury facilities at courthouses across the State. One member 
questioned why a foreperson was automatically included in the verdict jury. As a matter 
of practice, juries in New South Wales are asked to choose a representative who will 
deliver the verdict at the end of the trial and, if requested by the judge, answer any 
question that the court may ask. Any person on the jury can be the representative and is 
usually called the jury foreperson. It is entirely up to the jury members to decide how and 
when the person will be selected, otherwise, the foreperson plays no greater or lesser part 
on the jury than any other juror. 
 
Under the proposed amendments, if more than 12 jurors are remaining once the judge has 
summed up the case, the foreperson and 11 other jurors chosen by random ballot will 
retire to consider the verdict. The foreperson will automatically be included in the final 
12 jurors, or the verdict jury, in order to avoid the need for another foreperson to be 
elected. Four other States and Territories in Australia have similar provisions for 
appointing additional jurors and three of them automatically include the foreperson in the 
final jury. I was also asked earlier what happens to jurors who are not selected for the 
verdict jury. Under the proposed amendments if more than 12 jurors are remaining when 
the jury is due to retire and consider its verdict, a random ballot will be conducted to 
choose the 11 jurors who, along with the jury foreperson, will be the verdict jury. Any 
jurors not selected to be on the verdict jury will generally be discharged from jury 
service. 
 
There are only two circumstances in which jurors who are not selected will be required to 
remain. The first of these is where the judge directs the jury to deliver a particular verdict 
on some, but not all, counts in the trial. If this occurs the jury delivers that directed 
verdict and then the trial continues on other counts in the indictment. Under the bill a 
ballot will determine which jurors will be on the verdict jury that will deliver the directed 
verdict. This verdict will be delivered and then all jurors, including any not selected by 
ballot, will continue to sit on the trial. A further ballot will determine which jurors will be 
on the verdict jury to consider the verdict on the remaining counts in the indictment. 
 
The second situation where non-selected jury members will be required to remain is 
where the jury retires to consider whether or not to return a verdict without hearing 
further evidence. Under the bill a ballot will determine which jurors will retire to consider 
this and, if the jury decides it wishes to hear further evidence, all jurors, including any not 



selected by ballot, will continue to sit on the trial. A further ballot will determine which 
jurors will be on the verdict jury to consider the verdict when the jury retires to consider 
its verdict. Non-selected jurors are not discharged in these circumstances because the trial 
may still continue for some time, and keeping an expanded jury will reduce the risk of the 
trial being abandoned because jurors are discharged and the number of jurors falls too 
low. This may result in the jury that delivers the directed verdict, or that decides it wishes 
to hear further evidence, being of a different composition to the jury that delivers the final 
verdict. 
 
Another question that is often asked is why a juror is excluded at the end of trial and why 
reserved jurors are not identified at the beginning of a trial. An alternative model would 
be for reserve jurors to be selected after the base jury of 12 is selected. Under this model 
reserve jurors would attend the trial and if a member of the base jury is discharged he or 
she can be replaced with a reserve juror. Queensland, the Northern Territory and 
Tasmania have this type of model. The main disadvantage of this model is that reserve 
jurors are identified as such at the outset and might fail to give their full attention because 
they might think it is unlikely that they will be called upon to consider the verdict. 
<14> 
The model adopted in this bill provides for up to 15 jurors to be selected, all of which 
have equal standing throughout the trial, but for the 12 jurors that will consider the 
verdict to be chosen at the end of the trial. Victoria, South Australia, Western Australia 
and the Australian Capital Territory have adopted a similar model. 
 
This is an important bill, as I am sure all members of the House would agree. Members 
have spoken with some considerable passion of their support not only of the jury system 
but also of their constituents who attend court to perform this very important civic duty. 
This bill makes it easier for courts to continue with important task of delivering justice, 
and making it possible to save on costs incurred when particularly long trials are aborted. 
The bill is best described as one that seeks to preserve and promote the interests of justice 
in the State of New South Wales. 
 
Question—That this bill be now agreed to in principle—put and resolved in the 
affirmative. 
 
Motion agreed to. 
 
Bill agreed to in principle. 


