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Executive Summary 

The Law Council of Australia is pleased to provide the following submissions in 
response to the Australian Law Reform Commission’s Review of Client Legal Privilege 
and Federal Investigatory Bodies.  The Law Council congratulates the Australian Law 
Reform Commission (ALRC) on producing a well constructed and informative 
Discussion Paper in the extremely short period provided under the Terms of Reference 
to this Review. 

The Law Council regards client legal privilege as a fundamental protection and pillar of 
the Australian legal system.  Client legal privilege ensures full and frank discussions 
between legal advisers and their clients, which promotes the administration of justice 
and encourages compliance with the law.  Client legal privilege also protects the rights 
of individuals, corporations and other entities against oppression by the State in legal 
proceedings and investigations. 

The Law Council therefore believes that client legal privilege must not be abrogated in 
any circumstance.  Incursions against privilege have a deleterious impact on the 
lawyer-client relationship, by impairing the trust and confidence a client would 
otherwise have that their legal adviser will not be forced to disclose the information they 
provide to enable a full understanding of their rights and responsibilities under 
Australia’s complex and ever-changing system of laws. 

The Law Council’s submissions in response to the proposals outlined in DP-73 are 
summarised, as follows: 

• The Law Council supports the enactment of a Federal statute clarifying that 
client legal privilege applies in all Federal investigations and to all regulatory 
powers exercised by the Commonwealth. 

• The Law Council does not support legislative abrogation of client legal privilege 
in any context.  However, if the ALRC intends to proceed with Proposal 6-1 in 
its present form, the Law Council recommends that the proposal be amended in 
accordance with the recommendations outlined in this submission. 

• The Law Council submits, in the strongest possible terms, that client legal 
privilege must be maintained for covert investigations. 

• The conditions outlined by the ALRC in Proposal 6-1 are not sufficient to ensure 
client legal privilege is protected against unnecessary incursions and require 
amendment, in accordance with the recommendations outlined in this 
submission. 

• Whenever client legal privilege is abrogated by the Commonwealth, derivative-
use immunity must apply. 

• The Law Council has specific concerns with respect to the procedure outlined 
by the ALRC under Proposal 8-3 and submits that the procedure requires 
amendment in accordance with the comments and recommendations outlined 
in this submission. 

• The Law Council notes that, while it supports the objectives underlying 
proposals in Chapter 9, there may be some difficulties applying those 
proposals.  Accordingly, it is suggested in relation to at least one proposal, that 
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the ALRC allow time for proper consideration of the possible implications of the 
proposal before issuing a recommendation that may be unworkable in practice. 

The Law Council would welcome further dialogue with the ALRC or the Federal 
Government regarding the matters raised in this submission, or in DP-73.   It must be 
emphasised that legislative changes to client legal privilege, proposed under this 
review, may have long-lasting impacts on the lawyer-client relationship and, 
consequently, the Australian legal system.  The recommendations outlined in this 
submission are directed at ameliorating some of the more serious consequences that 
are envisaged, while not limiting the effectiveness of important proposals directed at 
ensuring client legal privilege does not impede the efficient and satisfactory completion 
of federal investigations.  

If there are any matters the ALRC would like to discuss, or about which further 
clarification is necessary, the Law Council would be pleased to assist.  
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Introduction 

1. This is a submission made in response to the ALRC’s Discussion Paper entitled 
Client Legal Privilege and Federal Investigatory Bodies, released on 26 
September 2007 (DP-73). 

2. This is the second submission made by the Law Council to the ALRC Review of 
Client Legal Privilege and Federal Investigatory Bodies.  The Law Council’s first 
submission was made on 4 June 2007 in response to ALRC Issues Paper no.33 
(IP-33).  The Law Council also made a supplementary submission, by way of 
letter dated 12 July 2007.  

3. The Law Council may make further submissions to this inquiry, as the need 
arises.  

4. The Law Council notes that this submission is made on behalf of its constituent 
bodies and their membership, comprising approximately 50,000 Australian 
lawyers.  (Please refer to Attachment A for a list of the Law Councils constituent 
bodies).  There is a broad consensus within the Australian legal profession in 
relation to the matters raised in this submission and a very high level of interest in 
the subject matter of this review. 

5. The Law Council notes that, due to the truncated time-frame for responding to 
DP-73, it has been very difficult to address the important matters raised in the 
depth that is necessary.  In particular, the procedures outlined in Chapter 8 and 
the proposals in Chapter 9 require deeper and wider consideration by the legal 
profession and the legal professional bodies before they can be implemented. 

6. The following considers each of the Proposals put forward by the ALRC in DP-73.  
The Law Council is pleased to elaborate on these responses, or provide further 
comments if necessary.   

5 – Client Legal Privilege in Federal Investigations 

Proposal 5-1 

The Australian Parliament should enact legislation of general application to cover 
various aspects of the law and procedure governing client legal privilege claims in 
Federal investigations (hereafter referred to as federal client legal privilege legislation) 
in accordance with the proposals in this discussion paper. 

7. As stated in its submissions responding to IP-33, the Law Council considers that 
the law with respect to client legal privilege in federal investigations is clear 
following the decision of the High Court in Daniels Corporation International Pty 
Ltd v Australian Competition and Consumer Commission (2002) 213 CLR 543.  
The High Court has unequivocally stated that client legal privilege applies in the 
absence of clear, express statutory provisions modifying or abrogating client legal 
privilege, or necessary implication that client legal privilege should not apply.  In 
particular, the High Court confirmed that a high threshold applies when 
considering whether client legal privilege is abrogated by necessary implication. 
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8. However, the Law Council notes that there is sufficient uncertainty regarding the 
application of client legal privilege to necessitate legislative codification of the 
principle set out in Daniels1.  It is noted that this uncertainty has arisen due to 
inconsistent approaches to client legal privilege by some agencies.  Any Federal 
response should seek to ensure that all Commonwealth agencies are alive to 
their obligations to ensure client legal privilege is observed. 

9. Consequently, the Law Council supports the enactment of Federal legislation 
covering the application of client legal privilege in Federal investigations.   

10. However, the Law Council notes the following: 

(a) The federal client legal privilege legislation should not seek to ‘cover the field’ 
with respect to client legal privilege claims.  The Law Council strongly 
supports a principles-based approach, which reflects the underlying rationale 
for client legal privilege and codifies the relevant existing common law, as 
reflected in Baker v Campbell2 and Daniels.  

(b) The Law Council believes that the legislation should also allow room for 
continued development of the common law in this area.  Case law provides a 
strong point of reference for legal practitioners and government agencies 
considering the application of client legal privilege.  It also allows flexibility in 
the application of the doctrines and rationale associated with client legal 
privilege.   

(c) The federal client legal privilege legislation should oblige agencies to 
establish guidelines for handling client legal privilege claims, as 
recommended by the Law Council in its response to Question 4-2 of IP-33.   

(d) However, the Law Council recommends that the proposed guidelines not be 
set out in the legislation.  As noted in the Law Council’s response to IP-33, 
the differing powers and functions of federal agencies necessitates a less 
prescriptive approach to formal guidelines.  The Law Council would support 
the preparation of template guidelines by the Federal Attorney-General’s 
Department, in consultation with the Law Council, which could be used by 
Federal agencies as a basis for agency-specific guidelines.  This matter is 
discussed more fully in relation to DP-73’s Chapter 8 proposals.  

Clarity needed in the Administrative Appeals Tribunal 

11. While not within the Terms of Reference to this review, the Law Council notes 
that there is significant concern about the apparent uncertainty about whether 
client legal privilege applies in proceedings before the Administrative Appeals 
Tribunal (AAT).   

12. As the ALRC is aware (and outlined in the Law Council’s previous submission to 
IP-333), in Ingot Capital Investments Pty Ltd v Macquarie Investments4, the NSW 
Supreme Court decided that the "litigation privilege" limb of CLP did not apply in 

                                                 
1 (2002) 213 CLR 543 
2 (1983) 153 CLR 52 
3 Law Council submission to IP-33, paragraph 50. 
4 [2006] NSWSC 530 (6 June 2006) per Bergin J. 
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the AAT (because the Tribunal is not a court and what happens in it is therefore 
not litigation).  Subsequently, the AAT refused to follow in NSW Supreme Court’s 
decision, reaching the conclusion in Re: Farnaby and Military Rehabilitation and 
Compensation Commission5 that litigation privilege does in fact apply to hearings 
in the AAT and other Tribunals.  

13. The Law Council notes that while this uncertainty exists, it is very likely that there 
will be an increased number of disputes over client legal privilege in AAT 
proceedings (and in other tribunal settings).  Accordingly, the Law Council 
suggests that the ALRC recommend an appropriate amendment to the Evidence 
Act or the AAT Act, to clarify that both limbs of the privilege apply to AAT 
proceedings.  If necessary, the Law Council would be pleased to provide further 
submissions outlining why it is appropriate and, indeed, essential that client legal 
privilege apply in the AAT. 

Proposal 5-2 

Federal client legal privilege legislation should provide that, in the absence of any clear, 
express, statutory statement to the contrary, client legal privilege applies to the 
coercive information gathering powers of federal bodies. 

14. The Law Council supports this proposal.   

Proposal 5-3 

Any legislative scheme which seeks to abrogate or modify client legal privilege must do 
so by express reference to particular sections or divisions within that scheme that 
confer coercive information gathering powers which abrogate or modify the privilege. 

15. The Law Council does not support abrogation or modification of client legal 
privilege in any context.  As stated in its response to IP-33, the Law Council 
considers the primary rationale for client legal privilege to be that it promotes the 
administration of justice and compliance with the law by ensuring frankness and 
candour in lawyer/client communications.  Accordingly, client legal privilege exists 
in the public interest of protecting the administration of justice.  

16. The Law Council notes however that, if abrogation or modification of client legal 
privilege does occur, the legislative instrument abrogating or modifying the 
privilege should refer to specific sections or provisions in the enactment or 
scheme conferring a coercive information gathering power. 

Proposal 5-4 

To promote national harmonisation, the Attorney-General should lead a process 
through the Standing Committee of Attorneys-General to encourage the states and 
territories to adopt the Commonwealth model proposed in Proposals 5-1 to 5-3, above. 

                                                 
5 [2007] AATA 1972 (20 September 2007) 
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17. The Law Council supports national harmonisation of the law with respect to client 
legal privilege, provided a suitable model is agreed to.  The Law Council would 
only support national harmonisation of the law with respect to client legal privilege 
if the concerns outlined below are addressed.   

6 – Modification or Abrogation of Privilege? 

Proposal 6-1 

Federal client legal privilege legislation should provide that, in special circumstances, 
the Australian Parliament may legislate to abrogate client legal privilege in relation to a 
particular Royal Commission of inquiry or investigation undertaken by a federal 
investigative body. 

The factors to be considered in determining whether such legislation should be enacted 
are: 

(a) the subject of the Royal Commission of inquiry or investigation, including whether 
the inquiry or investigation concerns a matter (or matters) of major public 
importance that has (or have) a significant impact on the community in general or 
on a section of the community or is a covert investigation; 

(b) whether the information sought can be obtained in a timely and complete way by 
using alternative means that do not require abrogation of client legal privilege; 
and especially 

(c) the likelihood and degree to which the privileged information will benefit the Royal 
Commission or investigation, particularly where the legal advice itself is central to 
the issues being considered by the Commission or federal body. 

18. The Law Council does not believe it is necessary to abrogate privilege in any 
context and, in summary, notes the following: 

(a) No empirical case has been made out by the ALRC or any other Federal 
agency to justify the abrogation of client legal privilege in Royal 
Commissions, covert investigations, or in any other federal investigation. 

(b) The primary justification for privilege, as acknowledged by the ALRC6, is 
that it exists in the public interest of preserving the administration of justice 
and encouraging compliance with the law, as well as being a fundamental 
common law right7.  The existence of this public interest rationale creates a 
stronger presumption against abrogation than exists for privileges and 
immunities based solely on individual rights.   

(c) There has been no suggestion or complaint, of which the Law Council is 
aware, that client legal privilege has prevented the truth from ultimately 
being reached in federal investigations and inquiries. Rather, concerns 
seem to arise because of delays and lack of clear policies and procedures. 

                                                 
6 at paragraph 6.1 of DP-73 
7 Per Kirby J in Daniels v ACCC (2002) 213 CLR 543, [85] 
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(d) The Law Council rejects suggestions (noted by the ALRC at paragraph 
6.134) that abrogation of client legal privilege for all Royal Commissions in 
New South Wales and Victoria has not led to problems. 

(e) The Law Council opposes, in the strongest terms, abrogation of client legal 
privilege in covert investigations generally, or any vesting of discretion to 
abrogate privilege in the ACC Board, National Security Council, or any 
other Executive body or council. 

(f) The factors proposed by the ALRC for consideration by Parliament where 
abrogation of privilege is contemplated are insufficient conditions on which 
to justify abrogation of privilege and should be reconsidered in accordance 
with the Law Council’s comments and recommendations below. 

(g) While the Law Council does not support abrogation of client legal privilege 
in any context, if the ALRC proceeds with this proposal, the Law Council 
supports the requirement that Parliament enact legislation in each instance 
or inquiry for which privilege is to be abrogated or modified. 

19. The following examines the ALRC’s proposal, outlining those aspects which are 
supported and those about which the Law Council has some concerns.  The Law 
Council makes several recommendations to amend the proposal, which are 
summarised in the final section of the Law Council’s response to this proposal.  
Nothing in the matters discussed below supplants the Law Council’s strong 
opposition to abrogation of client legal privilege in any context. 

 “Special Circumstances” 

20. The Law Council is concerned about the use of nebulous phrases such as 
“special circumstances” when proposing conditions upon which a fundamental 
common law right, which exists in the public interest, may be abrogated.  It is 
noted that DP-73 raises Royal Commissions and covert investigations by the 
Australian Crime Commission (ACC) as examples of agencies or inquiries in 
which abrogation of client legal privilege may be justified. 

21. The Law Council strongly believes the federal client legal privilege legislation 
should not refer to any particular form of inquiry, whether by example or 
indication, of forms of inquiry that might invoke Parliamentary discretion to 
abrogate client legal privilege.  The Law Council submits that identification of 
certain forms of investigation or agency may create an expectation that client 
legal privilege will be routinely abrogated in those contexts. 

Royal Commissions 

Discovery of the truth 

22. The Law Council notes the ALRC’s preliminary view that a stronger case can be 
made to abrogate client legal privilege in some Royal Commissions.  The ALRC 
seems to have come to this view partly because it sees Royal Commissions as 
more focussed on discovering ‘the truth’ than other inquiries,8 and consequently 

                                                 
8 DP-73 at paragraph 6.133 
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proposes they should have greater access to privileged information than courts in 
order to get at the truth. The Law Council considers this approach misguided – 
courts hearing civil and criminal proceedings make binding decisions that directly 
affect the parties, whether they are private individuals, corporations or 
government agencies.  Accordingly, it might be suggested that the courts have a 
greater entitlement to have access to all relevant information (including privileged 
information) to enable them to reach a just decision.  Royal commissions, on the 
other hand, do not make binding decisions.  Royal Commissions make findings 
and recommendations, which are not self-executing and may (or may not) result 
in further action by the government and/or other agencies.  

23. Accordingly, the Law Council argues that the courts are in a stronger position to 
claim that they should have access to privileged information to ‘get to the truth’.  
However, after centuries of common law development, the Court has limited its 
own power to access privileged information on the basis that the public interest in 
ensuring that clients can communicate frankly with their lawyers overrides the 
public interest in courts having access to all information relevant to litigation or a 
prosecution.  The Law Council notes that the ALRC acknowledges and defers to 
the common law principles outlined by the High Court, which uphold the 
importance of protecting client legal privilege.  Therefore, the Law Council 
submits that the rationale for proposed abrogation in Royal Commissions (and 
covert investigations) is flawed. 

24. The Law Council also notes the ALRC’s comments9 about the rules protecting 
client lawyer confidentiality in the civil law system, a system often described as 
‘more directly concerned with discovery of truth’ than the adversarial system.  
According to the ALRC, there are ‘direct similarities’ between those civil law rules 
and the rules of client legal privilege.  The Law Council contends that this leads to 
the conclusion that protection of client legal privilege is consistent with a primary 
focus on discovering the truth.    

25. The description of a Royal Commission’s primary function as being ‘discovery of 
truth’ appears to arise from the Report of the Inquiry into Certain Australian 
Companies in relation to the UN Oil-for-Food Programme (the AWB Inquiry).10  In 
Commissioner Cole’s view, ‘a conflict …arises between the public interest in 
discovery of the truth which is a prime function of a Royal Commission, and the 
fundamental right of persons to obtain legal advice under conditions of 
confidentiality.’11  The Commissioner sees the issue for consideration to be 
‘whether the public interest in discovering the truth should prevail over the private 
interest of companies or individuals in maintaining claims for legal professional 
privilege.’12  However, as the ALRC has noted, it is more accurate to treat client 
legal privilege not as ‘a balancing of a private right against the public interest, but 
rather the balancing of two public interests…[C]lient legal privilege already largely 
encompasses a balancing of competing public interests.’13 

26. Moreover, the Law Council is not aware of any Royal Commission in which it is 
claimed that the truth was not ultimately reached.  Despite concerns that client 

                                                 
9 Ibid, paragraph 3.150 
10 Commonwealth of Australia , Report of the Inquiry into Certain Australian Companies in relation to the UN Oil-for-
Food Programme 2006. 
11 Ibid, paragraph 7.66 
12 Ibid 
13 DP-73 at paragraph 6.127 
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legal privilege claims by AWB Ltd delayed proceedings by several months, 
Commissioner Cole made several findings and recommendations concerning the 
conduct of AWB Ltd and its officers.  Commissioner Cole did not claim in any part 
of his final report to the Commonwealth that he did not ultimately obtain all 
information necessary to make his findings and recommendations.  Nor did 
Commissioner Cole suggest that information or documents properly subject to 
client legal privilege may have assisted in more serious findings against AWB Ltd 
and its employees/directors.  Accordingly, the chief complaint in the AWB Inquiry 
was that client legal privilege claims delayed proceedings. 

27. The Law Council submits that the ALRC has identified an appropriate remedy to 
address procedural delays created by client legal privilege claims, which is the 
development and implementation of practices and procedures to ensure claims 
and disputes are resolved efficiently.  Chapter 8 outlines several proposals to 
improve the efficiency of client legal privilege claims in a range of investigatory 
and regulatory contexts.  The Law Council notes the ALRC’s comments at 
paragraphs 5.16 and 8.206, concerning the procedure for client legal privilege 
claims established under the Royal Commissions Amendment Act 2006. The Law 
Council submits that these procedures are sufficient for dealing with the vast 
majority of disputes over client legal privilege in Royal Commissions and in any 
other context. 

The public interest criterion 

28. The Law Council notes that Royal Commissions have a unique status among 
non-curial inquiries, because they are creatures of the Executive arm of 
Government and are often established in highly politicised or emotive contexts.  
Accordingly, the circumstances giving rise to a Royal Commission will always be 
“special circumstances”.   

29. Moreover, Parliamentary scrutiny of the abrogation of client legal privilege will not 
be a sufficient safeguard.  Given that an Act of Parliament is required to establish 
a Royal Commission in the first instance, it is likely that governments will adopt a 
standard practice of abrogating privilege whenever a Royal Commission is 
established.  Governments generally only establish Royal Commissions under 
significant public pressure and there is great political expediency in being seen to 
do ‘all that can be done’ to ensure a swift and thorough inquiry.  The Law Council 
notes that there will be very little political advantage for Opposition parties 
objecting to abrogation in such contexts. Therefore, any ‘scrutiny’ of abrogation of 
client legal privilege for a Royal Commission is likely to be illusory or fleeting, at 
best. 

Effect of abrogation 

30. The Law Council does not accept the ALRC’s apparent conclusion14 that 
abrogation of client legal privilege for Royal Commissions in NSW and Victoria 
“has not led to any problems”.  As noted in the Law Council’s earlier submissions 
to this inquiry, the effect of abrogation in these contexts is very difficult to quantify 
or measure.  Lawyers will generally not be informed by a client that he or she is 
withholding information because they are concerned that the lawyer may be 

                                                 
14 in DP-73 at paragraph 6.134 
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forced to disclose that information at a later stage.  There is simply no basis or 
foundation for reaching a view that the behaviour of those seeking legal advice 
has not been affected, or that their willingness to either seek advice or disclose 
relevant information has not been diminished. 

31. The Law Council agrees with the statement in DP-7315 that, despite difficulties in 
measuring the effect of abrogation of client legal privilege, it cannot be assumed 
that the impact would not be significant and deleterious, regardless of whether 
safeguards discussed in Chapter 7 are implemented.  The Law Council has 
already provided evidence to this inquiry that corporations and their employees 
were reluctant, during the period of uncertainty between the Full Federal Court 
and High Court decisions in Daniels, to implement internal reporting systems 
promoted by the ACCC, due to concerns that documents created for the purpose 
of securing compliance, but created for the dominant purpose of obtaining or 
receiving legal advice, would be used against the company in any subsequent 
investigation by the ACCC16.   

32. Given evidence outlined above that uncertainty about the existence of privilege in 
the regulatory context has affected business and corporate compliance practices, 
the Law Council can see no reason for the ALRC to assume, in the absence of 
any information concerning the effect of abrogation of privilege for Royal 
Commissions in NSW and Victoria, that there has been no damaging effect for 
the administration of justice or compliance with the law in those jurisdictions, or 
more generally.  

Specific agencies or investigations  

33. The Law Council is also concerned that the proposal is framed in a manner which 
singles out Royal Commissions and covert investigations (discussed below) as 
possible contexts in which abrogation may be justified.  Identifying certain forms 
of investigation or inquiry in this way may create an expectation that client legal 
privilege should be abrogated for Royal Commissions and agencies exercising 
covert investigatory powers.  Commonwealth Royal Commissions are generally 
preceded by events giving rise to major public concern, either to the nation or to a 
section of the community.  However, the fact that there is often a strong public 
interest in the subject matter of these forms of investigation has no bearing on 
whether abrogation or modification is necessary or appropriate. 

34. The additional requirements set out in factors 2 and 3 require Parliament to 
consider whether information can be obtained in a “timely and complete way 
using alternative means” and the “likelihood and degree to which the privileged 
information will benefit the Royal Commission or investigation”.  These proposed 
requirements are noted by the Law Council, but do not obviate concerns, 
expressed above, regarding the inherent political sensitivity surrounding certain 
investigations.  While the immediate interests of government will be to conduct a 
speedy inquiry, it is unlikely that sufficient regard will be given to these other 
factors, regardless of the obvious emphasis on the ‘necessity of abrogation’ 
afforded by the ALRC under this proposal. 

                                                 
15 at paragraph 6.50 
16 This point is noted by the ALRC in DP-73 at paragraph 6.94 



Recommendations 

35. The Law Council strongly recommends that no distinction be drawn in the 
proposed federal client legal privilege legislation as to whether the relevant 
investigation is conducted by a Royal Commission, or any other inquiry, on the 
bases that:  

 
(a) singling out Royal Commissions as a form of inquiry or investigation that 

may invoke a discretion to abrogate privilege may result in a standard 
practice of abrogating client legal privilege for all Royal Commissions under 
their initiating legislation; 

 
(b) a case has not been made for abrogation of client legal privilege for Royal 

Commissions, noting that, while Royal Commissions are concerned with 
discovering the truth, client legal privilege is not inconsistent with that 
function; and 

(c) there is no evidence that abrogation of client legal privilege in Royal 
Commissions will not have a significant deleterious effect on compliance 
and business practices, as well as infringing the fundamental rights of 
individuals seeking legal advice. 

36. The federal client legal privilege legislation should also require Parliament to 
consider whether the agency-specific or default guidelines have been followed 
and whether those guidelines have been unsuccessful.  Parliament should be 
required to consider the length of time that has elapsed since the relevant client 
legal privilege claim was lodged, the conduct of the parties in the investigation 
and any delays resulting from the conduct of the investigating agency.  This 
proposed requirement is particularly important to ensure client legal privilege is 
not routinely abrogated in Royal Commissions, which are established by an Act 
of Parliament.  This requirement is proposed in addition to Factor 2, which the 
Law Council believes does not establish an sufficient safeguard against 
abrogation for Royal Commissions.   

Client legal privilege in covert investigations 

37. The Law Council is concerned that the ALRC appears to be leaning toward the 
view that the problems associated with client legal privilege claims in covert 
investigations create a presumption in favour of abrogating privilege for such 
investigations generally.  The ALRC does not appear to have reached a 
conclusion in relation to how the problems presented by covert investigations 
might be addressed, but simply notes [at 6.147] that 

...The ALRC is of the preliminary view that reforms to practice and procedure 
cannot adequately or completely address such circumstances, and that 
particular difficulties of covert investigations should be one of the relevant 
factors considered by the Australian Parliament in deciding whether to 
abrogate client legal privilege in a particular case...   

38. The Law Council fully appreciates the difficulties inherent in such circumstances.  
However, the Law Council respectfully submits that changes to practice and 
procedure may very well be sufficient to ensure the subject of an investigation is 
protected against unnecessary dispossession of fundamental rights, which in 
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many cases may be oppressive.  The Law Council is firmly of the view that client 
legal privilege should apply in all contexts, including covert investigations. 

39. It is important to note that investigations may be classified as ‘covert’ in two very 
different respects.  

40. First, an investigation may be covert in that people who have been summonsed 
for oral examination or to produce documents are prohibited from disclosing both 
the fact that they have been summonsed and the details of any information 
actually sought or provided. 

41. Second, an investigation may be covert in that the enforcement agency exercises 
its information gathering powers entirely in secret, even without the knowledge of 
the person from whom information is obtained. This may be the case, for 
example, where information is obtained using a telecommunications interception 
warrant, a surveillance devices warrant or, if the Crimes Legislation Amendment 
(National Investigation and Witness Protection) Bill is passed, under a delayed 
notification search warrant.  

42. Both types of covert investigation have different implications for client legal 
privilege.  However, it is worth making a few general observations which are 
relevant to all covert investigations. 

(a) It would be wrong to assume that the fact that an investigation 
involves covert information gathering is in itself an indicator that the 
investigation is of sufficient importance or public interest to justify 
the abrogation of client legal privilege.   Covert information gathering 
powers are used in wide range of criminal investigations, and their 
deployment is not confined to the most serious of offences.  The decision to 
use covert methods of gathering information is guided by operational 
considerations which dictate that because of factors such as the number or 
hierarchy of people involved in an activity under investigation or the timeline 
of that activity, more overt investigatory methods would jeopardize the 
effectiveness of the investigation by limiting its reach and bringing it to a 
premature close.  These operational considerations are very different from 
those which ought to determine if, and when, it is justified to abrogate client 
legal privilege. 

(b) The purpose of utilising covert information gathering powers is to 
obtain evidence or intelligence in a manner which does not alert the 
target of the investigation and thus allow him or her to destroy or hide 
evidence or adopt measures to otherwise avoid detection.  The 
purpose of utilising covert information gathering powers is not to 
access information which enforcement agencies would otherwise not 
be able to obtain because, for example, it is subject to client legal 
privilege.   It is important not to conflate these purposes and to assume 
that the power to access information covertly does, and automatically ought 
to, authorise the power to obtain information subject to client legal privilege. 

43. The Law Council notes it will never be practical for Parliament to consider 
abrogation of client legal privilege for specific covert investigations.  However, 
abrogation of privilege in the context of covert operations is fraught with dangers, 
to which the ALRC does not appear to have given due consideration.  For 
example: 
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(a) an investigatory operation, such as Operation Wickenby, may run for years, 
involve several Australian and foreign government agencies and substantial 
use of so-called covert powers, significantly exacerbating the impact of 
abrogation; 

(b) the removal of privilege generally for covert investigations may result in an 
increase in the use of covert powers by the ACC and other covert agencies, 
with no effective Parliamentary oversight over how, or how often, those 
powers are used, or for what purpose; and 

(c) the fact that targets of covert investigations are unaware that they are 
under investigation may tend to exacerbate the chilling effect on the lawyer-
client relationship, if client legal privilege is abrogated for covert 
investigations.  Targets of covert investigations may be subject to a range 
of coercive powers which curtail their individual rights and liberties.  Those 
who fear they may be subject to such investigatory powers will be 
discouraged from seeking advice about their legal circumstances, if they 
are aware that their privileged information may be handed over to 
authorities by their lawyer, acting under compulsion, without their 
knowledge. 

Australian Crime Commission 

44. The ALRC refers to the ACC’s covert powers but does not engage in a more 
fulsome discussion of other agencies’ covert powers.  The following addresses 
the ALRC’s comments with respect to abrogation in the context of ACC covert 
investigations.  

45. A significant aspect of the ACC’s ‘covert powers’ derive from secrecy provisions 
under s.29B of the Australian Crime Commission Act 2002 (Cth) (the ACC Act).  
Under that provision, it is an offence for a person issued with a summons to 
provide evidence or information in an ACC Examiner to (a) disclose the existence 
of the summons, or (b) disclose the existence of or any information concerning 
any official matter related to the summons.  

46. It is noted that an exemption to the prohibition against disclosure in an ACC 
covert investigation exists under s.29B(2)(e) of the ACC Act.  A lawyer is not 
prevented from seeking instructions from his or her client when asked a question, 
the answer to which may reveal privileged information.  If the client so instructs, 
the lawyer is entitled not to answer the question.  If there is a dispute about the 
refusal, the ACC Examiner may ask the lawyer to provide the name and address 
of the client. 17  The existence of this provision appears to counter any suggestion 
that abrogation of privilege is a necessary implication of the exercise of covert 
investigatory powers by the ACC. 

47. The Law Council notes that the decision about whether to exercise covert 
investigatory powers apparently rests with the ACC Board.  If the ALRC’s 
proposal is adopted, it would appear to create a situation in which either client 
legal privilege would need to be abrogated by Parliament generally for ACC 
covert investigations (or perhaps for all covert investigations by whichever 
agency), or discretion to abrogate client legal privilege would have to be vested in 

                                                 
17 Ibid, s.30(3). 
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the ACC Board, rather than Parliament – noting that requiring Parliamentary 
scrutiny in such circumstances would be impractical.  A proposal which grants the 
ACC Board discretion as to whether client legal privilege will apply in a particular 
investigation is utterly inappropriate and fraught with potential for abuse.  This 
issue is given further consideration below, at paragraph 54.  

48. The Law Council disputes whether abrogation of client legal privilege will assist in 
the vast majority of investigations where ACC covert powers are exercised. In 
relation to major organised crime and drug smuggling networks, the Law Council 
notes that legal advisers are unlikely to be involved until the stage of arrest and, 
accordingly, privileged documents are unlikely to be central to the matters under 
investigation.  One exception to this may be in relation to complex international 
tax evasion networks under multi-agency investigation and surveillance by 
Operation Wickenby.  It has been previously stated in Law Council submissions 
to the ALRC (as apparently acknowledged by ASIC18) that access to privileged 
information in such contexts will generally only assist agencies to understand the 
order of certain events, facts which could generally be ascertained by 
examination of evidence obtained from other sources. The Law Council also 
strongly emphasises that documents of relevance to investigations in such 
serious criminal investigations may well be subject to the crime-fraud exception, 
rendering client legal privilege unavailable.   

ACC powers already extensive 

49. The case for abrogation of client legal privilege in ACC covert investigations is 
also less obvious when the extent of the ACC’s coercive powers is considered. 
As outlined in Chapter 4 of DP-73, the ACC is currently empowered (upon 
direction of its Board) to conduct special hearings and order the appearance of 
witnesses, the production of documents and provision of information or evidence 
under oath.  The ACC’s coercive powers are reinforced by a number of offence 
provisions. Under the ACC Act, it is a criminal offence to fail to comply with a 
document production notice, to fail to appear at an ACC examination, to fail to 
answer questions, to provide false or misleading evidence or to obstruct or hinder 
the work of the ACC.  Each of these offences attracts a maximum penalty of 5 
years imprisonment or $22,000. 

50. Significantly, witnesses appearing before such inquiries continue to be entitled to 
claim privilege against self-incrimination, although the ACC examiners may order 
a witness to adduce the incriminating evidence on the basis that it will be 
inadmissible against him or her in future proceedings.19  The Law Council 
submits that there is a much stronger case that witnesses and subjects of such 
inquiries should retain the right to claim client legal privilege. As noted in the Law 
Council’s response to IP-33, client legal privilege exists primarily to protect the 
administration of justice and promote compliance with the law.  There is also a 
consistent thread of common law authority describing client legal privilege as a 
“fundamental common law right”.20  The privilege against self-incrimination, on 

                                                 
18 The ALRC quotes from ASIC’s submission at paragraph 6.80 in DP-73, noting ASIC’s claim that abrogation would 
“assist agencies and Royal Commissions to understand a transaction that is not obvious on its face, and ultimately 
assist in quicker resolution of some investigations.” 
19 Australian Crime Commission Act 2002 (Cth), ss 30(4) and (5)   
20 As noted in Daniels Corporation International Pty Ltd v ACCC (2002) 213 CLR 543  
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the other hand, finds its primary justification in protecting the human rights of 
witnesses compelled to give evidence or information that may incriminate them.21    

51. The Law Council considers that these differing rationale for the different 
privileges are fundamental to the question of whether abrogation of client legal 
privilege is necessary or appropriate.  The Law Council submits that there is a 
strong argument in favour of preserving client legal privilege in ACC 
investigations, particularly given the extensive powers of the ACC.  The 
application of derivative-use immunity may offer some protection to the individual 
where the right to silence is removed.  However, the potential damage to the 
lawyer/client relationship will undermine the judicial process and disadvantage 
individuals and companies seeking advice in a complex legal and regulatory 
environment. 

52. The Law Council also notes the significant prejudice to a party under 
investigation where covert powers are directed against them.  It is unclear why 
powers to override client legal privilege are necessary, when the ACC and AFP 
can already (among other things) intercept phone calls, emails and computer 
transmissions; monitor conversations and financial transactions; force production 
of documents and compel witnesses’ testimony; and seize assets.  Where 
investigations concern possible terrorism offences and national security issues, 
ASIO and police may exercise extraordinary powers, including arrest and 
indefinite detention of suspects and witnesses, without charge.22 

53. The Law Council believes it is instructive to refer again to the comments of 
Deane J in Baker v Campbell: 

“That general principle [that a person should be able to seek relevant legal 
advice and assistance without apprehension of prejudice] represents some 
protection of the citizen – particularly the weak, the unintelligent and the ill-
informed citizen – against the leviathan of the modern state. Without it, there 
can be no assurance that those in need of independent legal advice to cope 
with the demands and intricacies of modern law will be able to obtain it without 
the risk of prejudice and damage by subsequent compulsory disclosure on the 
demand of any administrative officer with some general statutory authority to 
obtain information or seize documents.”23 

Courts must rule on abrogation 

54. While the Law Council does not support abrogation of privilege in any context, if 
the ALRC takes the view that abrogation of client legal privilege may be 
warranted in some covert investigations, the Law Council submits, in the 
strongest possible terms, that it is unacceptable and dangerous to vest discretion 
to abrogate privilege in the relevant Executive body overseeing the functions of 
that agency (such as the ACC Board or the National Security Council).  As noted, 
it is impractical for Parliament to legislate on abrogation in a specific covert 
inquiry. 

                                                 
21 As discussed in the Queensland Law Reform Commission Report, ‘The Abrogation of Privilege Against Self 
Incrimination’, Report 59, December 2004, Queensland Government, page 2-3.  
22 As demonstrated by the case of Dr Mohammed Haneef. 
23 (1983) 153 CLR 52 at 120.  The ALRC obviously accepts this as a key rationale for CLP, noting its comments at 
paragraph 2.100 of DP-73. 
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55. The Law Council considers that any decision to abrogate privilege in a specific 
investigation should only be made by a superior court on a case by case basis.  
The Law Council considers that the court should sanction conduct which may 
affect the proper administration of justice and compliance with the law, such as 
arbitrary abrogation of client legal privilege. Superior court judges are best 
equipped to deal with the significant issues arising in such matters.   

56. The Law Council proposes that, where an agency exercising a covert power 
claims abrogation of client legal privilege is necessary with respect to particular 
privileged communications, the agency should make an application to the court 
for an expedited determination as to whether client legal privilege should be 
abrogated with respect to those communications.  The agency must be required 
to satisfy the court that there are reasonable grounds for interfering with 
fundamental rights, having regard to the matters set down in the proposed federal 
client legal privilege legislation (subject to the Law Council’s further 
recommendations below).   The Court would decide on whether the gravity of the 
subject matter of the investigation is sufficient to outweigh the public interest in 
maintaining the integrity of client legal privilege and protecting the fundamental 
rights of the individual under investigation.   

Court must rule on disputed claims 

57. The Law Council accepts that notifying the target of a covert investigation that 
potentially privileged documents have been seized may prejudice the 
investigation.  However, the Law Council believes that, where privileged 
communications are held by a lawyer on behalf of their client, the application of 
secrecy provisions in the legislation under which the investigation is conducted 
does not conflict with the lawyer’s fiduciary obligations to protect client legal 
privilege held by his or her client.  As a matter of law and practice, a legal adviser 
must protect client legal privilege unless the owner of the privilege (the client) 
expressly or impliedly waives privilege.  In Commissioner of Taxation v 
Citibank,24 the Full Federal Court observed that, where documents subject to 
client legal privilege are held by a third party, the third party has an obligation in 
law to protect the client legal privilege in the relevant documents, which is owned 
by their client:  

It follows that Citibank held on behalf of its clients documents of value enjoying 
a special status, namely documents to which legal professional privilege 
attached.   That special value attached for the benefit of the client who, ex 
hypothesi, had by the documents sought or obtained legal advice.   He was 
the only person who was entitled to the benefit of the privilege and the only 
person who was entitled by waiver to detract from the special status of the 
documents. These documents were such that if other persons became aware 
of their contents in consequence of access having been given to them the 
clients could have lost the practical benefit of the privilege.  Citibank was 
holding documents on behalf of its clients in the position at least of a 
gratuitous bailee of the documents.   As a gratuitous bailee its obligation 
existed independently of any specific contract with its clients and arose out of 
its possession of the documents.   It had a duty to take such care of them as a 
reasonable owner would take of his own property of a similar kind.   (Halsbury 
4th Edit. Vol. 2 para. 1517).   Thus an obligation was imposed on Citibank as 

                                                 
24 (1989) ATC 4268. 
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the custodian of a document of a special character to take steps to preserve 
and maintain its status.   In the present circumstances it was obliged to make 
claims in respect of documents where legal professional privilege might 
reasonably be expected to exist. It must do its best to ensure that a claim for 
privilege was not lost.25 

58. Accordingly, while legal advisers may be subject to secrecy provisions in certain 
circumstances or investigations, they are not prevented from observing fiduciary 
obligations to assert their client’s right to client legal privilege.  The fact that the 
lawyer is unable to consult his or her client merely creates a situation where the 
client has no opportunity to waive client legal privilege.26  

59. The Law Council notes that it would be open to the ACC and the government to 
establish a procedure whereby, if there is a dispute over a client legal privilege 
claim made by a lawyer on behalf of his or her client, documents in dispute could 
be sealed and delivered to court for an expedited determination regarding the 
existence of privilege.  The Law Council notes that a similar procedure already 
exists under the General Guidelines between the Australian Federal Police and 
the Law Council of Australia as to the Execution of Search Warrants on a 
Lawyers’ Premises, Law Societies and Like Institutions in Circumstances where a 
Claim of Legal Professional Privilege is Made (the AFP/Law Council Guidelines) 
(discussed further in chapter 8).  This procedure creates no greater obligation 
than that faced by AFP under ordinary circumstances. 

Recommendations 

60. The Law Council submits that there must be a must stronger presumption in 
favour of preserving client legal privilege under the proposed federal client legal 
privilege legislation.  The Law Council does not believe that a case has been 
made for abrogation or modification of client legal privilege in either Royal 
Commissions, covert investigations or in any other regulatory or investigatory 
context.   

61. The Law Council recommends that client legal privilege be maintained in all 
covert investigations.  As a general principle the Law Council submits that the 
Court must sanction any administrative or executive conduct which may affect the 
proper administration of justice and erode fundamental rights. Government 
agencies must be required to satisfy a court (not simply their own Board, as 
would be the case with the ACC under the ALRC proposal) that there are 
reasonable grounds for interfering with client legal privilege.  The court would be 
required to determine whether the gravity of the subject matter of the 
investigation is sufficient to outweigh the public interest in maintaining the 
integrity of client legal privilege and protecting the fundamental rights of the 
individual under investigation.  The court would have regard to the matters set 
down in the proposed federal client legal privilege legislation, subject to the Law 
Council’s further recommendations in response to this Proposal. 

62. The Law Council makes the following recommendations with respect to 
abrogation of privilege in the context of covert investigations:  

                                                 
25 (1989) ATC 4268, per Bowen CJ at 4278. 
26 It should be noted, however, that such a circumstance would have implications for the Legal Profession Practice 
Rules in various jurisdictions, particularly concerning the application of fee agreements where a lawyer is required to act 
without instructions. 



(a) Where an investigation is classified as ‘covert’ merely because the 
persons from whom information is obtained are prohibited from 
disclosing anything regarding their participation in the investigation, 
there is no justification for abrogation of client legal privilege.  

• As noted above, although the person summonsed to answer 
questions or produce documents may be prevented from consulting 
with the party who ‘owns’ the privilege, he or she is nonetheless 
under a legal duty to claim the privilege on behalf of its owner.   

• The Law Council further notes that if information is obtained by a 
federal agency from a third party, who has not known or thought to 
assert client legal privilege over documents or information held on 
behalf of another person, this does not constitute waiver.  

• Where an agency disputes a claim of client legal privilege over 
documents (but does not argue client legal privilege should be 
abrogated), the relevant documents should be sealed and delivered 
to court for an expedited determination, in accordance with the 
existing procedure under the AFP/Law Council Guidelines.  If the 
documents are in possession of the target’s lawyer, the lawyer may 
uphold their client’s right to client legal privilege, even while bound by 
secrecy provisions, if they apply. 

• Specific provisions exist under the ACC Act in relation to the 
maintenance of client legal privilege where secrecy provisions apply 
(outlined above at paragraphs 45-46), which tends to limit the extent 
to which these concerns arise in ACC investigations. The existence of 
an exception to allow a lawyer to refuse to answer questions that 
would reveal a confidential communication leads to a strong inference 
that client legal privilege should not be abrogated in other 
investigations, where secrecy provisions apply.    

(b) Where an agency is exercising its covert power without the 
knowledge of the person from whom the information is obtained, the 
Court must be required to have regard to whether privileged material 
will be obtained or uncovered in the course of the investigation when 
deciding whether to issue a warrant or authorise the use of the covert 
power. 

• In reaching its decision, the Court should be required to have regard 
to the purpose for which the warrant or authorisation is sought.  If it is 
evident that the primary or dominant purpose for which the warrant is 
sought is to obtain privileged information (which is not the purpose for 
which covert warrants are issued), the warrant or authorisation should 
not be granted.  This is essential to ensure so-called covert 
investigatory powers are not used by federal agencies simply as a 
mechanism to subvert restrictions on access to information subject to 
client legal privilege.  

• In all other cases, the Court, should be specifically required to 
evaluate whether the potential benefit to be gained by executing the 
warrant is sufficient to outweigh the risk that because of the covert 
manner in which information will be obtained the agency may gain 
access to privileged materials.  In weighing the potential benefits 
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against the risk the court should be directed to give weight to the 
public interest in maintaining the integrity of client legal privilege and 
protecting the fundamental rights of the individual under investigation.  

• If the court does decide to issue a warrant or authorise the use of a 
covert power, the Court should be required to consider what limits 
could be placed on the warrant/exercise of power to minimise the risk 
that privileged information is inadvertently obtained.  This may even 
require the executing agency to make its own evaluation of whether 
information obtained is privileged and to seal or isolate it accordingly. 

• Noting the comment above, that use of a covert power should never 
be authorised if the primary purpose is to obtain privileged 
information, if an agency applying for authorisation to exercise a 
coercive power argues that abrogation is necessary, the court must 
be required to determine whether to abrogate privilege under the 
warrant.  The Court should be required to consider the factors set 
down under the proposed federal client legal privilege legislation 
(subject to the Law Council’s recommended amendments), as well as 
the increased prejudice to the party subject to a covert investigation 
and the likely damage to the administration of justice caused by 
abrogation.  

• In all cases where privileged information is obtained in the course of 
exercising covert information gathering powers, both use and 
derivative use immunity should automatically apply to that 
information. While inadvertent access to privileged information, may 
in some cases prove an inevitable consequence of covert 
investigations, such access ought not to have been the purpose of 
the investigation and as such no benefit should derive from the 
privileged information obtained. (Note further discussion in response 
to Proposal 7-2, below). 

• Any warrant issued by the Court must specify is client legal privilege 
has been abrogated for the specific exercise of the covert power and 
identify any safeguards applied to the subsequent use and derivative 
use of information collected using the warrant. 

Other ‘covert agencies’ not considered 

63. The Law Council also notes that much of the discussion in DP-73 surrounds the 
use of covert powers by the ACC.  The AFP, ASIO and various other intelligence 
gathering agencies, also possess extensive covert information gathering powers.  
It is apparent that those agencies would also assert a need for abrogation of 
client legal privilege whenever they exercise covert powers, though there may be 
little need or justification.  The Law Council believes the ALRC should not 
proceed to recommend a procedure for abrogating privilege in covert 
investigations, given the likely effect of abrogation, and considering the broad 
and extensive powers some agencies currently have to interrogate, breach 
privacy, arrest and detain and suspend fundamental rights. 

 
ALRC Review of Client Legal Privilege and Federal Investigatory Bodies  Page 23 



Proposal 6-1 – Factors to be considered 

64. It is noted that the ALRC has suggested 3 factors to be set down under the 
proposed federal client legal privilege legislation, which should be considered in 
determining whether to legislatively abrogate or modify client legal privilege for a 
specific Federal inquiry or coercive power.  The following considers the 3 
conditions for abrogation and suggests some changes to ensure client legal 
privilege is afforded proper protection from unnecessary incursions. 

65. The factors to be considered in determining whether such legislation should be 
enacted are: 

• Factor 1: the subject of the Royal Commission of inquiry or investigation, 
including whether the inquiry or investigation concerns a matter (or matters) 
of major public importance that has (or have) a significant impact on the 
community in general or on a section of the community or is a covert 
investigation; 

• Factor 2: whether the information sought can be obtained in a timely and 
complete way by using alternative means that do not require abrogation of 
client legal privilege; and especially 

• Factor 3: the likelihood and degree to which the privileged information will 
benefit the Royal Commission or investigation, particularly where the legal 
advice itself is central to the issues being considered by the Commission or 
federal body. 

66. The Law Council notes that the factors are joint and several in application – that 
is, Parliament must be satisfied that all conditions are met before reaching a 
conclusion that abrogation of client legal privilege in a specific non-curial context 
is warranted.  The Law Council believes this is important for ensuring decisions to 
abrogate or modify client legal privilege, where they occur, are made on a 
principled basis. 

67. The Law Council also notes, with approval, that the ALRC does not support 
wholesale abrogation of client legal privilege with respect to a specific agency or 
coercive power (except in relation to the Inspector General of Intelligence and 
Security and the Commonwealth Ombudsman, which are discussed below in 
response to Proposal 6-2).  This is an important recognition that a case for 
removal of such an important right must be made on a case-by-case basis and 
only in the most exceptional circumstances. 

68. A key concern for the Law Council is that the proposed federal client legal 
privilege legislation must not establish an automatic mechanism for abrogating 
client legal privilege in certain non-curial contexts, such as Royal Commissions.  
The Law Council also believes that there must be additional considerations 
requiring that Parliament only abrogated privilege if: 

• the agency specific guidelines for handling client legal privilege claims have 
been followed; and 

• the recommendations concerning practice and procedure, have not resulted 
in sufficiently fast resolution of client legal privilege disputes in that particular 
inquiry, having regard to the conduct of all parties to the dispute. 
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Factor 1: Specific agencies or investigations  

69. As stated above, the Law Council is concerned that Factor 1 is framed in a 
manner which singles out Royal Commissions and covert investigations as 
possible contexts in which abrogation may be justified.  As noted, identifying 
certain forms of investigation or inquiry in this way may create an expectation that 
client legal privilege should be abrogated for Royal Commissions and agencies 
exercising covert investigatory powers.  

70. Further, Royal Commissions, by their nature, often concern matters of significant 
public importance. Similarly, there is generally a strong public interest in the 
subject matter of many other investigations.  However, the fact that the subject 
matter of an investigation is of major public importance has no bearing on 
whether abrogation or modification is necessary or appropriate. 

71. The Law Council notes that, whilst factors 1, 2 and 3 must all be satisfied before 
Parliament can abrogate client legal privilege, this does not obviate concerns, 
expressed above, regarding the political sensitivity surrounding some 
investigations.  The immediate interests of government will always be to conduct 
a speedy inquiry, so it is unlikely that sufficient regard will be given to these other 
factors.  

Factor 1: Client legal privilege and the privilege against self-incrimination 

72. This factor is apparently influenced by the approach of the Queensland Law 
Reform Commission (QLRC), in its report on ‘Abrogation of the Privilege Against 
Self-Incrimination’.27  It is noted therefore that the objective of Factor 1, as 
proposed, is to ensure that Parliament demonstrates that there is a significant 
public interest in favour of abrogation.  This is obviously an important distinction, 
which the Law Council supports. 

73. However, given the differing justifications underlying client legal privilege and the 
privilege against self-incrimination, the Law Council submits that the standard for 
abrogating client legal privilege must be greater than the standard set by the 
QLRC for abrogation of the privilege against self-incrimination.  The QLRC refers 
only to balancing private rights against some counter-veiling public interest.  The 
public interest arguments against abrogation of client legal privilege (i.e. that 
abrogation will damage the administration of justice and undermine the role of 
legal advisers in promoting compliance with the law) must be emphasised in 
order to demonstrate a stronger presumption in favour of preserving client legal 
privilege. 

Factor 3: ‘Central to the issues being considered’ 

74. The Law Council notes, under factor 3, that Parliament would be required to 
consider “the likelihood and degree to which the privileged information will benefit 
the Royal Commission or investigation, particularly where the legal advice itself is 
central to the issues being considered by the Commission or federal body”. 

                                                 
27 as noted in DP-73 at paragraph 6.149 



75. It is unclear how a determination can be reached that the privileged materials 
contain information that is ‘central to the issues being considered. This problem is 
exacerbated in the context of covert inquiries, where secrecy provisions apply.  In 
such circumstances, the party whose privileged information is sought will not be 
aware that the privileged information is sought and, accordingly, can have no 
input into the question of whether the documents are, in fact, central to the issues 
under consideration. 

76. More broadly, it is unclear how, or if, the agency conducting the investigation 
could establish that the relevant documents contain information that will assist. 

Factors 2 and 3: Use of the McNulty Memorandum 

77. The Law Council notes that the ALRC appears to have relied on the ‘McNulty 
Memorandum’ as a basis for proposing factors 2 and 3.  The ALRC has provided 
a useful summary of the history and background to the McNulty Memorandum (at 
paragraphs 6.66-6.77), which is a non-legislative guideline to United States 
federal government agencies.  Accordingly, the Law Council will not seek to 
summarise the relevant information here.  However, the Law Council makes the 
following observations with respect to the McNulty Memorandum, and the 
previous ‘Thompson Memorandum’: 

(a) The McNulty Memorandum appears to be a compromise by the Office of 
the US Attorney-General, to temper a draconian and oppressive approach 
to client legal privilege that emerged following major, but isolated, corporate 
scandals in the United States in the preceding few years (most notably 
Enron and WorldCom). 

(b) The earlier ‘Thompson Memorandum’ created an unacceptable situation, in 
which companies were effectively forced to waive privilege and leave their 
employees ‘out to dry’ by refusing to fund legal counsel on their behalf, for 
fear of prejudicial treatment by prosecuting agencies. 

(c) Under the McNulty Memorandum, companies or individuals may be asked 
by the US Department of Justice to hand over privileged documents.  If the 
holders of privilege legitimately seek to claim privilege over those 
documents, they still forgo any prospect of lenient treatment if a finding of 
misconduct or guilt is ultimately reached (as was the case under the 
‘Thompson Memorandum’). The only difference under the McNulty 
Memorandum is that a prosecuting agency must seek approval from the 
head of the department (as opposed to middle-management), demonstrate 
that a ‘legitimate need’ exists to obtain the documents subject to privilege 
and ‘seek the least intrusive waiver necessary to conduct investigations’.  
This is significantly different from the absolute effect of abrogation under 
the mechanism proposed by the ALRC, whereby Parliament, on the advice 
of government agencies, may remove the right to claim client legal privilege 
altogether, with no consideration of whether the abrogation is the ‘least 
intrusive necessary’ (as noted under paragraph 6.74). 

(d) The McNulty Memorandum requires the prosecuting agency to seek the 
‘least intrusive waiver necessary to conduct a complete and thorough 
investigation’ and notes that agencies should adopt a step-by-step 
approach to requesting information.  The ALRC has not proposed that a 
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similar requirement be imposed on Parliament, when considering legislation 
that would abrogate client legal privilege in relation to a specific inquiry. 

(e) The McNulty Memorandum is a non-binding guideline that has existed in 
the United States for approximately 10 months, at the date of this 
submission.  As noted by the ALRC, the US Senate is currently considering 
the Attorney-Client Privilege Protection Act 2007 which, if passed in its 
present form, will render unlawful the approach to attorney-client privilege 
currently sanctioned by the US Deputy Attorney-General’s Office (as 
articulated under Thompson and McNulty Memoranda). 

(f) It is apparent from commentary concerning the Attorney-Client Privilege 
Protection Act 2007 that the proposed legislation has strong bi-partisan 
support in the United States Congress.  Since the legislation was originally 
introduced by Senator Arlen Specter, a further ‘companion bill’ in almost 
identical terms was introduced to the US House of Representative with bi-
partisan support.28 

78. The Law Council is concerned that the ALRC has based factors 2 and 3 (which 
are intended to place the only effective limits on the proposed discretion to 
abrogate privilege) on controversial, non-legislative guidelines issued by the US 
Deputy Attorney-General.  As noted above, the Memorandum has been applied 
in the US for just 10 months and is facing the very likely prospect of rescission 
when the Attorney-Client Privilege Protection Act 2007 is voted on in the US 
Congress in the coming months.   

79. A US Federal Court ruled in June 200629 that Federal prosecutors, acting in 
accordance with the Thompson Memorandum had breached constitutional rights 
by coercing parties under investigation to disclose privileged information and 
requiring companies to refuse legal assistance to employees under investigation.  
Following the release of the McNulty Memorandum, just one week following the 
introduction of the Attorney-Client Privilege Protection Act 2007 to the lower 
house, American Bar Association President, Karen Mavis, stated the McNulty 
Memorandum is 

...but a modest improvement over the Department’s previous policy as outlined in the 
Thompson Memorandum.  Instead of eliminating the improper Department practice of 
requiring companies to waive their privileges in return for cooperation credit—the 
approach advocated by [Senator] Arlen Specter in his Dec. 7 legislation and by 
numerous former senior Justice Department officials in their Sept. 5 letter to Attorney 
General Gonzales—the new policy announced today by Deputy Attorney General 
McNulty merely requires high level Department approval before waiver requests can 
be made.30  

80. It has also been suggested by commentators on the McNulty Memorandum that it 
simply ‘sets forth non-binding internal guidelines that seem to merely entrench 

                                                 
28 See ‘Coalition Applauds House Introduction of Attorney-Client Privilege Protection Act 2007’, Media Release, 
Coalition to Protect Attorney-Client Privilege, 12 July 2007.  Available at 
<http://wolfs2cents.files.wordpress.com/2007/07/attyclientprivissuecoalitionstatementrehr3013july122007.pdf> 
29 The United States v Jeffrey Stein et al [2006] S1 05 Crim 0888.  Decision available online at 
<http://www.nysd.uscourts.gov/rulings/05CR888_6272006_0835TS.pdf> 
30 Statement by ABA President Karen J. Mathis regarding revisions to the Justice Department's Thompson 
Memorandum, 12 December 2006.  Available at 
<http://www.abanet.org/abanet/media/statement/statement.cfm?releaseid=59>  
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and even expand an internal deliberative process predisposed to request 
attorney-client privileged information and attorney work product.’31 

81. The McNulty Memorandum has been criticised for adopting the Thompson 
Memorandum, virtually verbatim, except for revised guidelines concerning waiver 
of attorney-client privilege and corporate funding of employees’ defence.32  The 
McNulty Memorandum continues to enable the US Department of Justice to 
determine when it is appropriate for a person or corporation to waive privilege. 

82. Accordingly, the proposed factors 2 and 3 would, if accepted by the government, 
result in adoption of ‘safeguards’ against abrogation of client legal privilege that 
are based on guidelines for Federal agencies regarded as inadequate in the US, 
and which are likely to soon be replaced in that jurisdiction with an emphatic 
legislative statement that privileged information is protected from incursions by 
Federal investigatory agencies.  The Law Council also notes that the requirement 
to consider whether the abrogation is the ‘least intrusive necessary’ is missing 
from the approach proposed by the ALRC, tending to diminish the ‘protection’ 
provided by adopting the considerations outlined in the McNulty Memorandum.  
The Law Council submits that this does not provide an acceptable standard of 
protection for client legal privilege in Australia.  

Additional factors necessary 

83. In consideration of the matters outlined above with respect to the ostensible basis 
for factors 2 and 3, the Law Council submits that the ALRC should propose 
additional factors for consideration by Parliament in circumstances where 
abrogation or modification of privilege is proposed.  The Law Council considers 
that the approach proposed by the ALRC will simply entrench a mechanism for 
legislative removal of client legal privilege for certain federal investigations, while 
lowering the bar for consideration of when it is appropriate to remove client legal 
privilege more generally. 

84. Factor 2 requires Parliament to consider “whether the information sought can be 
obtained in a timely and complete manner using alternative means that do not 
require abrogation of client legal privilege”. The Law Council considers that the 
inclusion of the words “timely” and “complete” render it easy to conclude that the 
information is not appropriately available by alternative means. 

85. The Law Council believes there must be a specific requirement that Parliament 
consider whether agency-specific or default practices and procedures (discussed 
in relation to Chapter 8) have been unsuccessful, to prevent abrogation before 
any such concerns actually arise.  As noted in the Law Council’s previous 
submissions, government agencies (including Royal Commissions) do not 
routinely encounter delays resulting from client legal privilege claims – there are 
in fact a very small minority of cases in which client legal privilege claims affect 
the functions of investigatory agencies.  In the vast majority of those cases, the 

                                                 
31 W.M Sullivan Jnr., ‘The McNulty Memorandum: New DOJ Policies On Attorney-Client Privilege And Attorney Work 
Product Protections’, (2006).  Available at 
<http://www.metrocorpcounsel.com/current.php?artType=view&artMonth=February&artYear=2007&EntryNo=6208> 

32 N. R. Janis, The McNulty Memorandum: Much Ado About Nothing, Washington Lawyer, February 2007.  Available at: 
<http://www.dcbar.org/for_lawyers/resources/publications/washington_lawyer/february_2007/stand.cfm> 



Law Council submits that delays and concerns will be largely resolved by the 
practices and procedures discussed in Chapter 8.  

86. The Law Council also considers that Parliament should be required to consider 
whether the legislation provides the least intrusive abrogation necessary in the 
circumstances to conduct a complete and thorough investigation.  The legislation 
giving effect to the abrogation should provide a step-by-step approach to 
requesting information sought by the relevant agency conducting the 
investigation. 

 Recommendations 

87. The Law Council does not support abrogation of client legal privilege in any 
context and does not accept that abrogation or modification of client legal 
privilege is necessary to enable federal agencies to carry out their functions.   
However, if the ALRC decides to recommend a procedure for abrogation of client 
legal privilege in the terms proposed by Proposal 6-1, the Law Council strongly 
recommends that Proposal 6-1 be amended to reflect the following: 

(a) The federal client legal privilege legislation should not refer to any particular 
form of inquiry, whether by example or indication, of forms of inquiry that 
might invoke Parliamentary discretion to abrogate client legal privilege.  The 
Law Council believes that identification of certain forms of investigation or 
agency may create an expectation that client legal privilege will be routinely 
abrogated in those contexts. 

(b) The federal client legal privilege legislation should require that Parliament (or 
the Court) consider the strong likelihood that abrogation of client legal 
privilege will damage the administration of justice and compliance with the 
law in future, when examining any public interest arguments advanced in 
favour of abrogation. 

(c) The federal client legal privilege legislation should not require Parliament to 
consider whether an investigation is a ‘covert investigation’.  Instead, if an 
agency exercising covert powers argues abrogation of client legal privilege is 
necessary for a specific covert investigation, there should be a specific 
procedure created to enable the Federal Court to assume the role of 
Parliament and rule on whether abrogation is justified in the circumstances.   

Proposal 6-1 – Summary of Recommendations 

88. As stated at several points in response to this proposal, and elsewhere in this 
submission, the Law Council does not support legislative abrogation of client 
legal privilege in any context.  However, if the ALRC intends to recommend a 
proposal in the terms outlined under Proposal 6-1, the Law Council makes the 
following recommendations: 

  
(1) No distinction should be drawn in the legislation as to whether the relevant 

investigation is conducted by a Royal Commission, or any other inquiry.  
The Law Council submits that:  

 
• singling out Royal Commissions in the proposed federal client legal 

privilege legislation as forms of inquiry or investigation that may 
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invoke a discretion to abrogate privilege may result in a standard 
practice of abrogating client legal privilege for all Royal Commissions 
under their initiating legislation; and 

• there is no evidence that abrogation of client legal privilege in Royal 
Commissions will not have a significant deleterious effect on 
compliance and business practices, as well as infringing the 
fundamental rights of individuals seeking legal advice. 

(2) The proposed federal client legal privilege legislation should require 
Parliament to consider whether the agency-specific or default guidelines 
have been followed and whether those guidelines have been unsuccessful.  
Parliament should be required to consider:  

• the length of time that has elapsed since the relevant client legal 
privilege claim was lodged;  

• the conduct of the parties in the investigation; and  

• any delays resulting from the conduct of the investigating agency. 

This requirement is proposed in addition to Factor 2, which the Law Council 
believes does not establish a sufficient safeguard against abrogation for 
Royal Commissions.   

(3) The Law Council makes the following recommendations with respect to 
abrogation of privilege in the context of covert investigations:  

(a) Where an investigation is classified as ‘covert’ merely because 
the persons from whom information is obtained are prohibited 
from disclosing anything regarding their participation in the 
investigation, there is no justification for abrogation of client 
legal privilege.  

• A lawyer is required to claim privilege (where appropriate) on 
behalf of his or her client, even if prevented from contacting 
their client.   

• If a federal agency obtains privileged information from a third 
party, who has not known or thought to assert client legal 
privilege over documents or information held on behalf of 
another person, this does not constitute waiver.  

• Where an agency disputes a claim of client legal privilege over 
documents, the ordinary procedures should apply. 

• The existence of specific provisions under the ACC Act 
(outlined above at paragraphs 45-46), limits the extent to which 
these concerns arise in ACC investigations and, arguably, in 
other forms of investigation involving secrecy provisions.    

(b) Where an agency is exercising its covert power without the 
knowledge of the person from whom the information is obtained, 
the Court must be required to have regard to whether privileged 
material will be obtained or uncovered in the course of the 
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investigation when deciding whether to issue a warrant or 
authorise the use of the covert power. 

• The Court should be required to have regard to the purpose for 
which the warrant or authorisation is sought.  If it is evident that 
the primary or dominant purpose for which the warrant is sought 
is to obtain privileged information (which is not the purpose for 
which covert warrants are issued), the warrant or authorisation 
should not be granted.  This is essential to ensure so-called 
covert investigatory powers are not used by federal agencies 
simply as a mechanism to subvert restrictions on access to 
information subject to client legal privilege.  

• In all other cases, the Court, should be specifically required to 
evaluate whether the potential benefit to be gained by executing 
the warrant is sufficient to outweigh the risk that because of the 
covert manner in which information will be obtained the agency 
may gain access to privileged materials.  In weighing the 
potential benefits against the risk the court should be directed to 
give weight to the public interest in maintaining the integrity of 
client legal privilege and protecting the fundamental rights of the 
individual under investigation.  

• Noting the comment above, that use of a covert power should 
never be authorised if the primary purpose is to obtain 
privileged information, if an agency applying for authorisation to 
exercise a coercive power argues that abrogation is necessary, 
the court must be required to determine whether to abrogate 
privilege under the warrant.  The Court should be required to 
consider the factors set down under the proposed federal client 
legal privilege legislation (subject to the Law Council’s 
recommended amendments), as well as the increased 
prejudice to the party subject to a covert investigation and the 
likely damage to the administration of justice caused by 
abrogation.  

• If the Court does decide to issue a warrant or authorise the use 
of a covert power, the Court should be required to consider 
what limits should be placed on the warrant/use of power to 
minimise the risk that privileged information is inadvertently 
obtained.  This may even require the executing agency to make 
its own evaluation of whether information obtained is privileged 
and to seal or isolate it accordingly. 

• Any warrant issued by the Court must specify is client legal 
privilege has been abrogated for the specific exercise of the 
covert power and identify any safeguards applied to the 
subsequent use and derivative use of information collected 
using the warrant. 

(4) In all cases where privileged information is obtained in the course of 
exercising covert information gathering powers, both use and derivative use 
immunity should automatically apply to that information. While inadvertent 
access to privileged information may, in some cases, prove an inevitable 
consequence of covert investigations, such access ought not to have been 
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the purpose of the investigation and as such no benefit should derive from 
the privileged information obtained. (Note further discussion in response to 
Proposal 7-2, below). 

(5) The federal client legal privilege legislation should require that Parliament 
consider the strong likelihood that abrogation of client legal privilege will 
damage the administration of justice and compliance with the law in future, 
when examining any public interest arguments advanced in favour of 
abrogation. 

Proposal 6-2 

The Australian Parliament should amend the Inspector-General of Intelligence and 
Security Act 1986 (Cth) and the Ombudsman Act 1976 (Cth) to state that where client 
legal privilege cannot be claimed over legal advice given to a Minister, an agency or an 
authority of the Commonwealth, this abrogation applies to litigation privilege as well as 
advice privilege. 

89. The Law Council has no objections to this proposal. 

90. As a general observation, the Law Council notes that government agencies 
(State and Federal) have the benefit of two forms of protection of privileged or 
‘sensitive’ information: client legal privilege, which is available to government 
agencies, as it is to the individuals and entities they investigate/regulate; and the 
so-called “public interest” exemptions under the Freedom Of Information Act.  
This additional capacity of governments to shield themselves from public scrutiny 
sits in stark contrast to occasional claims by government officials and politicians 
that ‘those who have nothing to hide have nothing to fear from disclosure.’    

Proposal 6-3 

Federal client legal privilege legislation should provide that a person who is required to 
disclose information under a coercive information-gathering power of a federal body is 
not required to disclose a document that is a tax advice document prepared for that 
person. 

• A ‘tax advice document’ should be defined as a confidential document created by 
an independent professional accounting adviser for the dominant purpose of 
providing that person with advice about the operation and effect of tax laws. It 
does not include ‘source documents’, such as documents which record 
transactions or arrangements entered into by a person (for example, formal 
books of account or ledgers). 

• An independent professional accounting adviser must be a registered ‘tax agent’ 
for the purpose of s 251L(1)(b) of the Income Tax Assessment Act 1936 (Cth).  

• No privilege should apply where a tax advice document is created in relation to 
the commission of a fraud or offence or the commission of an act that renders a 
person liable to a civil penalty; or where the person or the accounting adviser 
knew or ought reasonably to have known that the document was prepared in 
furtherance of a deliberate abuse of power. 
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• Claims that a document is a tax advice document may be required to be certified 
by a lawyer in accordance with the procedures set out in Proposal 8–3. 

91. The Law Council does not support the formal extension of client legal privilege to 
communications between clients and non-lawyer tax advisers as outlined under 
this proposal.  Before client legal privilege is to be extended to communications 
between clients and members of other professions, or even a limited group within 
another profession, further and detailed consideration must be given to: 

(1) the role those advisers play in the system of administration of justice; 

(2) the duties they owe to that system and the regulatory systems under 
which their duties and roles are discharged; 

(3) introducing higher duties beyond duties to clients; and  

(4) introducing regulatory regimes comparable to that which govern 
lawyers. 

92. The Law Council notes that there may be some merit in considering a different 
form of privilege for professionals without legal training.  However, the Law 
Council submits that this would have broad implications which should be the 
subject of a separate review, in order that the matter be given more careful 
consideration.   

93. In this regard, the Law Council notes that the Terms of Reference to this Inquiry, 
released by the Attorney General on 29 November 2007, do not require any 
consideration of this issue.  Moreover, the proposal appears out of place, in the 
context of a review considering whether, and how, the common law right to client 
legal privilege should be curtailed by the legislature.  It is also noted that the 
proposal sits in contrast to many of the other proposals in DP-73. 

94. The Law Council does not believe it is appropriate to extend client legal privilege 
to communications between clients and members of other professions unless the 
role of participants in those professions in the general system of administration of 
justice equates with that of members of the legal profession and is subject to 
equivalent independent supervision and regulation.  Client legal privilege exists to 
serve the primary function of promoting the administration of justice.  It 
recognises that lawyers play a pivotal role in that system and, accordingly, 
attaches a privilege against disclosure of communications with, and advice given 
by, lawyers, as officers of the court who owe their first duty to the court.  Any 
proposal to extend client legal privilege (or a surrogate of it) to communications 
between clients and members of other professions has significant implications for 
client legal privilege as a common law right and may affect its perceived 
importance to the administration of justice.   

95. The Law Council has provided several cogent reasons why extension of client 
legal privilege to non-lawyers is not appropriate without further consideration.  As 
noted in the Law Council’s submissions in response to IP-33, lawyers are subject 
to independent supervision by statutory agencies and legal professional bodies, 
as well as judicial oversight. In addition, lawyers as officers of the court owe a 
paramount duty to the court and the administration of justice.  

96. The regulatory framework affecting tax advisers is not as onerous as that which 
applies to the legal profession.  While tax advisers may be subject to regulatory 
oversight by the ATO, non-lawyer tax agents are not subject to the same 
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comprehensive statutory codes governing ethical and professional conduct as the 
legal profession.  Nor are tax advisers required to behave as officers of the court, 
upholding the administration of justice – a fundamental duty of lawyers from 
which the privilege arises. 

97. The Law Council notes that the ATO has an administrative practice of observing 
a limited form of privilege over tax advice documents (as outlined in DP-73 at 
paragraphs 6.211-6.214).  Implemented and administered appropriately, the Law 
Council regards this as a sufficient protection for taxpayers obtaining advice from 
non-lawyer tax advisers while the matters raised by the ALRC are given more 
careful consideration.  

98. The Law Council recommends that the ALRC not proceed with this proposal, but 
instead consider the important issues and implications in the context of a broader 
review which examines whether it is appropriate to create a different form of 
professional privilege for tax advisers and/or accountants and other professionals 
who assert a need to ensure a confidential relationship with their clients.  As the 
administration of justice (in which client legal privilege plays a crucial role) is 
ultimately subject to the supervision of the courts, and as lawyers are officers of 
the court who owe their first duty to the court, the Law Council suggests that any 
further consideration of this proposal should also occur with the benefit of input 
from representatives of the judiciary. 

7 – Safeguards  

Proposal 7-1 

Federal client legal privilege legislation should provide that, if another federal statute 
expressly abrogates or modifies client legal privilege, such abrogation or modification 
does not extend to legal advice that relates to the investigation itself, or to the 
representation of the client in the investigation, provided that, or to the extent that, the 
investigation concerns offences alleged to have been committed prior to the 
commencement of the investigation 

99. The Law Council does not support abrogation or modification of client legal 
privilege in any context. However, if the ALRC is determined to recommend a 
procedure for abrogation of privilege (incorporating the recommendations of the 
Law Council outlined above), the Law Council raises the following concerns in 
relation to this proposal. 

100. Proposal 7-1 should exclude the words “…provided that, or to the extent that, the 
investigation concerns offences alleged to have been committed prior to the 
commencement of the investigation”. Clients should be equally entitled to assert 
client legal privilege in relation to an investigation where the investigation 
includes offences alleged to have been committed after the commencement of 
the investigation.  

101. It should be borne in mind that an investigation by a federal body is just that, an 
investigation. The investigation may lead to a prosecution or some other action or 
it may lead to the federal body taking no further action. A client who becomes 
aware of an investigation may seek legal advice about his or her ongoing 
conduct; whether that conduct contravenes federal legislative provisions and 

 
ALRC Review of Client Legal Privilege and Federal Investigatory Bodies  Page 34 



 
ALRC Review of Client Legal Privilege and Federal Investigatory Bodies  Page 35 

whether he or she should cease or modify the conduct. Abrogating client legal 
privilege in relation to that advice would seem contrary to the rationales for the 
privilege set out in DP-73. Would a client seek legal advice if he or she could not 
be satisfied that client legal privilege would attach to the advice? 

102. During an investigation, a client may seek advice about the balance to be drawn 
between continuing with ongoing alleged illegal activity and any other duties the 
client may have.  For example, a company director in the alleged illegal 
fundraising example (paragraph 7.22 of DP-73) has duties to shareholders, 
investors and other stakeholders in relation to the fundraising. Abrogating client 
legal privilege in relation to such advice obtained during an investigation may 
result in the advice not being sought in the first place with the possible result that, 
during the investigation stage, an appropriate balance between competing duties 
is not achieved. 

103. Finally, the Law Council notes the ACCC’s proposal33 that client legal privilege 
remain available from the point where the ACCC makes the client aware of the 
investigation. The Law Council submits that a different point in time is more 
appropriate – the point when the client becomes aware of the investigation, 
whether by notice from the federal body or otherwise, and seeks legal advice. 

Proposal 7-2 

Federal client legal privilege legislation should provide that, in the absence of any clear, 
express statutory statement to the contrary, where federal legislation abrogates the 
application of client legal privilege to the exercise of a federal coercive 
information-gathering power: 

(a) a federal body that seeks to rely on otherwise privileged information as evidence 
in any court proceedings must apply to the court for permission to do so; and 

(b) the court will have a general discretion to allow use of the information as 
evidence, balancing the public interest in allowing the information to be used 
against a consideration of whether the use of that information would be unfairly 
prejudicial to a party; and 

(c) a federal body is precluded from using otherwise privileged information against 
the holder of client legal privilege in any administrative penalty proceedings. 

104. Legislation in the terms of Proposal 7-2 is likely to give rise to considerable 
difficulties in its application. The proposal is that the court will have a “general 
discretion”, to allow use of the information as evidence, balancing the public 
interest in allowing the information to be used against a consideration of whether 
the use of that information would be unfairly prejudicial to a party.  

Public interest 

105. The assessment of the “public interest in allowing the information to be used” is 
likely to be problematic. Courts are imperfectly equipped to deal with matters 
involving an assessment of the public interest where no guidance is provided in 

                                                 
33 paragraph 7.17 of DP-73 
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legislation as to what factors the court is to take into account. By itself, the term 
‘public interest’ is hopelessly vague. Justice French has recently described the 
concept of “the public interest” as a “category of meaningless reference.”34 It is 
unclear what the term would convey in the present context. Does it mean that the 
use of the information is in connection with a matter of public importance? 

106. Further, what account should the Court take of the public interest in maintaining 
privilege? How is the Court to weigh the competing public interests? That the 
maintenance of the privilege is not simply a private matter is revealed by the 
subject matter of DP-73 itself. 

107. The Law Council notes the factors suggested by the ALRC at paragraph 7.117 of 
DP-73, namely that the decision about which safeguards should apply will 
depend on: 

• the federal body’s role and functions; and 

• the nature and gravity of the matters under consideration, including whether 
the investigation concerns an issue of major public importance that has a 
significant impact on the community in general or on a section of the 
community; and 

• the likelihood and degree to which the privileged information will benefit any 
action, including enforcement action, to be taken as a result of the 
investigation, particularly where legal advice is central to the issues being 
considered. 

108. The Law Council notes that these proposed factors take no account of other 
relevant considerations, such as whether the relevant enforcement action is 
connected with the matters under investigation (which are considered to be of 
sufficient gravity to meet this test), the effect of a relaxation of available 
safeguards on the conduct of future investigations or the administration of justice, 
or the conduct of the agency in question.  

“Unfairly prejudicial” 

109. Likewise, it is unclear what is meant by “unfairly prejudicial” in this context. The 
present context may be contrasted with section 135 of the Evidence Act 1995 
(Cth). This permits the Court to refuse to admit evidence if its probative weight is 
substantially outweighed by the danger that the evidence might, inter alia, be 
unfairly prejudicial to a party.35 “Unfairly prejudicial” in that context refers to a 
danger that the fact-finder may use the evidence to make a decision on an 
improper basis, or a basis logically unconnected with the issues in the case, such 
as evidence which arouses a sense of horror or provokes an instinct to punish. It 
may also refer to evidence giving rise to a procedural unfairness, such as an 
inability to test the evidence in cross-examination.  

                                                 
34 “Authorisation and public benefit – playing with categories of meaningless reference?” Justice R S French, Federal 
Court of Australia, 4th Annual University of South Australia Trade Practices Workshop, 20-21 October 2006, Barossa 
Valley Resort. See also M Feintuck, “The Public Interest” In Regulation (Oxford University Press Oxford 2004) at p. 3: 
“the public interest will often appear to be an empty vessel, to be filled at different times with different content.” 
35 “Probative value” is something that a Court can assess more readily than the “public interest” 
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110. It is clear that the term must mean something different in proposal 7-2, but no 
obvious meaning is apparent. Is the “unfairness” to arise from the nature of the 
privileged material itself, the circumstances of its creation, or the potential impact 
of the material on the party?  And if so, when is that “unfair”? 

111. If the safeguard in proposal 7-2 is to be effective, then it should be reformulated 
in terms which have recognisable meaning, and which pay proper regard to the 
importance of protecting privileged communications. A suitable mechanism might 
be a presumption against use, which could be displaced where the otherwise 
privileged evidence reveals matters constituting serious misconduct, or conduct 
which has a serious adverse impact on the rights of others, and which is not likely 
to be proved by any other means.  

112. A further difficulty with the generality and ambiguity of proposal 7-2 is that it will 
be impossible to predict whether exercise of the discretion is likely at the time the 
advice or other legal service is originally sought. The safeguard is therefore not 
one which will have any meaningful effect on what otherwise will be the chilling 
effect of abrogation of privilege on the willingness of clients to seek legal 
services.  The Law Council also notes that a client who is unrepresented in 
proceedings following an investigation may not be in as good a position as a 
represented client to press for the court to consider whether the use of the 
information would be unfairly prejudicial to him or her in the proceedings. A 
derivative-use immunity default provision would provide greater protection. 

Derivative-use immunity is the appropriate standard of protection 

113. It is noted that the ALRC specifically rejects the default application of derivative-
use immunity where privilege is abrogated, apparently swayed by the views of 
various enforcement agencies that derivative-use immunity would render the 
abrogation of privilege ‘practically useless’.36  The Law Council notes that this 
view does not apparently consider the potentially serious prejudice to a party 
under investigation, whose privileged information is accessed, and the 
exacerbation of the ‘chilling effect’ on the lawyer client relationship (described 
above).   

114. The Law Council notes the comment at paragraph 8.157, drawing an analogy 
between parties whose rights will be potentially infringed under this Proposal and 
those who are subject to telecommunications interception powers (with the 
apparent inference that this is an acceptable situation).  The Law Council 
considers this to be an apt, though somewhat concerning, comparison.   The 
situation is analogous to the exercise of search and seizure warrants and B-party 
warrants (which are created under the Telecommunications (Interception) 
Amendment Act 2006 (Cth)).  

115. The Law Council notes that B-party warrants allow a government agency, on 
application to the court, to tap phones and access premises and stored 
information of innocent third-parties for the purpose of obtaining information 
about a party under investigation.  The Law Council notes that the Senate Legal 
and Constitutional Legislation Committee, when considering the 
Telecommunications (Interception) Amendment Bill 2006 (Cth), reached the view 
that agencies exercising covert B-party warrants should be prevented from using 

                                                 
36 DP-73 at paragraph 7.122 
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material uncovered when exercising the warrant, where the material revealed 
boda fide communications, inter alia, between a lawyer and client.37  That is, the 
Senate Committee recommended that documents subject to client legal privilege 
should be exempt from use under the legislation, and further recommended that: 

the Bill be amended to introduce defined limits on the use and derivative use 
of material collected by B-party warrant. (Recommendation 23)38 

116. In reaching its bi-partisan view, the Senate Committee noted that: 

The Committee is aware that these amendments are designed to meet some 
of the demands which are a function of modern technology, and 
acknowledges that law enforcement agencies are constantly meeting 
situations which demand sophisticated technical responses. Nevertheless, it is 
important to keep in mind the purpose behind the principle of [client legal 
privilege]: that the law and the system of justice that administers it, is complex 
and that those affected by it are in need of professional assistance. In seeking 
such assistance, the client must be able to reveal all the relevant facts without 
inhibition, in order to get effective advice.39 

117. This was the view of the Government and Labor Opposition Senators.  The 
Democrat Senators issued a dissenting report, recommended that B-party 
warrants never be authorised for lawyers’ premises, or where the warrant would 
uncover information subject to client legal privilege.40 

118. The Law Council notes that B-party warrants under the Telecommunications 
(Interception) Act may be used in the circumstances contemplated by the ALRC 
at paragraph 8.156 of DP-73.  That is, an agency exercising a covert 
investigatory power would be required to obtain a B-party warrant before 
intercepting communications between a lawyer and his or her client, or any other 
third party.  The Law Council notes that the Senate Legal and Constitutional 
Legislation Committee, after considering the submissions of several government 
and non-government agencies,41 reached the view that, at the very least, use 
and derivative-use immunity should apply to privileged information obtained in the 
conduct of such investigations.  The Law Council can see no evidence outlined in 
DP-73, IP-33 or in any other report or submission, to counter the Senate 
Committee’s conclusion that a high standard of protection should apply.   

119. Accordingly, the Law Council rejects the ALRC’s view in DP-7342 that the default 
safeguard should be one that is ‘low to mid-range on the spectrum of 
safeguards’. 

120. The Law Council submits that derivative use immunity should apply as a default 
protection, if it is seen as necessary to abrogate or modify client legal privilege in 

                                                 
37 Senate Legal and Constitutional Affairs Legislation Committee, Report of the Inquiry into the Provisions of the 
Telecommunications (Interception) Amendment Act 2006, March 2006, Commonwealth of Australia.  Recommendation 
22. 
38 Ibid, 
39 Ibid, paragraph.4.78 
40 Ibid, Supplementary Report with Additional Comments of Dissent by the Australian Democrats, Recommendation 7. 
41 The Senate Committee received 24 public submissions, 15 of which were from Federal or State government 
investigatory/enforcement agencies, including ASIC, AFP, ACCC, A-GD, CDPP and the Australian Customs Service.. 
42 paragraph  7.121 
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Federal investigations. Paragraphs (a) and (b) of Proposal 7-2 do not provide 
sufficient protection to those whose privileged information is accessed by 
government agencies following a decision by the legislature to abrogate privilege. 

Covert investigations 

121. The ALRC does not appear to have reached a view about whether derivative-use 
immunity should apply if client legal privilege is abrogated in a covert 
investigation, although it is suggested (under this Proposal and Proposals 6-1) 
that covert investigations present specific problems for client legal privilege 
claims that changes to practice and procedure may be unable to resolve.  

122. The Law Council has outlined and recommended a procedure above, in 
response to Proposal 6-1, which the Law Council believes will address some of 
the concerns held by the ALRC in relation to the maintenance of privilege when a 
covert investigatory power is exercised.  The Law Council has also argued that, 
whenever a covert investigation uncovers privileged information, derivative-use 
immunity must apply.  This recommendation is made in the strongest possible 
terms, because the prejudice to those under investigation is significantly greater 
and there is increased potential for damage to the administration of justice where 
coercive information-gathering powers are exercised without the knowledge of 
the target or their lawyer (as noted above, at paragraph 43). 

123. While the ALRC has suggested that the problems associated with covert 
investigations are such that protection of client legal privilege may be impossible, 
the Law Council notes that the purpose of covert investigations is not to obtain 
privileged information.  Accordingly, while some agencies may complain that 
application of derivative-use immunity would render abrogation “practically 
useless” (a claim which the Law Council disputes), the same argument cannot be 
made where a covert investigatory power is exercised.  If privileged information is 
obtained in the course of exercising covert information gathering powers, its 
obtainment should have been inadvertent and entirely incidental to the exercise 
of that power.  (Except in circumstances where the court has made a 
determination with respect to abrogation). Therefore, there can be no reason to 
suggest that derivative-use immunity should not apply. 

124. Accordingly, where a covert investigatory power is exercised and client legal 
privilege is abrogated, it is submitted that derivative-use immunity must always 
apply, particularly given the increased prejudice to the party under investigation.  

“Exceptional circumstances” 

125. The ALRC has indicated43 that it is envisaged that abrogation of client legal 
privilege will only occur in “a few exceptional circumstances”.  The Law Council 
notes that this language departs from the language used in the context of 
Proposal 6-1, which refers to “special circumstances”.  The Law Council repeats 
its concerns in relation to Proposal 6-1 that, if implemented in its present form, 
Proposal 6-1 may very well result in abrogation “as a matter of course”, 
particularly for those forms of investigation referred to as contexts in which the 
discretion to abrogate client legal privilege may be arise.      

                                                 
43 at paragraph 7.116 of DP-73 



Proposal 7-3 

Federal client legal privilege legislation should provide that where client legal privilege 
has been abrogated in respect of any federal coercive information gathering power, 
federal bodies should be required to notify persons the subject of such powers, as well 
as those who produce information on a voluntary basis, about whether any safeguards 
apply to the use of otherwise privileged information in subsequent proceedings. 
 

126. Noting the Law Council’s opposition to abrogation of client legal privilege in any 
context, where Parliament or the court resolves to abrogate client legal privilege 
in the context of a specific exercise of a coercive information gathering power, the 
Law Council agrees that the relevant Federal agency should be required to notify 
persons the subject of those powers, and those who produce documents 
voluntarily, about any safeguards that apply to the use of the otherwise privileged 
materials in subsequent proceedings. 

Proposal 7-4 

Where client legal privilege is abrogated or modified in a federal investigation that takes 
place in a public setting—such as a Royal Commission—evidence that may disclose 
communications subject to client legal privilege should be presented in-camera, or may 
be subject to a non-publication order. 
 

127. Noting its opposition to abrogation of client legal privilege in any context, the Law 
Council supports this proposal. 

Proposal 7-5 

Federal client legal privilege legislation should provide that, in the absence of any clear, 
express statutory statement to the contrary, where other federal legislation abrogates 
or modifies client legal privilege in federal investigations that abrogation or modification 
does not affect the holder of the privilege from maintaining privilege against a third 
party. 
 

128. The Law Council notes this is a sensible proposal.  However, there would need to 
be careful attention given to the drafting of any legislative provision to ensure that 
it protected all communications revealed as a consequence of the abrogation. For 
example, it would need to extend to communications which the revealing party 
produces voluntarily in order to place other communications in context. 

Proposal 7-6 

The Commonwealth Director of Public Prosecutions (CDPP) should amend its 
Statement on Prosecution Disclosure to make it clear that the exception to disclosing 
unused privileged information to the defence applies irrespective of whether the 
privilege holder is the federal investigatory body that refers the matter to the CDPP, or 
a party that produced information to that federal investigatory body in the course of its 
investigation. 
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129. The Law Council supports this proposal. 

Proposal 7-7 

If client legal privilege is abrogated or modified in respect of any federal body with 
coercive information-gathering powers, that federal body should be required to: 

(a) implement appropriate document management systems to ensure that 
documents the subject of a client legal privilege claim are: 

(i) clearly identified or recorded as such;  

(ii) stored and managed appropriately; and 

(iii) returned, as soon as practicable, to the person who produced them; and 

(b) publish its policies and procedures in this regard. 
 

130. The Law Council supports this proposal and submits that a further requirement 
could be added between subparagraphs (a)(ii) and (iii): “secured so as to not be 
available to persons within the federal body who are not involved with the 
relevant investigation”. 

8 – Practice and Procedure 

Proposal 8-1 

Federal client legal privilege legislation should require federal bodies with coercive 
information-gathering powers—the exercise of which raise, or are likely to raise, the 
issue of the application of the privilege—to notify persons the subject of those powers, 
as well as those who provide information on a voluntary basis, whether or not client 
legal privilege applies to: 

(a) the exercise of a particular power; and 

(b) the voluntary production of information. 
 

131. The Law Council agrees with the substance of Proposals 8-1 and 8-2.  However, 
the Law Council reiterates its opposition to abrogation or modification of client 
legal privilege in any context.  As such, assuming there has been no abrogation 
or modification, the emphasis of proposal 8.1 ought be altered, such that it is 
expressed in terms of the positive obligation of the federal investigatory body to 
notify the person who is subject to the power or request that its statutory access 
powers do not override client legal privilege in the circumstances enumerated by 
the ALRC above. 
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132. Further, the notification should go further by stating the practical effect of the 
application of client legal privilege on the exercise of the particular power or the 
voluntary production of information.  That is, the person who is subject to the 
request need not produce any communications which are subject to client legal 
privilege (however, they may need to identify such documents, see Proposal 8-3).  
As noted in the Law Council’s submission in response to IP-33, this principle is 
reflected in the ATO’s Access and Information Gathering Manual (Access 
Manual).44 

Proposal 8-2 

Federal bodies with coercive information-gathering powers—the exercise of which 
raise, or are likely to raise, the issue of the application of client legal privilege—should 
develop and publish policies and procedures in relation to the manner of notifying 
persons whether the privilege applies to the exercise of their information-gathering 
powers and to the voluntary production of information. 
 

133. This proposal is supported for the reasons contained in DP-73 provided that 
notification should be delivered or served personally on the relevant recipients.  A 
general notification (made for example on a website) should not be regarded as 
sufficient. 

134. The Law Council supports the ALRC commentary that the form of the notice 
should not necessarily be prescribed by the legislation and some flexibility should 
be allowed.  However, to the extent possible, it is desirable that federal 
investigatory bodies adopt a uniform approach in developing guidelines.   

135. To comment on one potential form of notification, the Law Council is of the view 
that it would generally not be acceptable for federal investigatory bodies simply to 
extract the relevant legislative provisions in relation to client legal privilege as a 
means of notifying a party of its right to claim client legal privilege in respect of 
particular communications.  A standardised statement in plain English should 
accompany all notices (or equivalent) issued by federal investigatory bodies or 
form part of the covering letter to the notice (or equivalent) notifying a party of its 
right to claim client legal privilege and that production of communications subject 
to client legal privilege need not be disclosed.  This would be particularly useful 
where the party who is required to produce documents to a federal investigatory 
body is unrepresented.  

136. The Law Council notes the discussion in DP-73 (paragraph 8.42) revealing that 
some agencies are uncomfortable with notifying those under investigation about 
their rights except in the most cursory fashion.  The fact that an agency may not 
be ‘comfortable’ with providing more than just a copy of relevant legislative 
provisions (paragraph 8.42) is not an acceptable reason for not doing so.  
Agencies are required to notify the public about their legal rights in a variety of 
contexts.  It is of utmost importance that agencies exercising powers with the 
potential to infringe rights are sufficiently able to advise parties under 
investigation (or third parties) about any limitations on the extent of their powers, 
including whether client legal privilege may be claimed. 

                                                 
44 At paragraph 6.15 



Proposal 8-3 

Federal client legal privilege legislation should provide a mechanism for the making of 
privilege claims in federal investigations. Those provisions should include a 
requirement that persons be given a reasonable opportunity to claim privilege, and 
where a federal body requests particulars that: 

(a) the person specify the grounds on which client legal privilege is claimed; and 

(b) where claims are made in respect of communications contained in documents: 

(1) the person making the claim describes the documents or in the case of a 
bundle of documents of the same or similar nature, describe each bundle, 
sufficiently to enable the document or bundle to be identified; 

(2) communications prepared by or involving an in-house counsel should be 
indicated; 

(3) in respect of the in-house counsel referred to in the list, the claimant is to 
provide sufficient details about that person’s independence; 

(4) ‘tax advice documents’ (defined in Proposal 6–3) prepared by a 
professional accounting adviser should be indicated; and 

(5) where a federal body so requests: 

i. the particulars of the privileged documents and the basis for the claims 
are to be verified on oath or affirmation by the person making the claim; 
and 

ii. where the person is represented in the federal investigation or has 
otherwise received legal advice in relation to the preparation of the 
particulars of documents subject to a claim for privilege, the person’s 
lawyer is to certify that having reviewed the documents the subject of a 
privilege claim, that in his or her opinion there are reasonable grounds 
for the making of the claim. 

 

General Comments 

137. The Law Council supports the goal of federal investigatory bodies developing 
effective practice and procedures to resolve client legal privilege claims, including 
a requirement that persons be given a reasonable opportunity to claim privilege. 

Reasonable opportunity to claim client legal privilege 

138. As identified by the ALRC, the starting point is that each federal investigatory 
body must ensure that holders of client legal privilege have an adequate, 
practical and realistic opportunity to claim client legal privilege in respect of 
documents sought to be accessed by the federal investigatory body. 
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Particulars 

139. The Law Council acknowledges that some explanation of the basis for claiming 
client legal privilege needs to be provided to the federal investigatory body.  
However, it is unclear from the proposal whether particulars must be provided 
with each claim or only on specific request of the federal investigatory body. The 
Law Council assumes that some federal investigatory bodies will always require 
particulars, some will require them only upon request and some will rarely if ever 
require them.   

140. It is noted the proposal states that, where a federal body requests particulars, 
certain requirements are to be imposed upon the person claiming the privilege.  
The Law Council makes the following comments in relation to the requirements 
under this proposal: 

Grounds for a claim to be specified 

• The Law Council supports the proposal in paragraph (a), that the person 
specify the grounds on which the privilege is claimed, but notes that this 
raises the issue of what amount of detail is required in specifying the grounds 
for the claim of client legal privilege.  In the past, federal investigatory bodies 
and persons claiming privilege have disagreed over the level of detail 
required to make out grounds for privilege (e.g. the ATO pro-forma 
documents which are discussed in the Law Council’s submission in response 
to IP-33).  These disagreements are likely to recur, if the level of detail 
required by the federal investigatory body in respect of every privileged 
document exceeds that which is necessary to establish the basis for claiming 
client legal privilege.  The principle over-riding any mechanism for claiming 
client legal privilege should be that the description of the material for which 
client legal privilege is claimed need only demonstrate, on its face, that the 
subject matter of the material is a matter for the proper claiming of client 
legal privilege (e.g. that a particular communication evidences a request for, 
or provision of, legal advice).   

• The proposal in paragraph (b)(1) is supported. 

Independence of in-house counsel 

• The ALRC proposes that, where in-house counsel is involved in advising the 
claimant about client legal privilege, the party claiming client legal privilege is 
to provide sufficient details about counsel’s independence.  The Law 
Council’s view is that the requirement that the independence of in-house 
counsel be established should not be imposed unless the relevant federal 
investigatory or regulatory body raises the issue.  A general requirement to 
provide details about counsel’s independence may be unnecessary in a 
particular case, and may well be onerous and wasteful of resources, 
particularly in an urgent situation.   

• The concept of the independence of an in-house counsel and its impact on 
client legal privilege is very important.  The question of how an in-house 
counsel acting in legal and corporate roles can demonstrate their 
independence in the sense explained in the case law is a difficult issue.  In-
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house counsel may demonstrate their independence in a variety of ways, 
including by reference to their employment contract, any performance 
incentive targets and the structure of a legal division in terms of its 
segregation from the business operations of an organisation.  However, 
establishing independence may be a time-consuming and altogether 
unnecessary procedure if the question of the in-house legal adviser’s 
independence has not been raised.  It is also noted that the reverse onus 
does not appear to apply to in-house counsel engaged by the investigating 
agency.   

• The Law Council suggests that a presumption as to the independence of an 
in-house counsel be established to ensure that, prima facie, an in-house 
counsel is treated in the same way as any other legal adviser, (and in the 
same way as in-house legal advisers of federal investigatory bodies).  If the 
investigating agency decides to question the independence of the counsel 
assisting the target under investigation, the agency should be required to 
provide a notice to that effect, setting out its reasons for doing so.  The party 
under investigation would then provide details of the independence of their 
in-house legal adviser(s) and could address the reasons given in the 
agency’s notice. 

Tax advice documents 

• Paragraph (b)(4) requires that “tax advice documents” should be indicated.  
The Law Council notes its comments in relation to proposal 6-3.  However, if 
privilege were extended to non-lawyer tax advisers then the Law Council 
would agree that “tax advice documents” should be indicated. 

Verification on oath by party claiming client legal privilege 

• The Law Council would expect that this step should only be required in 
exceptional circumstances.  The process of responding to a federal 
investigatory body’s request for information is fundamentally different to the 
civil litigation process, in which parties are contesting a matter before the 
courts, and in which the court requires evidence in order to analyse issues 
and ultimately make judgments on those issues.  A federal investigatory 
body is not the arbiter of a client legal privilege claim and does not stand in 
the same position as a court.  The proposal should state that verification on 
oath would be expected to be required in exceptional circumstances only.   

Certification by a lawyer 

• Paragraph (b)(5)(ii) proposes a requirement that, where the federal body so 
requests, any lawyer acting for the claimant should certify that “having 
reviewed the documents the subject of the privilege claim, in his or her 
opinion there are reasonable grounds for the making of the claim” (or words 
to that effect). As expressed, this proposal is not supported by the Law 
Council.  It seems to impose upon the lawyer an obligation to interrogate the 
client and seek to corroborate the client’s instructions by undertaking some 
form of investigation.  (This obligation may be inferred from the requirement 
to “review” the documents which may involve more than perusing them.)  A 
legal adviser will not always be aware of how particular documents were 
created, or other relevant facts that might indicate whether waiver or some 
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other exception to client legal privilege applies.  The Law Council would 
support a requirement for a certificate that states that, based upon the 
client’s instructions, the lawyer is of the opinion that there are reasonable 
grounds for the making of the claim.  The Law Council notes that certification 
of client legal privilege claims bears analogy to the procedure in some 
jurisdictions, requiring legal advisers to certify in civil claims that an action 
has ‘reasonable prospects of success’.  However, the Law Council notes that 
the request for a certificate with respect to client legal privilege should only 
be made in exceptional circumstances, and not as a matter of course.  

• Further, this proposal does not address the situation where a federal body 
seizes documents and purports to require the client’s lawyer to immediately 
identify the documents for which a claim for privilege may be made so that 
the body can have immediate access to the balance of documents.  Lawyers 
placed in such a difficult and urgent position often have insufficient time to 
investigate whether a document, which may be privileged, is in fact 
privileged.  Whether a document is privileged is not always obvious or clear-
cut, particularly where the lawyer is not aware of how the document has 
been subsequently used by the client.  Accordingly, legal advisers will 
usually (at least initially) claim privilege over documents which they consider 
to be possibly privileged, with a view to seeking further information and 
instructions from the client.  In such circumstances, there should be no 
requirement to provide a certificate until the lawyer has had sufficient time to 
obtain proper instructions, so as to decide on a more considered basis 
whether an initial claim for privilege in respect of the documents should be 
maintained or withdrawn. 

• The Law Council notes that the drafting of this proposal presents a number 
of other difficulties. First, it should be clear that ‘represented’ means ‘legally 
represented’. Secondly, the term ‘or has otherwise received legal advice’, 
could be construed in a variety of ways and have many meanings.  

Proposal 8-4 

Federal client legal privilege legislation should specify that providing a description of 
the documents or bundle of documents in accordance with legislative requirements of 
itself will not amount to waiver of the privilege. 
 

141. The Law Council agrees with this proposal.   

Proposal 8-5 

Federal client legal privilege legislation should specify that the particulars of documents 
subject to a claim for privilege are to be provided to the federal body within the time 
frame defined by that body, which must be reasonable having regard to the 
circumstances of each particular request for information. The types of factors that may 
be relevant include: 

(a) the number of documents that a claimant is required to review; 

(b) the need to access and identify electronically-stored documents; 
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(c) whether the information is required pursuant to the exercise of a search warrant 
(or a search without warrant); 

(d) the urgency and seriousness of the investigation being conducted by the federal 
body; and 

(e) the time frame for production of documents pursuant to the coercive power. 
 

142. This proposal is supported in principle, but the factors listed are insufficient and 
may lead to instances of injustice.  There may be significant prejudice to a party 
under investigation, where the federal body requesting information specifies a 
very short time-frame for production of details of a client legal privilege claim.  
The Law Council submits that any adverse effect on the client and its resources 
in responding urgently should be included as a relevant factor. 

143. The Law Council also notes that some clarification needs to be provided in relation to 
whether particulars are to be provided as a condition of making the client legal 
privilege claim or only if requested by the federal investigatory body (refer to the 
comments at Proposal 8-3). 

Proposal 8-6 

Federal client legal privilege legislation should provide that where a person fails to 
comply with a federal body’s request to provide particulars of communications in 
respect of which privilege is claimed the federal body may apply for a declaration that 
privilege is not maintainable unless particulars are provided to the court forthwith or 
within a designated time determined at the discretion of the court. 
 

144. The Law Council notes that the current proposal appears only to give the court 
discretion in relation to a further designated time, as opposed to a broad 
discretion to hold (where appropriate) that, despite a failure to comply, a 
declaration that privilege is not maintainable should not be given.  There may be 
circumstances where a failure by a person to comply with the federal body’s 
request was not occasioned by any fault on the part of the person or their 
adviser.  Accordingly, the proposal should recommend a broader discretion to 
consider whether the delay is of the making of the party from whom documents 
are sought.     

145. As noted in the Law Council’s response to Proposal 8-3, disputes between 
federal investigatory bodies and persons claiming privilege have arisen over the 
level of detail required to show that a claim for privilege is properly made.  This 
Proposal should enable the federal investigatory body to apply to the Court for a 
declaration in the terms stated and also enable the claimant to apply to the Court 
for a declaration that it has given sufficient particulars for the client legal privilege 
claim to be reasonably made.  

Proposal 8-7 

Federal client legal privilege legislation should provide that where a person is 
represented in the federal investigation—or has otherwise received legal advice in 
connection with the production of information pursuant to a coercive power—and the 
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federal body requests that any claims for client legal privilege made by the person be 
certified by his or her lawyer, and the lawyer fails to certify any or all of the privilege 
claims made by that person: 

(a) the federal body should inform the person that the lawyer has not certified some 
or all of the claims (if it appears that the person may not be aware of this fact) 
and of the consequences of failure to certify (as set out below); 

(b) the federal body may apply to the court for a declaration that, unless the court 
otherwise orders, if certification is not made within the time provided by the court, 
the claim for privilege is not maintainable; and 

(c) the person may apply to the court for a declaration that privilege applies despite 
the lack of certification. 

146. The Law Council submits that the proposal should be modified, so that:   

(a) the federal body is required to first notify the lawyer that it intends to inform 
the person of the lawyer’s failure to certify, and to give the lawyer 
reasonable opportunity to respond; and 

(b) any information provided by the federal body to the person concerning the 
lawyer’s failure to certify should also be copied to the lawyer. 

147. Subject to the above recommendation, the Law Council would not oppose the 
proposal. 

Proposal 8-8 

Federal bodies with coercive information-gathering powers—the exercise of which 
raise, or are likely to raise, the issue of the application of client legal privilege—should 
develop and publish their policies and procedures for addressing apparent 
unintentional disclosures by unrepresented persons of material likely to be subject to a 
claim of client legal privilege; particularly the circumstances in which they recognise 
such persons should be given an opportunity to seek legal advice about whether to 
claim or waive the privilege. 

148. The Law Council supports this proposal and notes that legislation should provide 
that an unintentional disclosure does not result in a waiver of privilege. 

Proposal 8-9 

Federal client legal privilege legislation should provide that, other than in covert 
investigations, where a federal body receives apparently privileged information from a 
person other than the privilege holder (the notice recipient)—pursuant to the exercise 
of a coercive power that does not abrogate client legal privilege—the federal body 
should take reasonable steps to give the privilege holder an opportunity to establish 
that privilege had not been waived by the privilege holder’s provision of the information 
to the notice recipient. 
 

149. The Law Council considers this proposal unacceptable and most likely 
unworkable in its present form.  The Law Council strongly opposes exemption of 
covert investigations, as discussed in response to Proposal 6-1, above.  The Law 
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Council does not believe the ALRC has properly considered the consequences of 
exempting covert investigations from the requirements that federal investigatory 
bodies allow privilege holders an opportunity to protect their privilege in these 
circumstances.    

150. The Law Council notes again that the principle in Citibank45, discussed in 
response to Proposal 6-1, above, requires that a person who holds documents 
on behalf of another, but is given no opportunity to confer with the holder of the 
privilege, is under a legal obligation to protect privilege on behalf of the holder of 
the privilege. 

151. The Law Council supports the requirement that a federal body be required to take 
reasonable steps to give a privilege holder opportunity to establish that privilege 
has not been waived by the privilege holder’s provision of the information to the 
notice recipient.  However, the Law Council opposes this proposal in its present 
form, due to the exclusion of covert investigations. 

Proposal 8-10 

The Federal Court and the Supreme Court of each state and territory should have 
appropriate arrangements in place to cater for hearing applications on short notice 
concerning disputes about client legal privilege claims in federal investigations. 
 

152. The Law Council supports the use of courts to adjudicate and protect the existing 
law of client legal privilege and would welcome the opportunity to provide further 
input into any consultative process established in response to Proposal 8-10 for 
developing appropriate arrangements with the courts. 

Proposal 8-11 

Federal client legal privilege legislation should provide that, where a federal body (other 
than a Royal Commission), disputes a privilege claim (after having received particulars 
of the documents in respect of which a claim of privilege is made in answer to the 
exercise of a coercive power): 

• A claimant should be given the opportunity within a defined time to agree to an 
independent review mechanism to resolve the claim. 

• Where a claimant does not agree to have the claim assessed by an independent 
reviewer or reviewers, the claimant must commence proceedings in a superior 
court within 14 days seeking a declaration that the disputed material is subject to 
client legal privilege. 

• The federal body may also commence proceedings within 14 days but the onus 
of establishing client legal privilege is on the claimant. 

                                                 
45 (1989) ATC 4268. 



• Where the claimant fails to commence proceedings, the federal body will be 
entitled to regard the claim as having been waived, in the absence of special 
circumstances that negate this inference. 

 

153. The Law Council does not support a requirement that the claimant must 
commence proceedings within 14 days. It is considered that this may be 
unreasonably short, particularly if there are a large number of documents to 
consider.   

154. It is true that the claimant will have had time to provide particulars of documents - 
see proposal 8-5.  However, that time frame is defined by the relevant body and 
even if an arrangement is agreed with the consent of the claimant, events can 
transpire which demonstrate that the earlier time frame was insufficient or 
unreasonable.  Furthermore, different considerations may arise at the time the 
claimant must decide whether to commence proceedings.   

155. The Law Council submits that the period should vary according to circumstances.  
If the claimant and the federal body cannot agree on the period in which to 
commence proceedings, the claimant should be obliged to commence 
proceedings within 14 to 21 days for the purposes only of the Court making an 
order as to the time in which the substantive proceedings should be commenced 
by the claimant. 

156. The Law Council also notes that entitling the federal body to regard a client legal 
privilege claim as having been waived where the claimant fails to commence 
proceedings is an unnecessarily harsh approach, with serious consequences for 
the party asserting a right to client legal privilege.  The claimant may not 
commence proceedings for a variety of reasons, which may not be regarded as 
“special”, including impecuniosity.  The Law Council submits that waiver in such 
circumstances should be determined by the court. 

Proposal 8-12 

Federal bodies (other than Royal Commissions) with coercive information-gathering 
powers—the exercise of which raise, or are likely to raise, the issue of the application 
of client legal privilege—should develop and publish procedures in relation to the 
resolution of disputed privilege claims. Such procedures should, as far as practicable, 
be uniform. (See Proposals 8–13 and 8–14). 
 

157. The Law Council agrees that procedures should be developed and published.  
However the procedures if developed only by the Federal bodies may be unduly 
weighted in favour of those bodies.  The Law Council suggests that any 
procedures should be developed in close consultation with the Law Council and 
its constituent bodies. 

Proposal 8-13 

The Attorney-General’s Department in consultation with federal bodies with coercive 
information-gathering powers—the exercise of which raise, or are likely to raise, the 
issue of the application of client legal privilege—should establish a model procedure for 
resolving disputed privilege claims in federal investigations. 
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158. As noted in response to Proposal 8-12, the Law Council supports the development 
and publication of procedures in relation to the resolution of disputed privileged 
claims where there has been adequate and proper consultation with relevant 
stakeholders, including the Law Council.   

Proposal 8-14 

Where a federal body disputes a privilege claim, the model procedure for resolving the 
claim (referred to in Proposal 8–13) should include the following features: 

(a) Where possible, the federal body should adopt a flexible approach to the 
mechanism used to resolve the claim.  

(b) The federal body should notify the claimant of the availability of an independent 
review process to resolve the dispute, in accordance with these procedures, and 
give the claimant a reasonable time limit in the circumstances within which to 
indicate whether or not he or she agrees to submit to that review process. 

(c) The claimant may agree to the engagement of a mutually acceptable 
independent reviewer or reviewers (with appropriate legal qualifications) to make 
a non-binding assessment of the claim, although the claimant and federal body 
may agree to accept the assessment as binding. 

(d) Upon signing a confidentiality undertaking, those conducting the independent 
review should be given access to the documents containing the communications 
in dispute and should make an assessment of each in the following categories: 

(i) privileged;  

(ii) not privileged; 

(iii) partly privileged; or 

(iv) unable to make an assessment. 

(e) Upon receiving the assessment of the independent review, either party may 
within seven days (or another period agreed to by the parties) commence 
proceedings seeking declarations from a superior court in relation to whether the 
documents are privileged. 

(f) If the independent review’s assessment is that a document is privileged, the 
claimant is entitled to retain possession of the document unless the federal body 
obtains a declaration that the document is not privileged. 

(g) If the independent review’s assessment is that a document is partly privileged, 
the claimant should mask those parts that are assessed to be privileged, and 
produce the remainder of the document to the federal body, unless the claimant 
seeks declaratory relief within the required time frame. 

(h) If the independent review’s assessment is that a document is not privileged, the 
claimant should produce the document to the federal body, unless the claimant 
seeks declaratory relief within the required time frame. 
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(i) If an independent review process takes place, the parties may agree on who is to 
pay the costs of the reviewers but the ordinary presumption is that the costs will 
be shared equally. A federal body may, in its discretion, agree to meet the entire 
costs. 

(j) Liability for costs for any court proceedings are to be determined by courts in 
accordance with their rules. 

 

159. The Law Council generally agrees with the proposed model procedure.  The Law 
Council notes that information about the availability of the model procedure 
(including the steps embodied in the procedure), or the option of seeking a 
declaration, should be part of any Federal body’s notice seeking documents so 
that recipients are aware that privilege may exist and the mechanisms available 
for resolving disputes over privilege.  Consideration also needs to be given to 
circumstances where the entity in possession of privileged documents is not the 
only entity with the right to assert privilege. 

160. The model procedure could also include guidance on how the procedure would 
operate if more than one reviewer were to be employed.  For example the federal 
body and the claimant may both appoint reviewers, therefore the procedure 
should make provision for those reviewers to confer and jointly make an 
assessment of each communication as set out in 8-14(d).  Additionally, as noted 
by the ALRC at paragraph 8.124 of DP-73, the independent review process 
should not be imposed on a claimant against its consent. 

161. The Law Council finally notes that the procedure should be amended to make 
clear that, in the procedural process, if a client legal privilege claimant is required 
to use a privileged document to establish that another document is privileged, 
disclosure of the document in that context does not constitute waiver of privilege 
in relation to that document. 

Proposal 8-15 

Federal client legal privilege legislation should enable superior courts to authorise the 
extension of a limitation period where a federal body intends to challenge a privilege 
claim, if granting the extension is in the interests of justice. 
 

162. The Law Council notes that the proposal envisages that a limitation period would 
only be extended by a court ‘in the interests of justice’.  However, the Law 
Council is concerned that the proposal may nonetheless enable federal bodies to 
seek an extension of the limitation period by manufacturing a privilege dispute 
whenever insufficient diligence has been employed in readying a case for filing.  
This concern is supported the fact that some federal bodies have filed cases very 
close to the expiry of the limitation period (when no privilege dispute was 
involved), and subsequently needed to replead because the state of the 
pleadings was such that they were liable to be struck out.   

163. This proposal should also be unnecessary if proposal 8-11 is adopted and the 
Federal body is able to commence proceedings within 14 days. This would allow 
the Federal body to force a determination of the privilege issue so that any delay 
can be ameliorated. 
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164. This proposal assumes that the federal investigatory body would ordinarily be the 
only party to need an extension in the interests of justice.  There may be parties 
other than the federal body wishing to take action against the target, but unable 
to do so until further information comes to light, or the proceedings in relation to 
the client legal privilege claim are concluded. 

165. The Law Council believes that it should be open to the Court to extend the 
limitation period regardless of which party makes an application, if it is in the 
interests of justice.   

Proposal 8-16 

Federal client legal privilege legislation should provide that where information which 
may be subject to a claim for client legal privilege is stored on the same electronic 
medium as non-privileged information that falls within the scope of a Commonwealth 
search warrant: 

(a) the executing officer is not precluded from copying or imaging that medium and 
causing it to be removed from the premises for further inspection; and 

(b) such copying or imaging does not amount to a waiver of privilege. 
 

166. The Law Council agrees that where information, which may be subject to a claim 
for client legal privilege, is stored on the same electronic medium as non-
privileged information that falls within the scope of a Commonwealth search 
warrant, the executing officer may copy or image that medium and cause it to be 
removed from the premises.  However, the Law Council objects to the medium 
being inspected prior to the entity that owns the privilege being given an 
opportunity to inspect the medium and claim privilege.  In addition the parties 
should have an opportunity prior to any inspection by the federal body to review 
the copied or imaged material and retrieve material not relevant to or caught by 
the body’s warrant. 

167. The Law Council supports the view that copying or imaging the medium should 
not amount to a waiver of privilege. 

168. The copying or imaging of the medium should provide protection against the 
possible destruction of evidence, but it should not allow the federal body to 
examine privileged material.  The procedure for managing this limitation could be 
included in the ESI Guidelines referred to in proposal 8-17. 

169. The Law Council considers it more appropriate that federal client privilege 
legislation requires that information the subject of claim for client legal privilege 
stored on the same electronic medium as non-privileged information be 
presented to an independent third party for custody, until such time the privileged 
information can be removed under the supervision of all the interested parties. 

Proposal 8-17 

The Law Council of Australia, the Australian Federal Police, the Commonwealth 
Director of Public Prosecutions, and relevant accounting professional bodies in 
consultation with (a) federal bodies that possess search and seizure powers and (b) 
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computer forensic experts, should devise a set of guidelines to cover the resolution of 
client legal privilege claims in respect of electronically-stored information (The ESI 
Guidelines). The ESI Guidelines should be adaptable for use at searches of premises 
of lawyers and accountants, other premises and searches of the person, and should be 
provided to persons at the time a Commonwealth search warrant is executed. The ESI 
Guidelines should, as far as possible, be consistent with the processes for dealing with 
the resolution of privilege claims in respect of information in paper form.  
 
170. The Law Council agrees that guidelines should be established and that the Law 

Council be one of the consulting entities.  The proposed guidelines would benefit 
significantly from taking account of the developments in court rules or practice 
notes addressing electronic discovery. 

171. To avoid a federal body being able to examine privileged material that it obtains 
through the copying or imaging of a medium the following procedure could be 
employed. Two copies of the medium are made, with one being given to the 
claimant and the other being held by an independent third party. The claimant 
can then examine the copy of the medium to identify potentially privileged 
material.  The potentially privileged material can then be subject to the model 
procedure outline in Proposal 8-3. The same material is to be deleted from the 
second copy and that copy provided to the Federal body for it to access. 

172. The Law Council notes, by way of comment, that a problem with privileged 
material that forms part of electronically-stored information is that it can be 
expensive to extract and time-consuming to review, due to the volume of material 
that may be stored in electronic form. A claimant without significant financial 
resources is therefore at a disadvantage and may not be able to afford to assert 
the privilege, to which the claimant is entitled at law. 

Proposal 8-18 

Federal bodies with coercive information-gathering powers—the exercise of which 
raise, or are likely to raise, the issue of the application of client legal privilege—should 
develop and publish policies and procedures in relation to managing and resolving 
claims for privilege in respect of electronically-stored information. The policies and 
procedures should, as far as possible, be consistent with the processes for dealing with 
the resolution of privilege claims in respect of information in paper form. 
 

173. The Law Council supports this proposal. 

174. The Law Council notes that electronically stored information is likely to give rise 
to the highest number of disputes in the management of client legal privilege 
claims. The construct of software systems inevitably causes difficulty in strictly 
and confidentially isolating all traces of data.  It follows that information stored on 
electronic medium, which is subject to client legal privilege, should be guaranteed 
protection, even in the event that a federal body with coercive information 
gathering powers discovers such material without intending to do so. 

175. Polices and procedures developed by federal bodies with coercive information 
gathering powers must ensure at all times that information stored on electronic 
medium is protected from internal misuse. 
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Proposal 8-19 

The Australian Federal Police and the Law Council of Australia should revise the 
General Guidelines between the Australian Federal Police and the Law Council of 
Australia as to the Execution of Search Warrants on a Lawyers’ Premises, Law 
Societies and Like Institutions in Circumstances where a Claim of Legal Professional 
Privilege is Made to: 

(a) refer to the proposed method of making a claim, as set out in the proposed 
federal client legal privilege legislation; 

(b) allow the claimant an opportunity to agree to an independent review process to 
resolve the claim. The process to be adopted should meet the minimum 
requirements set out in Proposal 8–14; 

(c)  state that the Guidelines apply to any part of non-legal premises that contain the 
work space of in-house counsel; and 

(d) refer to the procedures for making and resolving claims in respect of 
electronically-stored information. (See Proposal 8–17). 

 

176. The Law Council supports this proposal. 

Proposal 8-20 

The Commonwealth Director of Public Prosecutions, in consultation with relevant 
federal bodies that possess search warrant powers, should amend the following 
documents which are attached to Commonwealth search warrants: Claims for Legal 
Professional Privilege: Premises other than those of Lawyer, Law Society or Like 
Institution (Non-Legal Premises Notice) and Claims for Legal Professional Privilege: 
Searches of the Person, to include the matters referred to in Proposal 8–19 (a), (b) and 
(d) above. 
 

177. The Law Council supports this proposal. 

Proposal 8-21 

The Australian Federal Police, the Australian Taxation Office and legal and accounting 
professional bodies should negotiate guidelines concerning the execution of search 
warrants on the premises of professional accounting advisers in circumstances where 
a claim of client legal privilege is made. The guidelines should include the matters 
referred to in Proposal 8–19 (a), (b), and (d) above. 
 

178. The Law Council agrees with this proposal, noting that it does not support 
Proposal 6-3, which would extend privilege to communications with tax advisers. 
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Proposal 8-22 

Federal bodies with coercive information-gathering powers—the exercise of which 
raise, or are likely to raise, the issue of the application of client legal privilege—should 
develop and publish their policies and procedures in relation to:  

(a) notifying persons that they may wish to seek independent legal advice 
concerning their response to a coercive power or, if applicable, seek legal 
representation; and 

(b) making claims for privilege—which should be consistent with the proposed 
legislative procedures. 

 

179. The Law Council agrees with this proposal. 

180. Consideration also needs to be given to circumstances where the entity in 
possession of privileged documents is not the only entity with the right to assert 
privilege.  Federal bodies should direct entities to consider this possibility, 
especially when they are dealing with unrepresented persons. 

 

9 – Ensuring Professional Integrity: education and 
accountability 

General comments 

181. The Law Council notes that the proposals outlined in this chapter will, if 
implemented, have a direct impact on the operations of the Law Council’s 
constituent bodies, particularly if national harmonisation is proposed. 

182. Each legal professional body has its own mechanism for reviewing and, where 
deemed appropriate, amending its professional conduct rules.  

183. Indeed, it is noted that, given the objectives of the National Profession Project, 
which has resulted in the development of the Legal Profession Model Laws and 
has now proceeded into development of the Model Rules for Professional 
Conduct, several of these proposals may be better considered and advanced by 
the Law Council through its Model Rules Working Group. 

184. In preparing the following responses, the Law Council has consulted with all 
State and Territory Law Societies and Bar Associations, which have provided 
mixed responses. The short time provided to consider DP-73 has not enabled the 
Law Council or its constituent bodies to properly consider the proposals, which 
may significantly affect the practices of lawyers and legal professional 
associations.   

185. It is also noted that different issues will arise for each organisation if the 
proposals are to be implemented.  As outlined below, Law Societies and Bar 
Associations are subject to differing resource constraints and differing demands 
from their membership.  The impact on smaller Law Societies and Bars, in 
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particular, should be considered when imposing new regulatory or continuing 
legal education (CLE) requirements.   

186. The Law Council Model Rules Working Group has not had an opportunity to 
consider the proposals and how they might be developed.  Therefore, the 
following should be considered an interim response. 

187. It is noted that a preferable approach would be for the ALRC to abstain from 
direct recommendations requiring amendments to Legal Profession Professional 
Conduct Rules or legal professional bodies’ continuing legal education programs 
until proper consideration can be given to the circumstances facing organisations 
in different jurisdictions.   

Proposal 9-1 

State and territory legal professional associations should clarify their professional 
conduct rules to provide specific guidance about a lawyer’s ethical duties with respect 
to making and maintaining a claim of client legal privilege. 
 

188. The Law Council has requested comment from its constituent bodies in relation to 
this proposal.  It is noted that there is a preference, if professional conduct rules 
are amended in accordance with the proposal, that such amendment be effected 
through the Law Council’s Model Conduct Rules.  The Law Council’s Model 
Rules Working Group will discuss this issue in due course.  The Law Council 
would be pleased to advise the ALRC once a view about this has been reached, 
although this may not be achieved until after the ALRC’s reporting date of 1 
December 2007. 

189. Subject to the above, the Law Council does not oppose a proposal that State and 
Territory Law Societies and Bar Associations clarify a lawyer’s ethical duties with 
respect to client legal privilege under professional conduct rules, provided this 
does not mandate any form of offence or penalty.   

190. The Law Council would strongly oppose the development of any form of statutory 
penalty for lodging or maintaining a claim of privilege negligently or in ‘bad faith’.  
It is clear that the courts have appropriate powers to sanction such conduct, 
demonstrated by Clough v Queensland Law Society Inc46 and Linfox v Yates47.  
While clarity may assist the public in identifying unethical conduct and reporting it 
to the Law Society or legal services regulator, each case is different and must be 
considered according to the relevant facts. The appropriate penalty in each case 
could vary, from personal costs orders against a negligent practitioner, orders 
that the practitioner undertake education or training in client legal privilege, or 
more serious action in cases where serious misconduct, or a pattern of 
behaviour, is in evidence.  

191. The Law Council is also concerned that any amendment to the rules of conduct 
should not affect or curtail: 

• the capacity of lawyers to represent their client’s interests and  

                                                 
46 [2002] 1 Qd R 116 
47 [2004] NSWSC 943 



• the important role of legal practitioners in exploring the limits of the law.  

192. In addition, ALRC should recommend that the federal client legal privilege 
legislation contain penalties for federal agencies where it is found that an agency 
or its legal adviser has lodged a complaint against a practitioner for misconduct in 
relation to a client legal privilege claim, which is without foundation and appears 
designed to place undue pressure on the party claiming privilege. 

Proposal 9-2 

State and territory legal professional associations should clarify their professional 
conduct rules to provide that a certification of documents as privileged—in line with 
Proposal 8–3—without reasonable grounds, is an example of conduct that contravenes 
the relevant professional conduct rules. 
 

193. As indicated in the response to Proposal 8-3(b)(5), the Law Council does not 
support the proposed requirement that certificates of the nature discussed in 
Proposal 8-3 be given by legal practitioners representing a person who makes a 
claim for client legal privilege.  The Law Council would only support such a 
requirement if amended in the terms outlined by the Law Council in response to 
Proposal 8-3(b)(5) – namely, a requirement for a certificate to state that, based 
upon the client’s instructions, the lawyer is of the opinion that there are 
reasonable grounds for the making of the claim (noting that the request for a 
certificate should only be made in exceptional circumstances). Were the 
certificates contemplated by Proposal 8-3 required to be given, the Law Council 
would not support any requirement that Law Societies and Bar Associations 
amend their professional conduct rules to stipulate that the giving of such a 
certificate without reasonable grounds is a contravention of those professional 
conduct rules. 

194. In all jurisdictions contravention of the professional conduct rules carries very 
serious consequences for a legal practitioner, including possible removal from the 
Roll of legal practitioners and cancellation of his/her practising certificate.  The 
Law Council queries whether the gravity of a failure by a legal practitioner to 
satisfy him/herself that there are reasonable grounds for the making of a claim for 
client legal privilege requires that the practitioner be exposed to such serious 
professional consequences. 

195. Rather than a proscriptive approach, the Law Council would support a flexible or 
discretionary approach similar to that which is applied in relation to certificates 
given by solicitors under section 347 of the Legal Profession Act 2004 (NSW) in 
relation to reasonable prospects of success in litigation.  This would permit either 
the Court or the legal professional associations to review the conduct of legal 
practitioners who fail to ensure (based on instructions) that there are reasonable 
grounds for making a privilege claim, with due regard to the gravity of the incident 
in question, but without the draconian result of disciplinary action following as a 
matter of course. 

196. The Law Council notes that such an approach would accord with the underlying 
rationale for regulating such conduct.  Certification that a claim has reasonable 
prospects of success is required in several jurisdictions for civil claims, as a 
means of preventing abuse of process caused by commencement of spurious 
civil claims.  Similarly, illegitimate or unsubstantiated client legal privilege claims 
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frustrate the court’s process and threaten the administration of justice. The Law 
Council submits that a certification process it proposes is more appropriate to the 
mischief the ALRC is seeking to address.  In either case, the Court should be 
able to determine whether an abuse of process has occurred and take 
appropriate action through its broad discretion to regulate unprofessional 
conduct.  

Proposal 9-3 

University and other legal education programs on legal ethics and professional 
responsibility that are accepted for admission purposes should include specific 
consideration of the ethical responsibility of lawyers in relation to making and 
maintaining a claim of client legal privilege. 
 

197. Subject to the concerns raised above with respect to Proposals 9-1 and 9-2, the 
Law Council supports this proposal.  It is noted that this should also be a matter 
for consideration and comment by the Legal Practice Admissions Boards of the 
states and territories, and the National Council of Law Deans. 

Proposal 9-4 

The study of legal ethics requirement found in state and territory rules and Uniform 
Admission Rules governing admission to practice as a lawyer should include the 
responsibility of lawyers in relation to making and maintaining a claim of client legal 
privilege. 
 

198. The Law Council supports this proposal.   

199. In some jurisdictions the requirements for legal ethics training and admission to 
practice are set by the various Legal Profession Admission Boards and, 
accordingly, the Law Council suggests that the ALRC seek the views of those 
bodies in relation to this proposal. 

200. The successful completion of a Graduate level Practical Legal Training course is 
a requirement for admission in most Australian jurisdictions.  The Australasian 
Practical Legal Education Council (APLEC) has developed Competency 
Standards for Entry Level Lawyers. These Competency Standards provide a 
blueprint for the content and standard of PLT courses in Australia. The 
Competency Standards for ‘Ethics and Professional Responsibility’  do not 
specifically address client legal privilege, but do require students to show 
competence in ‘discharging the legal duties and obligations of legal 
practitioners’.48 The ALRC may wish to raise this proposal with APLEC. 

                                                 
48 Australasian Professional Legal Education Council (2002) ‘Competency Standards for Entry Level 
Lawyers’ <http://www.aplec.asn.au/Pdf/Competency_Standards_for_Entry_Level_Lawyers.pdf>. 

http://www.aplec.asn.au/Pdf/Competency_Standards_for_Entry_Level_Lawyers.pdf


Proposal 9-5 

Continuing legal education programs (including those required for the maintenance of a 
current practising certificate) should include a regular review of the law and 
responsibilities in relation to the making and maintaining of a claim of client legal 
privilege. 
 

201. The Law Council notes that most of its constituent bodies have some concerns 
about this proposal.  Some have indicated that their CLE programs already 
incorporate components that include ethical training on such matters. 

202. However, the Law Council has been advised that mandating individual courses 
such as client legal privilege or professional ethics within a 10 point requirement 
is likely to be problematic for CLE schemes and practitioners in general: 

• Practitioners and professional associations are likely to have great 
difficulties administering the requirements.  Not only must they track 
practitioners’ overall points and attendance, they must ensure practitioners 
meet individual course components from year to year. 

• In smaller jurisdictions, it is difficult to ensure that there are enough courses 
in the mandatory unit available.  For example, in the ACT, Northern 
Territory, South Australia, Western Australia and Tasmania, there are only 
a few training providers.  In many cases, practitioners would be required to 
attend the same course with the same presenter every year, or once every 
three years – with a significantly depreciating net-benefit accruing from 
each subsequent course. 

• Mandatory CLE in one area is likely to waste the time of those who have 
demonstrated by their practice and behaviour that they do not need to 
(once again) complete the mandatory course.  Such people would be better 
served by completing courses more closely related to their practice area. 

203. In particular, the Law Council notes the difficulties inherent in implementing this 
proposal, giving the varying resources and membership available to State and 
Territory Law Societies and Bar Associations. 

204. The Law Council recommends that this proposal be amended in response to 
these matters.  It is noted that Law Societies and Bar Associations may consider 
offering courses periodically, which address a lawyer’s ethical obligations in 
lodging and upholding a client legal privilege claim, including the practical 
aspects of the procedures to be adopted.  The certification process outlined 
above also provides the court with an option to require completion of such 
courses where it is found that a client legal privilege claim was lodged negligently 
or in bad faith. 

205. In addition to requirements that law students complete university and practical 
legal education courses which include specific consideration of a lawyer’s duties 
with respect to client legal privilege, the Law Council believes the approach 
outlined above is sufficient to achieve the objectives of the ALRC in this proposal.  
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Proposal 9-6 

Professional associations should issue to their members ‘best practice’ notes from time 
to time, about the law and responsibilities in relation to making and maintaining a claim 
of client legal privilege. 
 

206. The Law Council does not oppose this proposal, provided the issuing of such 
notes is not mandated.  Law Societies and Bar Associations regularly issue such 
notes in relation to changes to the law, court decisions or practice and procedure.  
The courts also regularly issue practice directions in accordance with their own 
rules.  The Law Council favours a less prescriptive approach, noting that the 
need for such notes will only arise from time to time. 

207. It is noted that the regularity with which best practice notes are issued in relation 
to a particular topic is affected by changes in the law or court rules, and the 
extent to which there is evidence that appropriate standards are not being met by 
a significant number of practitioners. This can be evidenced by the number of 
complaints received by the Law Society, Bar Association or statutory legal 
regulatory body concerning the conduct in question.  The fact that there have 
been very few complaints concerning misconduct in relation to client legal 
privilege claims makes it very difficult for legal regulatory bodies to understand or 
assess the extent of the alleged problem. 

208. Accordingly, if Federal bodies have evidence of misconduct (which some 
agencies appear to suggest is widespread) it is appropriate that a complaint be 
made in each instance and any available evidence should be provided to the 
relevant legal regulatory body. 
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Attachment A 

 

Profile – Law Council of Australia 

The Law Council of Australia is the peak national representative body of the Australian 
legal profession. The Law Council was established in 1933.  It is the federal 
organisation representing approximately 50,000 Australian lawyers, through their 
representative bar associations and law societies (the “constituent bodies” of the Law 
Council). 

The constituent bodies of the Law Council are, in alphabetical order: 

• Australian Capital Territory Bar Association 

• Bar Association of Queensland Inc 

• Law Institute of Victoria 

• Law Society of New South Wales 

• Law Society of South Australia 

• Law Society of Tasmania 

• Law Society of the Australian Capital Territory 

• Law Society of the Northern Territory 

• Law Society of Western Australia 

• New South Wales Bar Association 

• Northern Territory Bar Association 

• Queensland Law Society 

• South Australian Bar Association 

• Tasmanian Bar Association 

• The Victorian Bar Inc 

• Western Australian Bar Association 

• LLFG Limited (a corporation with large law firm members) 

The Law Council speaks for the Australian legal profession on the legal aspects of 
national and international issues, on federal law and on the operation of federal courts 
and tribunals. It works for the improvement of the law and of the administration of 
justice. 

The Law Council is the most inclusive, on both geographical and professional bases, of 
all Australian legal professional organisations. 
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