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Bibliography for pre-seminar reading 
 

• Corporations Act 2001 (Cth) 
 

• Cross Border Insolvency Act 2008 (Cth) 
 

• Federal Court (Corporations) Rules 2000, Division 15A (or the comparable 
Harmonised Rules of the Supreme Courts of the Australian States and Territories) 
 

• Explanatory Memorandum to the Cross-Border Insolvency Bill 2008, chapter 1 
and chapter 2 
 

• UNCITRAL Model Law on Cross-Border Insolvency with Legislative Guide to 
Enactment published by United Nations Commission on International Trade Law 
1997 http://www.uncitral.org/pdf/english/texts/insolven/insolvency-e.pdf 
 

• Draft UNCITRAL Notes on cooperation, communication and coordination in cross-
border insolvency proceedings  http://www.uncitral.org/pdf/english/texts/ 
insolven/insolvency-e.pdf/A/CN.9/WG.V/WP.83 
 

• Dr Philip Bender, “Australia Adopts the UNCITRAL Model Law” (2008) 66 Law 
Soc J 66-69 

 
 
 
Case Study 1 

Mr Black is a liquidator of an Australian company, which is the subsidiary of a US company.  
The US parent is a large public company listed on the New York Stock Exchange.  Mr Black 
wishes to examine former directors of the Australian company who represented the US parent 
company on the board.   

Mr Black wishes to examine the former directors in their current countries of residence. 

The former directors now reside in Malaysia, Canada, the United States and France.  Of these 
countries only the United States has adopted the UNCITRAL Model Law.  Malaysia, Canada 
and the US are “prescribed countries” for the purposes of s 581(2)(a)(iii) of the Corporations Act 
2001 (Cth). 

Mr Black’s proposed examination relates to the circumstances surrounding the withdrawal of a 
letter of comfort that had been issued by the US parent that had been relied upon by all directors 
of the Australian company at the time to continue trading. 
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Withdrawal of the letter of comfort resulted in the directors appointing Mr Black as administrator 
of the Australian company.  He was later appointed liquidator when that company went into 
liquidation. 

Mr Black has approached the Court for assistance in pursuing the examination of the former 
directors. 

 

Questions 

A. Does the UNCITRAL Model Law on Cross-Border Insolvency as enacted by the Cross 
Border Insolvency Act 2008 (Cth) have any scope for operation?  Even if it does, are there 
alternative avenues that might be pursued? 

B  What are the comparative advantages and disadvantages of the letter of request procedure 
and the procedures available under the Model Law? 

C. Is the fact that some of the countries are “prescribed countries” for the purposes of 
s 581(2)(a)(iii) of any relevance? 

D. What considerations might be relevant to the success of any application, either for a letter 
of request or under the Model Law, that might be made to the Court? 

E. What difference, if any, does it make whether the country where a former director resides 
has adopted the Model Law 
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Case Study 2 

Mr Mitsubishi is the duly appointed bankruptcy receiver in the Japanese bankruptcy proceeding 
of Shinoku Shipping Ltd (Shinoku) pursuant to article 64 of the Civil Rehabilitation Law of 
Japan.  Japan has enacted the UNCITRAL Model Law on Cross-Border Insolvency. 

Shinoku is a Japanese shipping and logistics company. 

The Federal Marshal has arrested a ship owned by Shinoku and is holding it pending sale to 
satisfy a Federal Court judgment obtained by an Australian creditor for $50 million against 
Shinoku.  The ship is probably worth $60 million.   

The Debtor has a wholly owned Australian subsidiary which employs a total of 100 people with 
operations located at major ports in Australia.  The Australian company was purchased only 
12 months ago by Shinoku.  Its directors are still the original founding directors who are all 
Australian citizens and residents. 

The Australian company has been running at a loss since Shinoku purchased it, and is behind in 
paying many of its creditors.  The Australian company’s employees have not had their 
superannuation contributions paid by their employer for months and there is widespread 
industrial unrest in the Australian operation. 

Mr Mitsubishi would like to obtain recognition in Australia of the Japanese bankruptcy 
proceeding as a foreign main proceeding, stay the enforcement by the Federal Marshal, and 
assume control of the Australian subsidiary with a view to a sale of it. 

 

Questions 

A. Does the UNCITRAL Model Law on Cross-Border Insolvency as enacted by the Cross 
Border Insolvency Act 2008 (Cth) have any scope for operation?  Even if it does, are there 
alternative avenues that might be pursued? 

B. What course of action would you advise Mr Mitsubishi to pursue in Australia, and by 
what process?   

C. A creditor of the Australian and Japanese entities becomes aware of the application that 
you have recommended and which is in fact made, and seeks to oppose it, as do the 
employees of the Australian company.  What issues would an Australian Court be likely 
to take into account when faced with such an opposed application? 

D. If recognition of the Japanese proceeding is granted, how are the claims of the creditor 
and the employees likely to be dealt with? 
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Case Study 3 

Smith and Jones have been appointed liquidators of an Australian company, Reitco Ltd.  Reitco 
Ltd has investments in retail properties in various countries around the world, including Australia 
and the United States.  The properties are held in special purpose companies incorporated in the 
overseas jurisdictions. 

In each country Reitco Ltd appoints local real estate agents to manage its properties the 
investment.  Twice a year, the management team from Australia visits each of the locations 
where the local properties are situated to meet with the local agents and tenants.  All financial 
transactions are managed through Australia and all expenditure is controlled from Australia. 

One of the properties is a building on 5th Avenue New York.  The tenants in that building have 
launched an action against the special purpose company in the United States relating to its 
conduct as landlord and relating to representations made to them to induce them to enter into 
their leases. 

Smith and Jones wish to stop the United States proceedings and take action to examine the 
directors of the US subsidiary which had recommended the purchase of the United States 
building and whose conduct is complained about in the tenants’ United States proceedings. 

 

Questions 

A. Does the UNCITRAL Model Law on Cross-Border Insolvency as enacted by the Cross 
Border Insolvency Act 2008 (Cth) have any scope for operation?  Even if it does, are there 
alternative avenues that might be pursued? 

B. What might a US court do to assist Smith and Jones? 

C. Does your answer to (B) depend on whether the US has adopted the UNCITRAL Model 
Law on Cross-Border Insolvency? 
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Case Study 4 
 
1. A multinational manufacturing company (Acme US) operates in the United States and, 

through operating entities in the United Kingdom, Sweden, Germany, France and 
Australia.  The Australian subsidiary is Acme A.  For tax reasons all of Acme US’s 
operating entities in the other countries (ie other than the US) are owned by a British 
Virgin Islands holding company, Acme BVI.  A diagram of the group structure is 
attached. 

2. The international operations outside the United States are controlled from the United 
Kingdom where all senior management are located.  They fly in and fly out of the 
international operations and manage and control the group from offices in London. 

3. The registered office of Acme BVI is a “shopfront” run by a local accounting firm who 
receive their instructions from Acme US. 

4. Each of the international operations has a manufacturing plant and a skilled workforce. 

5. Acme US provides treasury functions to the United Kingdom operation which in turn 
provides that function for the international operations. 

6. Acme US is experiencing tightened market conditions and problems with refinancing of a 
large amount of debt.  It enters into an arrangement under Chapter 11 of the US 
Bankruptcy Code. 

7. Following Acme US’s entry into the Chapter 11 arrangement, the international 
companies, including Acme A, come under extreme financial stress due to the lack of 
funds from Acme US to support the international operations and the inability to secure 
debt funding. 

8. An administration order (comparable to the Australian voluntary administration) is made 
under United Kingdom law under the Insolvency Act 1986 (UK) in respect of Acme UK, 
which, it will be recalled, is wholly owned by Acme BVI.   

9. The worldwide operations of the business are sold as a going concern by the UK 
administrators except for the Australian operation.  Acme A ceases to operate, its staff are 
“terminated” and its assets sold.   
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Questions on Case Study 4 

 
A. Does the UNCITRAL Model Law on Cross-Border Insolvency as enacted by the Cross 

Border Insolvency Act 2008 (Cth) have any scope for operation?  Even if it does, are there 
alternative avenues that might be pursued? 

B. Application is made to the Federal Court of Australia by the United Kingdom 
administrators for recognition in Australia of the United Kingdom administration as a 
foreign main proceeding in respect of the Australian operation, Acme A.  Are there any 
issues that would or might prompt an Australian court to refuse the application by the UK 
administrators? 

C. The administrators apply to the Australian court for leave to repatriate the proceeds of the 
sale of the Australian assets to the United Kingdom.  What considerations would be 
relevant to an Australian court in considering such a request? 

 

 


