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CIVIL LIABILITY LEGISLATION AMENDMENT BILL 2008 
Second Reading 

 
Debate resumed from 22 October 2008. 
 
The Hon. JOHN AJAKA [2.40 p.m.]: The Civil Liability Amendment Bill 2008 
amends the Civil Liability Act 2002 in order:  

 
(a) to require a person who may have a claim for damages against a protected 
defendant (the Department of Corrective Services and certain other public 
sector defendants) in respect of an injury to an offender in custody;  

(i) to notify the protected defendant within 6 months of the incident that gives 
rise to the claim, and  
 
(ii) to provide certain information about the incident to the protected 
defendant,  

(b) to provide that the part of the Act dealing with Special provisions for 
offenders in custody extends to a claim in relation to a tort for which the 
protected defendant is vicariously liable,  
 
(c) to clarify the fact that the general limitation on the Act's application to 
intentional acts does not interfere with the operation of Part 2A (in particular, the 
operation of that Part in respect of victim claims that involve intentional acts),  
 
(d) to make changes to the system under which a victim of an offender can 
make a claim against damages awarded to the offender against a protected 
defendant, including:  

(i) increasing the period within which a victim can make such a claim from 6 
months from the date the offender was awarded damages to 12 months from 
that date, and  
 
(ii) authorising the Commissioner of Police to provide information to the 
protected defendant about persons who may have a victim claim against the 
offender, and  
 
(iii) replacing the requirement that the protected defendant must notify 
victims within 28 days after damages are awarded to the offender with a 
requirement that the notification be given as far as practicable within 28 days 
(so as to facilitate the notification of victims who are identified outside the 28-
day period), and  
 
(iv) providing that offender damages are to beheld in trust by the Public 
Trustee (rather than the protected defendant).  

The Bill also amends the Civil Liability Act 2002, the Motor Accidents Act 1988 
and the Motor Accidents Compensation Act 1999 to make it clear that damages 
are to be awarded for gratuitous attendant care services only if the 
circumstances where gratuitous services are provided (or to be provided) for at 
least 6 hours per week and for at least 6 consecutive months. 



The amendment is in response to the Court of Appeal decision in Harrison v 
Melhem, 2008 New South Wales Court of Appeal at page 67, which interpreted 
section 15(3) of the Civil Liability Act as being satisfied by a less demanding test, 
that before damages may be awarded for gratuitous care there be at least "either" 
six hours "or" six months gratuitous care rather than six hours "and" six months. 
The Opposition does not oppose the bill. 
 
The bill amends the Civil Liability Act 2002 to insert new provisions into the Act in 
relation to claims for damages against a protected defendant in respect of injuries 
received by a person while the person was an offender in custody. A protected 
defendant is defined as being "the Crown, a government department, a public 
health organisation, their staff, any person having or acting in a public official 
function and a management company". The amendments require the claimant to 
notify the protected defendant in writing of an incident that may give rise to a 
damages claim within six months of the incident. Thereafter the protected 
defendant will be entitled to make a reasonable request for information and 
documents from the claimant that will enable the protected defendant to assess the 
merits of the claim and any liability and make a settlement offer where appropriate.  
 
Section 15 of the Act is amended in relation to damages for gratuitous attendant 
care services to make it clear that such damages are to be awarded only if the 
services are provided, or to be provided, for at least six hours per week and for at 
least six consecutive months. The amendment extends to liabilities that arose 
before the commencement of the amendment but does not apply to proceedings 
determined before that commencement. Similar amendments are made to the 
Motor Accidents Act 1988 and the Motor Accidents Compensation Act 1999. 
Schedule 2 to the bill provides that the amendments extend to liabilities that arose 
before the commencement of the amendments but do not apply to proceedings that 
were determined before that commencement. It is submitted that the bill will make it 
easier for victims of crime to receive a share of damages awarded to prison 
inmates.  
 
The bill increases the time limit in which the victim can make a claim against an 
offender from six months to 12 months from the date the offender was awarded the 
damages. The bill prevents offenders from circumventing the provisions of the Civil 
Liability Act by specifying that part 2A, the special provisions for offenders in 
custody, extends to a claim for an intentional tort for which the protected defendant 
is vicariously liable. Those amendments close a suggested loophole in the Civil 
Liability Act. That Act does not generally cover intentional torts, and some inmates 
have sought to avoid the operation of the Civil Liability Act by pleading their claim in 
intentional tort and therefore seeking to have it dealt with at common law.  
 
It should be noted in regard to the offender damages amendments that Justice 
Action opposes the six-month limit on claims as being unfair. Also it considered the 
requirement to assist the Department of Corrective Services by answering 
questions as an unfair requirement, which potentially has the effect of punishing a 
claimant for making a claim. Also the Bar Association opposes the Harrison v 
Melhem amendment on the basis that the present interpretation is in line with 
legislation in Victoria and Queensland, that any modest increases in damages 
would easily be absorbed by insurers without the need for premium increases given 
the substantial profits that are currently being made, that the present decision 
provides a positive incentive for claimants to use cheaper gratuitous services rather 
than more expensive paid services, and that the proposed amendments will also 
mean that carers of injured people may be deprived of compensation for regular 
ongoing care. Insurance interests are clearly in favour of the Harrison v Melhem 
amendment. The Opposition does not oppose the bill. 



 
Reverend the Hon. FRED NILE [2.45 p.m.]: The Christian Democratic Party 
supports the Civil Liability Legislation Amendment Bill 2008, which will improve the 
system by which victims pursue claims against offenders who have been awarded 
compensation payouts under the offender damages provisions of the Civil Liability 
Act 2002. The bill also ensures that the time and severity limits on claiming 
gratuitous care damages for all claims under the Civil Liability Act, for example, 
unpaid care by an injured worker's relative in personal injury matters, operate as 
originally intended. The bill specifies two particular areas in relation to offender 
damages trust funds. The bill will make improvements to a scheme introduced in 
2005 under which damages awarded to an offender in respect of injuries that 
occurred while that offender was in custody are held in trust for six months and 
used to satisfy claims made by victims of an offence committed by the offender. 
 
The community's concern is whether some claims by offenders in custody have 
been based on fraudulent actions, for example, an arrangement by one prisoner to 
injure another prisoner so that such a claim can be made. I am sure that the 
Government, through its officers in charge of the custody of prisoners, will make 
sure that a claim is genuine and has not been arranged fraudulently. The bill also 
contains provisions concerning gratuitous attendant care and makes provisions to 
limit claims for attendant care damages to where the care is needed for at least six 
hours per week for six consecutive months. The Bar Association is critical of that 
provision of the bill and wants to retain the correct interpretation of either six hours 
per week or six consecutive months. This legislation restores the original intention 
that care must be provided for at least six hours a week and for six consecutive 
months.  
 
As members know the Court of Appeal has ruled that that is not what the section 
says. The court found that compensation could be claimed if only one of the 
thresholds was met. It seems clear from reading the Act that the intent was to 
include both requirements, and it could be said that the Parliament disagrees with 
the decision of the Court of Appeal. This bill restores the original intent of the 
legislation, and the Christian Democratic Party supports it. 
 
Ms LEE RHIANNON [2.48 p.m.]: The Greens do not support the Civil Liability 
Legislation Amendment Bill 2008, in particular, two key aspects of it, which should 
be of concern to all members. Firstly, the Greens oppose the Government's attempt 
to change the law so that an injured person must be found to meet both 
requirements—that is, six hours a week of gratuitous attendant care and for at least 
six months—in order to seek damages for that care.  
<3> 
In trying to overturn the Court of Appeal's decision in the Harrison v Melhem case, 
which found that the intention of the law was to allow for damages to be awarded 
for injuries that required at least six hours per week or six consecutive months of 
attendant care, the Government will be making it more difficult for injured people to 
gain compensation for the provision of adequate care. The bill will impact unfairly 
on injured people in New South Wales and their carers. Carers of people with 
reasonably serious injuries that require long-term care would be deprived of 
compensation for providing regular ongoing care. An injured person who requires 
five hours of ongoing care for the rest of his or her life should be entitled to seek 
some damages for the provision of that care. Conversely, a person who requires 40 
hours of attendant care for five months should also be entitled to seek damages. 
This provision quite clearly is too harsh. The Government is being plain mean in 
bringing it forward.  
The Greens do not accept that this bill is needed to limit damages awards for 
gratuitous care. Similar provisions exist in other States in Australia and there has 



been no increase in litigation, no significant increase in damages awards in these 
kinds of cases, and no need for increases in insurance premiums. Nor has there 
been a flood of litigation in New South Wales following the Harrison v Melhem 
decision to justify a need for this change in the legislation. The New South Wales 
Bar Association has stated: 

Although there may be individual cases where a decision may result in modest 
increases in damages awarded for voluntary care, there may well be other 
cases where damages fall. The Court of Appeal's decision in fact provides a 
positive incentive for claimants to use cheaper gratuitous services. 

 
The Attorney General has the responsibility to advise in his reply why the 
Government is pushing ahead with this change when it is clear on so many grounds 
that it is not needed. The New South Wales Bar Association also pointed out: 

Without the need to satisfy both a six hour and six month threshold, it may well 
be that judges and assessors make more realistic assessments of care 
requirements given that lesser time periods are involved, rather than attempting 
to come to a higher assessment which ensures some compensation for 
gratuitous care is available. 

The Greens also have real concerns about the further changes to the Offender 
Damages Trust Fund. In 2005 the Government introduced legislation that allowed 
any damages paid to an offender from successful legal action while he or she was 
in a correctional centre to be placed in a trust fund and subject to claim by a victim. 
The offender's victims are notified and have six months to make a claim against the 
offender in a civil court.  
 
The Greens support increasing fair compensation available for victims of crime. If 
you are the victim of an assault, or a relative or someone close to you has been 
murdered—there is a range of horrendous things that happen in this society—the 
Government has gone a long way toward ensuring that you can gain assistance, 
and in the majority of cases that is necessary. But here we have moved into a 
different realm. When this legislation was introduced in 2005, and again in 2007 
when the Civil Liability Amendment (Offender Damages) Bill was passed, my 
colleague Ms Sylvia Hale spelled out many of the problems. The Greens put on 
record that they do not support imposing additional punishment on prisoners by 
denying them a damages payment for injuries sustained in prison. Many 
Government and Opposition members confuse the issue of punishment meted out 
to prisoners. Prisoners are in gaol, they have had their liberty denied, and they are 
being punished. For them to be additionally punished having suffered injury 
because Correctional Services did not properly managed the institution in which 
they were held is plain wrong and should not be part of the punishment regime. 
They are already serving a sentence for their crime and should be entitled to 
compensation for any negligence of prison authorities that results in serious injury 
or death if the prison officers and the system cannot protect them from risk of injury, 
violence and sexual assault—a whole range of horrendous things happen in our 
gaols. 
 
What is happening here is deeply disturbing because once again the Government 
is wiping its hands of prisoners and the need to address what will happen to them 
when they leave prison, and how their experience in prison can be detrimental to 
them and to the wider society. The Greens have previously attempted to amend 
this legislation to balance victims' rights with those of prisoners who suffer serious 
injury. The Greens are sympathetic to the victims of crime—I again put that on the 
record to counter the many ridiculous distortions made by many Government and 
Opposition members about the Greens position on this subject. We have always 
supported the right of victims to compensation, and I emphasis that that is not the 



issue here. If an inmate is injured because the State fails in its duty of care, they 
are entitled to damages. For that right to be eroded even further is deeply wrong.  
 
My colleague Ms Sylvia Hale observed in 2007 that this legislation is again a 
reaction to judgements that the Government does not like. It is a response to court 
cases that the Government has lost—cases that emanated from flawed laws in the 
first place. Two wrongs do not make a right. The crime for which the person was 
incarcerated was not right, and of course they must be punished. And that 
punishment is the denial of their liberty; they are gaoled. But depriving a prisoner of 
money in compensation for injuries suffered while he or she was in the care and 
custody of the State does not rectify that wrong. Therefore, the Greens will not be 
supporting the bill.  
 
The Hon. JOHN HATZISTERGOS (Attorney General, Minister for Justice, and 
Minister for Industrial Relations) [2.57 p.m.], in reply: I thank honourable members 
for their contribution. In relation to the issue raised in the debate regarding the 
changes following the Court of Appeal decision in Harrison v Melhem meaning less 
compensation for injured people, I think it should be stated that the proposed 
changes to the civil liability legislation will not mean less compensation. The 
amendments simply ensure that the law does what it always was meant to do.  
 
The motor accidents and the civil liability legislation was supposed to limit 
gratuitous care damages to claimants who met a two-limb threshold test. It was 
intended that the care be provided for at least six hours per week for six 
consecutive months. Until Harrison v Melhem, this two-limb test was the standard 
being applied by claimants and insurers. The changes ensure that the law does 
what it was always intended to do and, before the Harrison case, was always 
understood to do. The limits on civil liability damages, including gratuitous care 
damages, are there to ensure that compensation is available to more seriously 
injured claimants. They are also intended to ensure the continued availability of 
affordable insurance, including green slips and public liability insurance. If the 
changes are not made to correct the drafting problem identified in Harrison v 
Melham, insurance premiums across liability classes could be expected to rise. 
Insurance premiums have been set on the basis that the limits on gratuitous care 
damages require claimants to meet a two-pronged threshold test and, since the 
decision in Harrison v Melhem means that only one of the threshold tests must be 
met, damages awards for gratuitous care will be easier to obtain. If the statutory 
limits are not clarified, as we propose, so as to reinstate the two-pronged test, then 
damages awards could be expected to increase and premiums are likely to move 
upwards as well.  
 
It should also be mentioned that the corresponding provisions in other States were 
like those in New South Wales based on the New South Wales motor accidents 
legislation. It was assumed that the New South Wales motor accidents legislation 
imposed a two-limb threshold test. Court decisions in those States have identified a 
similar problem with the threshold test on the drafting issue identified in the 
Harrison decision. It is of course a matter for the other jurisdictions whether the law 
should be changed in those States. New South Wales believes it is important that 
the civil liability legislation in this State reflects the original policy intentions of the 
limits on gratuitous care damages, that is, that liability insurance continues to be 
reasonably available by ensuring that compensation is directed to the most 
seriously injured claimants. 
 
In response to the comments of Ms Lee Rhiannon about the offender damages 
provisions, it is important to recognise that the provisions in relation to offender 
damages, which were introduced in 2005 and subject to amendment in 2007, were 



designed to ensure that victims of crime would be able to be compensated for the 
injuries they received, but for which they were not able to sue at the time of original 
injury because of the impecunious nature of the offenders. 
<4> 
I think it is eminently reasonable that if the offender comes into possession of 
damages at a later point in time those damages should be able to be quarantined 
for the benefit of the victims that previously were unable to obtain satisfactory 
compensation through damages because that particular person was impecunious. 
It would be completely unreasonable to have a situation where the victim of the 
original crime was unable to be compensated but the person who suffered injuries 
in the jail system or the correctional system should be able to receive a full award 
simply because they are suing the State, as opposed to the victim who is taking 
action against the offender. I want to do whatever I can to facilitate victims being 
able to recover compensation for injuries that they have sustained at the hands of 
the perpetrators of the crime. This legislation will amend the offender damages 
provisions—which we proudly introduced; we were the first in the country to do 
so—to ensure that that happens by extending the time limit in which such a claim 
can be made; by ensuring assistance is available to victims to be able to pursue 
such actions; by ensuring at the same time that any claims that might be made 
against a protected defendant by an offender are able to be substantiated 
rigorously; and by providing information that may not otherwise be available for 
some time down the track. I think they are fair, reasonable and sensible changes, 
and they deserve support. 
 
Question—That this bill be now read a second time—put. 
 
The House divided. 

Ayes, 30 
Mr Ajaka 
Mr Brown 
Mr 
Catanzariti 
Mr Clarke 
Mr Colless 
Ms Cusack 
Ms Fazio 
Ms Ficarra 
Miss 
Gardiner 
Mr Gay 
Mr 
Hatzistergos 

Mr Khan 
Mr Lynn 
Mr Mason-Cox 
Reverend Dr 
Moyes 
Reverend Nile 
Ms Parker 
Mrs Pavey 
Mr Pearce 
Ms Robertson 
Mr Robertson 
Ms Sharpe 

Mr Smith 
Mr Tsang 
Mr Veitch 
Ms Voltz 
Mr West 
Ms 
Westwood 
 
 
Tellers, 
Mr Donnelly
Mr Harwin 

   
Noes, 4 

Mr 
Cohen 
Ms 
Hale 

Tellers, 
Dr Kaye 
Ms 
Rhiannon 

 

Question resolved in the affirmative. 
 
Motion agreed to. 
 
Bill read a second time. 



 
Leave granted to proceed to the third reading of the bill forthwith. 

Third Reading 
 
Motion by the Hon. John Hatzistergos agreed to: 

That this bill be now read a third time. 
 
Bill read a third time and transmitted to the Legislative Assembly with a 
message seeking its concurrence in the bill. 

 


