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Precedents for Barristers’ Costs Agreements and Disclosures
1 July, 2007
Many barristers have expressed a desire for precedent costs disclosure documents and costs agreements under Part 3.2 of Legal Profession Act 2004.  These precedents are offered in response to those requests.  They are not intended to be prescriptive or comprehensive, but to provide a resource to the profession.  Barristers must still take personal responsibility for determining whether their own disclosure and costs agreements comply with all applicable legislation and are adequate to their requirements.  
Costs agreements are not mandatory, but they provide greater certainty than mere compliance with statutory disclosure requirements.  No precedents are offered for disclosure without costs agreement, but the precedents may be adapted if a barrister wishes to follow that course.  No precedents are offered for disclosure or agreement where an uplift fee is charged.  It is assumed that a barrister using the precedents will be a member of the NSW Bar Association required to use the usual professional standards endorsement.  It is also assumed that the jurisdictional requirements of Part 3.2 are satisfied.  

The precedents are set out in two sections.  The first section assumes that the barrister is retained by an instructing solicitor with whom the barrister wishes to enter into a costs agreement under s. 322(1)(c) of the Act.  This reflects the usual practice and usage of the legal profession.  Barristers do not take funds in trust from clients or investigate their clients’ creditworthiness, but rely on the credit and professionalism of instructing solicitors instead.  This enables the barrister to provide appropriate professional services without duplicating the infrastructure of a solicitor’s office.  The second section assumes that the barrister is retained directly by the client and wishes to enter into a costs agreement with the client under s. 322(1)(a).  The Act also permits a costs agreement between barrister and client where the barrister is retained by an instructing solicitor (s. 322(1)(b)); no precedents are offered for this situation.  Finally, a short note is provided about cost-capping in motor accident cases.  
The precedents include variations for conditional costs agreements and for cases where a ‘sophisticated client’ exemption from disclosure applies (ss. 302, 312(1)(c) & (d) and related provisions).

The precedents were last updated on 1 July 2007.
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Basis of charging 

All costs agreements and disclosure obligations must specify the barrister’s basis of charging.  This varies from barrister to barrister.  It may also vary according to the nature of the work.  
Most barristers use a daily rate and an hourly rate.  The relationship between these rates and the circumstances in which each applies should be made clear.  

Cancellation fees can be particularly contentious. Without offering a view whether or on what basis it is proper to charge a fee where a hearing day is cancelled, barristers who wish to do so should make explicit provision to that effect.  Consideration should be given to what is fair and reasonable in the circumstances (cf. Wilkie v Gordian Runoff Ltd [2005] NSWCA 873).  
The following are examples of a basis of charging that might be used in a Costs Agreement, if appropriate to the barrister’s practice and fair in the circumstances:  

Example A. 

 $xxx per hour for all time properly spent (including waiting and travelling time, if any), with items or daily totals rounded up or down to the nearest [quarter hour / tenth of an hour], but subject to the following minimum charges:    

$xxx for a short appearance in a Court or Tribunal; $yyy for an interlocutory hearing before a duty judicial officer not exceeding ½ day;  otherwise $zzz for every day or part thereof occupied by, listed or set aside for any hearing, mediation or arbitration; but if a matter is settled or de-listed more than seven and not more than 14 days before such a day, the daily fee is reduced by 50%; or if more than 14 days before, or if the Barrister is subsequently briefed to appear in another case and entitled to charge a daily fee for that day, the fee is waived.
Example B. 

$xxx per hour for all time properly spent (including waiting and travelling time, if any), with items or daily totals rounded up or down to the nearest [quarter hour / tenth of an hour], but subject to the following minimum charges:    

$xxx for a short appearance in a Court or Tribunal; $yyy for an interlocutory hearing before a duty judicial officer not exceeding ½ day;  otherwise $zzz for every day or part thereof occupied by any hearing, mediation or arbitration.
1. Retainer from Solicitors, Costs Agreement with Solicitors 
The following drafts are prepared on the assumption that the barrister is retained in the normal way by a law practice acting on behalf of a client and wishes to enter into a costs agreement with the instructing law practice under LPA s. 322(1)(c).  

1.1. Disclosure letter from Barrister to Solicitors, s. 310(2)

 [date]

 [Solicitors’ address &c]

Dear [salutation]

Re: Matter 
(Ref. no      )
I refer to [our recent discussions concerning the above matter and thank you for offering a brief in this matter.]  Pursuant to the Legal Profession Act 2004 (NSW), I enclose my proposed Costs Agreement setting out inter alia the basis on which my fees will be calculated and billed.  

I shall require a costs agreement between us under section 322(1)(c) of the Act as a condition of accepting the retainer.  The enclosed will become such an agreement when you sign and return a copy or otherwise accept its terms by conduct.  Please sign and return a copy at your early convenience.  

 [If considered appropriate or necessary, or if the solicitor has requested an estimate of fees, provide further information of that character.]

I expect that the information set out above and in the costs agreement will suffice to enable you to comply with section 310(1) of the Act, having regard to your knowledge of the matter and your own professional expertise and experience.  Let me know if you require further information.  
[If a sophisticated client exemption applies, the paragraph referring to section 310 may be deleted.  The following may be used instead: 

I note your advice that the client is within the disclosure exemption under section s. 312(1) of the Act{on the basis that – identify basis of exemption, if required}.]
Yours faithfully, [&c]

Liability limited by a scheme approved under Professional Standards Legislation. 

1.2. Costs Agreement between Barrister and Solicitors, s. 322(1)(c)

Costs Agreement between Barrister and Solicitors

Between:  [name of barrister] (‘the Barrister’)



Ref. No.      
And:  Solicitors, (‘the Solicitors’)

Re:  Matter.

Date:  
The Solicitors propose to retain the Barrister on behalf of a client or clients of the Solicitors.  This is a costs agreement between the Barrister and the Solicitors under the Legal Profession Act 2004 (NSW) (‘LPA’), section 322(1)(c).  


1. This agreement applies to legal services provided by the Barrister under retainer from the Solicitors in connection with or arising out of the above-mentioned matter.  Part 3.2 of the LPA applies correspondingly.  

2. The Solicitors shall pay the Barrister:  

a) [set out basis of charging – see notes under ‘Basis of charging’]  

b) The cost of any [specify billable expenses – e.g. travel, accommodation and incidental expenses in connection with any attendance outside Sydney].  

c) The amount of any applicable goods and services tax, which shall be added to each of the above.  

3. [If the costs  agreement is conditional:

Payment of the Barrister’s costs [other than for disbursements] is conditional on the successful outcome of the matter.  The circumstances constituting successful outcome are:  [set out those circumstances – e.g. verdict, judgment, settlement or any other arrangement entitling the client to any relief, remedy or benefit relating to the subject matter of the proceedings (other than being relieved of an adverse party’s potential claim for costs).]  If the Barrister on reasonable grounds considers that the client has unreasonably rejected a reasonable offer of compromise contrary to the Barrister’s advice, this clause does not apply to legal services provided after the Barrister gives notice to that effect to the Solicitor.]  

4. Interest is charged from date of invoice until payment at the rate referred to in LPA section 321(4), but interest is waived if fees are fully paid within 30 days of invoice.  

5. The Barrister shall send invoices from time to time (a) at the Barrister’s discretion and (b) when requested by the Solicitors.  Each invoice is payable within 30 days.  [If the costs  agreement is conditional:
An invoice may relate to costs that are still conditional, in which case those costs are not payable until the condition is satisfied but interest still runs from date of invoice.]
6. The Solicitors’ obligations are personal and do not depend on their being put in funds by any person.  

7. The Solicitors warrant that (a) they are a law practice under the LPA and (b) they are and shall remain authorised to receive on behalf of any client any disclosure that the barrister may be required to make to the client under the LPA and shall pass on any such disclosure to the client [If the costs  agreement is conditional:
 and (c) they have informed each client of the effect of Rule 100 of the Barristers’ Rules].  

8. This costs agreement is not a retainer.  It governs costs for legal services but not the provision or acquisition of legal services.
9. The Barrister may review rates of charge and other terms after six months from the date of this agreement.  If the Barrister and Solicitors cannot then agree, the Barrister may return the brief.  

10. The Solicitors’ agreement hereto is signified by signing below or by instructing or continuing to instruct the Barrister after receiving this document.  

11. [If a sophisticated client exemption applies, the following may be added:

The Solicitor warrants that the Client is an entity of a kind referred to in LPA s. 312(1) to which disclosure is not required to be made under LPA s. 309 or 310(1){, namely – identify basis of exemption, if required}.]  

…………………………..



………………......................


[name of barrister]                                                              Solicitors
Liability limited by a scheme approved under Professional Standards Legislation. 

1.3. Division 9 (Personal Injury) Disclosure Warranty

Part 3.2, Division 9, limits legal costs in ‘personal injury damages’ cases.  Section 338 provides that ‘if the amount recovered on a claim for personal injury damages does not exceed $100,000, the maximum costs for legal services provided to a party in connection with the claim are fixed’ by the imposition of statutory maximum amounts.  It also says that ‘a law practice is not entitled to be paid or recover for those legal services an amount that exceeds those maximum costs’, subject to ss. 339 to 341.  Section 339 provides that Division 9 ‘does not apply to the recovery of costs payable as between a law practice and the practice’s client to the extent that recovery of those costs is provided for by a costs agreement that complies with Division 5 (Costs agreements).’  Clause 116 of the Legal Profession Regulation 2005 imposes additional requirements for ‘the law practice’ to make disclosure to ‘the client’ as a condition for engaging the protection of s. 339.  How this applies to the normal case where the client retains and enters into a costs agreement with solicitors and the solicitors retain and enter into a costs agreement with a barrister is unclear and has not been authoritatively determined.  
The first question is whether s. 338 affects the barrister’s right to recover his or her fees from the solicitor (assuming in the case of a conditional costs agreement that any applicable condition has been satisfied).  If so, there is a further question: are the barrister’s fees capable of attracting exemption under s. 339, and by what criteria?  One possibility is that costs payable by a solicitor to a barrister under a costs agreement between them can attract s. 339 if they are also payable by the client to the solicitor under a complying costs agreement between the client and the solicitor in the character of disbursements, that being within the statutory definition of costs, and that the disclosure requirements of reg. 116 correspondingly address themselves to the relationship between solicitor and client.  If this is so, the barrister needs to ensure that the client has received requisite disclosure from the solicitor.
Where the barrister enters into a costs agreement under LPA s. 322(1)(c) with instructing solicitors and wishes to take advantage of exemption under section 339 from the limits otherwise imposed under Part 3.2, Division 9, in a personal injury case, assuming that this is legally possible where the costs agreement is between barrister and solicitor (barristers should consider this question and the legal effect of the precedent for themselves), the costs agreement may include provisions to the following effect:

[clause no.]
The Solicitors warrant that they have entered into a costs agreement with the client complying with LPA Part 3.2, Division 5, and that, before, or as soon as practicable after, they were retained in the matter, but before the costs agreement was entered into, they disclosed to the client all information in relation to the effect of that costs agreement (including the effect of this costs agreement) in connection with the operation of LPA Part 3.2, Division 9 required by clause 116 of the Legal Profession Regulation 2005 to engage the operation of LPA s. 339, including the following:

a) But for the costs agreement, Division 9 would limit the maximum costs for legal services provided to the client or prospective client in connection with any claim for personal injury damages, such that, if the amount recovered on such a claim does not exceed $100,000 (or such other amount as may be prescribed for the purposes of Division 9), the maximum aggregate costs of all law practices that have provided legal services to the client or prospective client are limited in the case of a plaintiff to the greater of 20% of the amount recovered or $10,000 or in the case of a defendant to the greater of 20% of the amount sought to be recovered by the plaintiff or $10,000.  

b) For the purpose of calculating the limit, the ‘amount recovered’ includes any amount paid under a compromise or settlement (with or without legal proceedings), but no regard is paid to any part of the amount that is attributable to costs or interest.  For the purpose of applying the limit, costs charged for disbursements (including disbursements for services provided by another person who is not a law practice) are not counted as part of the ‘costs for legal services’.  The limit is increased (i) if the case goes to District Court arbitration and the other party obtains an order for a partial or full rehearing or (ii) if the case is decided by the District Court is appealed by the other party.  If both these things happen, there are two increases.  The increase is ¾ of the original limit (subject to Regulation).  Where multiple law practices (e.g. the Barrister and the Solicitors) provide legal services to the same party, the Court may by order apportion the limit between them.  The Court may also order particular legal services to be excluded from the limit in certain circumstances under LPA s. 341.  

c) The costs agreement will have the effect of excluding the operation of Division 9.

d) The Barrister’s costs will be calculated in accordance with this costs agreement (and the Solicitors warrant that they have given each client or prospective client particulars as to how the Barrister’s costs will be calculated under the costs agreement).

e) This costs agreement relates only to costs payable as between the Solicitors and the Barrister and therefore ultimately payable by the client or prospective client to the Solicitors so that, if costs are recoverable against the other party, the maximum costs so recoverable will be as provided by Division 9.  

f) If ordinary party/party costs are ordered to be paid by one party to the other (e.g. if the Court orders the unsuccessful party to pay the successful party’s costs), the maximum costs so payable as provided by Division 9 are subject to the limits mentioned above even if the receiving party has a complying costs agreement with the relevant law practice and has to pay a larger amount for his or her legal services.  Despite those limits, however, Division 9 does not prevent a Court from ordering costs to be paid by one party to the other on an indemnity basis in respect of legal services provided to the receiving party under the costs order after that party has made an offer of compromise to the paying party under the costs order and it turns out that the Court determines or makes an order or award on the claim in question in terms that are no less favourable to the paying party (whether plaintiff or defendant) than the terms of the offer.  In those circumstances, costs payable by one party to another may exceed the limits referred to above.  

These may be coupled with extra certification clauses in the agreement, such as the following:


I certify that I have shown each client or prospective client a copy of this costs agreement, explained its terms and conditions, and explained the effect of LPA Part 3.2, Division 9.

………………………………..

(signed) Solicitors
Date:  …………………………

I certify that (a) my Solicitors have shown me a copy of this costs agreement between the Barrister and my Solicitors and explained to my satisfaction its terms and conditions and the effect of LPA Part 3.2, Division 9 and (b) I accept those terms and conditions.  By way of further costs agreement with my Solicitors, I hereby agree with to pay them the proper amount of the Barrister’s costs in accordance with and subject to the conditions in the costs agreement between the Barrister and the Solicitors.  
………………………………..

(signed) Client

Date:  …………………………

2. Retainer from Client, Costs Agreement with Client

The following drafts are prepared on the assumption that the barrister is retained directly by a client and wishes to enter into a costs agreement with the client under LPA s. 322(1)(a).  No precedent is offered for disclosure of the matters covered by s. 339 and reg. 116 in connection with Division 9 personal injury cases (discussed in the notes to precedent 1.3 above in the context of retainer by a solicitor).  
Barristers should be aware of the separate disclosure requirement under s. 318A if there is an associated third party payer (relevantly, one who owes a payment obligation to the barrister within s. 302A).  Cases may differ, and no separate precedent is offered.  
Section 309(3) allows a ‘safe harbour’ form of disclosure of some of the matters required by s. 309 to be included in the regulations, but no such form had been prescribed when these precedents were prepared.  

2.1. Disclosure Letter from Barrister to Client

Letter from Barrister to Client

[date]

 [Client’s address &c]

Dear [salutation]

Matter 
(Ref. no      )
I refer to [our recent discussions concerning the above matter and thank you for offering a brief in this matter.]  Pursuant to the Legal Profession Act 2004 (NSW), I enclose my proposed Costs Agreement setting out inter alia the basis on which my fees will be calculated and billed.  
I shall require a costs agreement under the Act as a condition of accepting the brief.  The enclosed document will become such an agreement when you sign and return a copy.  If it is acceptable to you, please do so [at your early convenience / within n days].  

I am required by the Act to disclose certain information to you about legal costs.  That disclosure is made by giving you the enclosed Costs Disclosure Notice and proposed Costs Agreement.  

[If a sophisticated client exemption applies, the paragraph referring to disclosure and the Costs Disclosure Notice may be omitted.  The following may be used instead: 

I note your advice that you are within the disclosure exemption under section s. 312(1) of the Act{on the basis that – identify basis of exemption, if required}.]

Yours faithfully,

Liability limited by a scheme approved under Professional Standards Legislation. 

2.2. Costs Disclosure Notice from Barrister to Client, s. 309
Costs Disclosure Notice

Given under the Legal Profession Act 2004 (LPA)

From: [name of barrister]
To: Client
Date:   
1. The legal services to which this Costs Disclosure Notice relates are the following: 

a) [Describe the proposed legal services.  Remember that fresh disclosure will be required if legal services are to be provided outside the scope of what is described.]

2. I propose that my legal costs will be calculated in accordance with the accompanying proposed Costs Agreement, subject to any fixed costs provision that applies and cannot be excluded.

3. [Use whichever alternative applies:]

No fixed costs provision applies to any of those legal costs.

OR

The following fixed costs provisions apply or may potentially apply:  [Identify fixed costs provisions and what costs they apply to.  ‘Fixed costs provision’ is defined in LPA s. 4.  It includes maximum costs as well as fixed scale costs.  Special considerations apply to some types of fixed costs provisions.  E.g., limitations in Part 3.2 Division 9 can be excluded by agreement and disclosure complying with s. 339 and LPR 2005 cl. 116, and limitations under the Motor Accidents Compensation Regulation 2005 can be excluded by agreement and disclosure complying with cl. 11 – but these are not situations that readily lend themselves to direct access work by barristers, and no form or precedent is offered here.]

4. The LPA gives you the right to be notified in writing of any substantial change to anything included in a disclosure by me under LPA Part 3.2, Division 3, as soon as is reasonably practicable after I become aware of the change.

5. Estimate of legal costs:  

a) The following is an estimate only.  Actual costs may differ considerably from the estimate.

b) [EITHER:  
My estimate of the total legal costs for my legal services referred to in 1 above is $                 .

OR:
It is not reasonably practicable to give a single estimate of costs.  A range of estimates of the total legal costs for my legal services referred to in 1 above is $                  to $                     .  

On present indications, the major variables that will affect the calculation of those costs are:

i)                                                                                    ]

6. Details of the intervals at which I propose to bill you are set out in the accompanying proposed Costs Agreement.

7. I charge interest on overdue legal costs at the rate specified in the accompanying proposed Costs Agreement.  The rate prescribed is currently the Reserve Bank of Australia target cash rate plus 2 percentage points.  
8. [Only use this clause for litigious matters.]

In many classes of litigation, the Court or Tribunal may order that one party pay an amount towards the costs of the other party.

a) My estimate of the range of costs that may be recovered from another party if you are successful in the relevant litigation is $         to $            [Consider whether the case is one in which costs can be awarded at all; if not, the figure is nil]

b) My estimate of the range of costs that you may be ordered to pay if you are unsuccessful in the relevant litigation is $             to $                   [Consider whether the case is one in which costs can be awarded at all; if not, the figure is nil]

c) Bear in mind that these are only estimates.  The actual result may be substantially different.

d) An order by a court or tribunal for the payment of costs in your favour will not necessarily cover the whole of your legal costs.

9. [Use this clause if a conditional costs agreement is proposed.]  

Disbursements may be payable by the client even if the law practice enters into a conditional costs agreement with the client.  This depends on the terms of the agreement.  

10. You may contact me to discuss the legal costs.  My contact details are on my accompanying letter.

11. The law of New South Wales applies to legal costs in relation to the matter.

12.  [If a conditional costs agreement is proposed, include the following:] 

Under Rule 100 of the Barristers’ Rules, a barrister may return a brief accepted under a conditional costs agreement if:  (a) the barrister, and the instructing solicitor if any, consider on reasonable grounds that the client has unreasonably rejected a reasonable offer of compromise contrary to the barrister's advice;  (b) the client has refused to pay the barrister a reasonable fee for all work done or to be done after the client's rejection of the offer;  (c) the client was informed before the barrister accepted the brief of the effect of this Rule; and  (d) the barrister has the firm view that the client has no reasonable prospects of success or of achieving a result better than the offer.  
13. You have the right to seek independent legal advice before entering into the proposed Costs Agreement or any costs agreement.
14. You also have the rights described as follows in the Legal Profession Regulation, Sch. 5, Form 2: Form of disclosure of costs to clients: 
Legal costs—your right to know

You have the right to:

• negotiate a costs agreement with us

• receive a bill of costs from us

• request an itemised bill of costs after you receive a lump sum bill from us

• request written reports about the progress of your matter and the costs incurred in your matter

• apply for costs to be assessed within 12 months if you are unhappy with our costs

• apply for the costs agreement to be set aside

• accept or reject any offer we make for an interstate costs law to apply to your matter

• notify us that you require an interstate costs law to apply to your matter

For more information about your rights, please read the fact sheet titled Legal Costs—your right to know. You can ask us for a copy, or obtain it from your local law society or law institute (or download it from their website).

2.3. Costs Agreement between Barrister and Client, s. 322(1)(a)

Costs Agreement between Barrister and Client

Between:  [name of barrister] (‘the Barrister’)



Ref. No.      
And:  Client, (‘the Client’)

Re:  Matter.

Date:  


The Client proposes to retain the Barrister directly in the above matter.  This is a costs agreement between the Barrister and the Client under the Legal Profession Act 2004 (NSW) (‘LPA’), section 322(1)(a).  



1. This agreement applies to legal services provided by the Barrister in connection with or arising out of the above-mentioned matter.  Part 3.2 of the LPA applies correspondingly.  

2. The Client acknowledges receipt from the Barrister of  the Barrister’s letter and Costs Disclosure Notice dated [                ].  

3. The Client shall pay the Barrister:  

a) [set out basis of charging – see notes under ‘Basis of charging’.]  

b) The cost of any [specify billable disbursements for expenses – e.g. travel, accommodation and incidental expenses in connection with any attendance outside Sydney].  

c) The amount of any applicable goods and services tax, which shall be added to each of the above.  

4. [If the costs agreement is conditional: 

Payment of the Barrister’s costs [other than disbursements] is conditional on the successful outcome of the matter.  The circumstances constituting successful outcome are:  [set out those circumstances – e.g. verdict, judgment, settlement or any other arrangement entitling the client to any relief, remedy or benefit relating to the subject matter of the proceedings (other than being relieved of an adverse party’s potential claim for costs).]  If the Barrister on reasonable grounds considers that the Client has unreasonably rejected a reasonable offer of compromise contrary to the Barrister’s advice, the last preceding clause does not apply to costs for any legal services provided after the Barrister gives notice to that effect to the Client.]  

5. [If the costs agreement is conditional, unless a sophisticated client exemption applies: 

The Client confirms that [he/she] has been informed that [he/she] has the right to seek independent legal advice before entering into this agreement.
6. [If the costs agreement is conditional, unless a sophisticated client exemption applies: 

The Client has a cooling-off period of five clear business days during which the Client may terminate this agreement by written notice.  If that happens, the Client must pay the Barrister’s costs in accordance with this Agreement for legal services (if any) performed before that termination and reasonably necessary to preserve the Client’s rights.  Such costs are payable regardless of the outcome of the matter.  

7. Interest is charged from date of invoice until payment at the rate referred to in LPA section 321(4), but interest is waived if fees are fully paid within 30 days of invoice.  

8. The Barrister shall send invoices from time to time (a) at the Barrister’s discretion and (b) when requested by the Client.  [If the costs agreement is conditional: 
An invoice may relate to costs that are still conditional, in which case those costs are not payable until the condition is satisfied but interest still runs from date of invoice.]  
9. This costs agreement is not a retainer.  It governs costs for legal services but not the provision or acquisition of legal services.

10. The Barrister may review rates of charge after six months from the date of this agreement, but only to give effect to changes in the Barrister’s normal rate the relevant type of work.  If the Barrister and Client cannot then agree, the Barrister may return the brief.  

11. [If a sophisticated client exemption applies, the following may be added:

The Client warrants that the Client is an entity of a kind referred to in LPA s. 312(1) to which disclosure is not required to be made under LPA s. 309 or 310(1){, namely – identify basis of exemption, if required}.]  
12. [If the costs agreement is made with an entity such as an accounting firm that may be acting for its own client, the following may be added:

The Client’s obligations under this agreement are personal to the Client, regardless of any relationship that may exist between itself and any client of the Client.  Any retainer shall only be between the Client and the Barrister unless otherwise expressly agreed in writing.]  
…………………………..



………………......................


[name of barrister]                                                             Client

Liability limited by a scheme approved under Professional Standards Legislation. 

3. Motor Accidents Compensation Act Cases

Various provisions of the Motor Accidents Compensation Act 1999 regulate legal costs.  One such provision is s. 149, which permits regulations to fix maximum costs for certain legal services and related matters.  Division 2 of the Motor Accidents Compensation Regulation 2005 is made under s. 149 and sets certain maxima, but clause 11 permits contracting out.  Both s. 149 and cl. 11 still refer to provisions of the LPA 1987 rather than LPA 2004.  
It is not clear how the contracting-out provisions map across to the 2004 Act, given that the new Act does not require disclosure under s. 309 or 310 by a barrister to a client where the barrister is retained by solicitors acting on behalf of the client.  It is not clear whether it is (a) necessary or (b) sufficient that the solicitors have made the requisite disclosure to the client, nor whether a separate act of disclosure is required by a barrister to a client.  The safest course is to ensure that both solicitors and barrister make the prescribed disclosure to the client by a separate document of the kind contemplated by the Regulation, with receipt acknowledged by the client in writing to facilitate proof.  The requirement does not distinguish between plaintiffs and defendants; prima facie, it applies to defendants’ work as well as plaintiffs’ work.
The content of the required disclosure is straightforward, but it must be provided ‘before entering into the costs agreement and ‘in a separate written document’.  After prefatory matters and reference to the relevant claim under the Act and the proposed Costs Agreement, the separate, written document addressed to the client may say something like the following:  

Even if costs are awarded in your favour, you will be liable to pay such amount of the costs provided for in the costs agreement as exceeds the amount that would be payable under the Motor Accidents Compensation Act 1999 in the absence of a costs agreement.  

