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1. Introduction 

In most briefs forwarded to counsel, it is a rare and exceptional solicitor who includes in 
your briefs comprehensive statements from your client and any witnesses you may wish 
to call. So before you are called upon to start any case you should try to prepare yourself 
and your witnesses as far as possible, in order to determine what are the key issues in 
the case and what evidence you will need to adduce in order to prove your side of the 
case. 

2. Preparation 

Step One: Identify the issues and relevant topics. 

Think about the case you want to present and what you will need to ask your client and 
any relevant witnesses in order to be able to prove it. What are the issues in the case, 
and what evidence can your witnesses including your client give relevant to those 
issues? 

Look at the Pleadings and any Answers to Interrogatories which may have been 
obtained to identify the areas of contest in the case. 

To be able to derive as much support as possible for your case from any given witness - 
prepare a list of topics and if necessary even a list of some of the important questions 
you will want to ask your client or witness before calling them into the witness box. It is 
amazing how many times when you don’t have a clear picture in your mind of exactly 
what you want from a witness, it will only dawn on you later that you forgot to ask 
something which would have greatly assisted your case. 

Step Two: Arrange a conference. 

Allow yourself sufficient time to be able to confer with your client and any relevant 
witnesses in order to ascertain what helpful evidence they are able to give. 

You will always get more out of any witness if you are able to establish some rapport in 
conference and you should also attempt to explain how the court operates and what will 
happen in the witness box. Tell the witness about the position of the Judge and how the 
Judge is to be addressed. Explain the administration of the oath or affirmation by the 
court officer, the way you intend asking the witness questions and try to provide some 
outline of what the witness is likely to be asked about in cross-examination. It is a very 
bewildering and often terrifying experience for most people to appear in court, especially 
if it is for the first time and there is a lot of money involved or their future liberty is at 
stake. 

If your case is assisted by a sketch or diagram, have your witness prepare it in front of 
you whilst in conference. Many a case has been irretrievably damaged by sketches 
nervously drawn in the witness box. 

One word of warning about conferences - there are some important Bar Rules applicable 
to the conduct of such conferences with which you should familiarise yourself to make 
sure you comply with them. 
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Refer to Rules 43, 44, 46, 47, 48, 49 and 50 of the Bar Rules. 

The next step of course is translating that preparation into admissible evidence. 

3. Equity / Commercial Matters 

In many jurisdictions today, evidence in chief is largely if not totally reduced to written 
form either by way of Affidavit or Statement and many of the skills and special 
requirements of leading evidence are now tied up with the drafting of such documents. I 
note that you have already been addressed on this topic also, so I will not attempt to 
deal with it in this paper. For the purposes of this talk, I will assume you are appearing in 
a court which still requires a witness’ evidence to be taken viva voce. “Live and in 
Person” as I read in an advertisement for a Jimmy Barnes concert a few years ago. 

The Evidence Act [1995]: 

Any consideration of the topic of evidence now requires detailed examination of the 
Evidence Act 1995 (“the Act”) which has attempted to codify and theoretically simplify 
the rules of evidence. For the purposes of this paper, particular consideration should be 
given to:- 

 s.29 Permits a witness to give evidence wholly or partly in narrative form. 

 s.37 Prohibits the putting of leading questions to a witness except in the 
circumstances set out. 

 s.38 Unfavourable witnesses. 

 s.39 Limits on re-examination. 

 s.55 Providing a definition of relevant evidence. 

 s.57 Admission subject to relevance. 

 Part 3.2 The hearsay rule. 

There are of course many other provisions of the Act which you will need to consider in 
detail, however, the provisions I have summarised are the principal provisions relevant 
for the purposes of this paper. 

4. The Evidence Itself 

Objectionable Questions 

Leading questions 

Section 37 of the Act specially prohibits leading questions being used in examination in 
chief or re-examination of a witness subject to the exceptions spelt out. 

1. This means quite simply that you should not by your questions be seen to be 
leading evidence from the witness. If the story you want the witness to tell is 
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being told by you and witness’ only role is to agree with what you are saying, it is 
obvious that the story will be far less convincing and will inevitably be the subject 
of repeated objections from your opponent. 

Bring the attention of the witness to the topic you want addressed and ask the 
witness to tell the Judge or jury what he or she knows of it. Get into the habit of 
framing your questions in such a way that they do not suggest to the witness the 
answer you expect to receive. 

Munkman says in his book “The Technique of Advocacy” 

“The true technique is to guide the witness without leading him. He must 
not be shown what answer is expected, but he ought to be given the 
clearest possible indication of the point on which his evidence is 
required.” 

That is a subtle and often very elusive distinction in practice, but a very important 
one nevertheless. 

“What happened next?” or “is there anything more you want to say?” are un-
objectionable on the grounds of leading but singularly unhelpful in guiding a 
witness through the evidence. 

2. The other category of impermissible leading questions are those which assume 
the existence of disputed facts. “What did you say after he hit you?”; “How often 
had you seen the other car speeding down that street?”. 

You will find that there is in practice a fair degree of indulgence shown by 
counsel in relation to introductory or non-contentious leading questions being 
allowed particularly if it shortens the evidence. One of the most frequently 
allowed questions which is both leading and inevitably based on hearsay is the 
customary question: “Were you born on 10 August, 1949”. Unless the date is a 
relevant issue, no objection is normally taken to it. You should however try to 
avoid getting into bad habits in the phrasing of your questions to avoid the 
embarrassment of not being able to formulate your questions in admissible form 
when it really matters. 

Objections of any kind interrupt the flow of a witness’ evidence and if sustained 
result in distracting the witness, the Judge and yourself from the case you are 
trying to establish. Therefore try to avoid giving your opponent any opportunity to 
object by formulating your questions in admissible form, especially before a jury, 
where your inability to phrase questions properly may adversely affect your 
whole case. 

More about dealing with objections later. 

Know the answers: 

Although you will find yourselves taking a gamble on occasions, it is nevertheless a good 
general rule to only ask questions when you know or at least believe that you know the 
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answer the witness will give. To float a question up when you have no idea of what the 
witness is likely to say during the course of examination in chief is only courting disaster. 

Limit your witnesses: 

The usual practice is for you to call your client first, but it is worth remembering that, as 
counsel in the matter, you have a discretion when it comes to the order in which 
witnesses are called. 

If you have been blessed with a cricket team of witnesses, many of whom can only give 
evidence of the same matters, it is a good general rule to start with the strongest witness 
amongst the bunch and see how he or she fares in cross-examination. If there is no 
significant challenge to the evidence which the witness has given, there is no point in 
calling the other witnesses and to do so is only likely to expose inconsistencies in their 
observations and recollections. If, on the other hand, the evidence of your client or any 
witness is subject to serious challenge in cross-examination, and when corroborative 
evidence is available from another witness, it is generally again a good idea to call such 
corroborative evidence. 

It will ultimately be a matter for fine judgment depending on how you assess the overall 
state of your case as to whether or not additional witnesses will be likely to assist or 
possibly damage your case. As a general rule, don’t call a witness unless the evidence 
is necessary and helpful, but remember that if there is a factual dispute on any issue and 
a witness is available to give evidence on such an issue, your failure to call the witness 
will be criticised by your opponent. In areas of conflict the inference that the judge will be 
asked to draw is that the witness would not have assisted your case. 

Softly, softly: 

Whatever arguments there may be to support an aggressive approach in cross-
examination, there are no valid arguments to support such an approach EVER in 
evidence in chief. Lay witnesses especially will be extremely nervous about giving 
evidence and the more care you take in leading them through their evidence gradually, 
the more confident they will become and the more convincing their evidence will be. Ask 
them about their experience and their family and matters they are familiar with (if they 
are relevant) before taking them to the accident or the contractual documents or 
whatever. 

Don’t allow yourself to appear exasperated by the fact that your witness has failed to 
answer your question and don’t attempt to cross-examine the witness. If you have not 
elicited the answer you are seeking, try rephrasing your question in simpler terms. 

In order to prepare them for the trauma of cross-examination it may be advisable to have 
something of a trial run in chambers of some of the questions and perhaps some of the 
methods which may be adopted by your opponent, but care should be exercised not to 
overdo the aggressive attack as there have been some examples of witnesses who are 
still so shell-shocked from the treatment they have received in chambers before they 
have come to court that they are quite incapable of answering questions when they enter 
the witness box. 
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Character assessments: 

Try to evaluate the character and strength of your witnesses and determine what sort of 
effect they are likely to have on the Judge. If you think that the Judge is likely to be 
impressed with a particular witness you can afford to allow the witness to elaborate 
somewhat in their evidence so that they make the most favourable impression. 

On the other hand, there are some witnesses whose personality, recollections and/or 
prior history are such that you would much prefer to avoid calling them altogether. If, the 
importance of their evidence is such that you have to call them, try keeping their 
evidence to the bare minimum, and sit down as soon as you’ve got out of them what you 
wanted them to say. The more questions you ask, the more likely it is that they’ll say 
something which will devastate your case. 

Truthful witnesses with a clear recollection of the relevant events can to some extent be 
allowed to tell their own story with only occasional directional arrows from you. The 
forgetful, confused or just plain stupid witnesses will need closer guidance with carefully 
phrased questions in simple terms. 

Assess their personality and try to muzzle the long-winded whilst trying to bolster and 
quietly encourage the timid and the intimidated. 

Documents: 

I note that this topic is dealt with elsewhere in your course, however, if the presentation 
of evidence in chief involves anything beyond a few simple documents, it is of 
considerable assistance to the Court for them to be placed in chronological order in a 
bound, indexed and paginated bundle.  You will find in the more complex commercial 
cases that such requirements are compulsory and the documents are frequently 
scanned and numbered so that all parties and the Court may readily access them. 

A chronology of relevant events to be used as an aid memoire or in appropriate cases 
even tendered is also much appreciated by most judges. 

Keep your cool - don’t panic: 

No matter how careful you are and no matter how experienced and capable you think 
you are, you are always going to be presented with an answer that hits you quite 
unexpectedly in the guts and which may be quite damaging to your case. Don’t allow 
yourself to show any disappointment or concern at the answer - take your time, keep 
plodding along and try to make it look as if it didn’t matter at all. Come back to the topic 
later when hopefully your witness may have realised the error of his or her ways and tidy 
up as best you can to try to minimise the damage to your case. 

Remember your demeanour, especially any appearance of nervousness or panic is 
likely not only to affect your witness, but your case as a whole. 

Bear in mind also that Judges understand that even the most reliable witnesses can 
have memory lapses and will give you a reasonable opportunity to prompt your witness’ 
recollection if you are unable to elicit it in the normal manner. 
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Bite the bullet or hold your breath: 

It will sometimes come to your attention that a particular witness has some evidence that 
will not be helpful to your case. It is important to realise that unless you are appearing for 
the Crown in a criminal trial, there is no obligation on you to disclose that particular 
evidence to the court. 

It is quite impermissible for you to mislead the court, but you are not obliged to elicit from 
a witness evidence which is unhelpful to your case even if you know that the witness is 
able to give such evidence. You must make a decision based upon the prospects of your 
opponent being aware of the evidence, whether or not to bite the bullet and lead the 
evidence in chief in a way that minimises the possible damage or leave it alone and 
hope that it is overlooked. These are often difficult decisions to have to make and there 
are no hard and fast rules - you have to trust to your instincts and an assessment of the 
overall state of preparedness of your opponent. 

A good illustration of this occurs almost every day in personal injury cases where the 
Plaintiff’s counsel calls the General Practitioner to give evidence of the treatment of the 
Plaintiff after the accident. ALWAYS ask to look at the General Practitioner’s notes 
before you call the doctor to check that there is no mention to the doctor of complaints 
relating to the injured areas before the accident. If you find such complaints, it is usually 
best to deal with them in chief so that you minimise the damage to your case, but you 
might want to take the gamble and hope that your opponent doesn’t think to ask about it. 

Short and simple: 

As a good general rule, try to keep your questions short and simple and phrased in a 
language which the witness and hopefully the jury, if there is one, will easily understand. 
The more complicated you make your questions, the more likely it is that your witness 
will misunderstand you and provide an answer which does not assist your case. 

The court and especially your witness will also often be assisted by your announcing a 
change of subject matters with words like: “I now want to ask you some questions about 
your health before the accident…”. 

Try to lead the evidence in a logical and usually chronological manner in order to make 
the evidence easier to understand. Bear in mind that other than a cursory glance at the 
Pleadings and Particulars the Judge probably has no idea what the case is about and 
certainly doesn’t know your case as well as you do, so try to make it readily understood 
even by someone who (dare I say it) may not be giving 100% attention to the evidence 
as it unfolds. 

As Hubert Humphrey pointed out: “A lawyer’s right to be heard does not automatically 
include a right to be listened to or taken seriously”. 

Avoid repetition and nervous mannerisms: 

No matter how important a particular piece of evidence is, don’t have your witness 
repeat it and don’t persist in asking the same question, especially if you are not receiving 
the answer you expected. Change tack and try to come back to it from another direction. 
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Many of us have nervous mannerisms and figures of speech that we may not even be 
aware of. We often use words such as: “Like”, “You know”, and the most frequent 
offender “Yes”, before asking our next questions. Try to eradicate any such bad habits 
which may emerge from your cameo roles before the video later today. 

Some years ago I was horrified to read a transcript of evidence which I had led in a 
particularly difficult negligence action against a Solicitor where I had prefaced a number 
of my questions with the words “Now!”. Other frequent offenders are:  
“Is that right?” and “Alright then!”. 

The dreaded “I would”: 

One of the most frequent abuses of the English language used by an extraordinary 
number of witnesses is the use of the prefatory words “I would” before any description of 
what was said or observed. “I would have said…” or “I would have seen him turning 
right…”. If you find your witness using such words in conference, try to gently point out to 
the witness that the use of such words can be misleading because it can be interpreted 
to mean that “I don’t really remember but I would have…” which is not usually what the 
witness means at all. 

Attention to detail: 

Always try to simplify the evidence as far as is possible but don’t do so to such an extent 
that important details in the narrative of events are omitted. Sometimes, particularly in 
complex cases there is no way of avoiding a rather painstaking and careful approach to 
the questions you need to ask. Don’t try to rush things even if the Judge seems to be a 
little impatient with the speed at which the case is progressing. The Judge has to wait 
until you’re finished so don’t let yourself be unnecessarily rattled by interruptions from 
the Bench. 

Keep in control: 

It is important for you to be able to control any witness whom you call into the witness 
box. Do not allow the long winded witness to take over the conduct of your case and 
attempt, so far as is possible, without contradicting your witness, to ensure that the 
witness answers the questions which you ask. You are conducting the case and even 
your client must appreciate that it is your function alone to act as the advocate in the 
case. 

The advantage of the adversarial system of eliciting evidence by question and answer is 
that the questioner can control the material before the court by limiting it to that which is 
relevant and admissible. Don’t inhibit your witnesses to such an extent that they can’t 
express themselves, but try to ensure that the answers are limited to the questions you 
ask. 

You should also remember that your job is not done by merely asking the questions - 
look interested in what your witness has to say and listen to the answers. If you have not 
obtained the response you seek, try asking the questions in a different way. 
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Conversations: 

There are many cases you’ll come across in which you will need to prove what was said 
by a party as part of your case. The primary rule applicable to such evidence is that the 
witness must attempt to repeat the actual words used in the conversation by way of 
direct speech. Although some witnesses have a remarkable ability to recount such 
conversations, most will be inclined to give a potted summary of what was said rather 
than repeat the words used. Try to lead the evidence using the “I said…”, “He or she 
said…” format, although the witness may be allowed to recount the conversation by 
utilising the “words to the effect that…” approach. 

For witnesses who handle large numbers of oral enquiries, it is frequently unrealistic to 
expect them to have any recollection of the actual conversation.  In such circumstances 
it is permissible and even advisable for the witness to resort to their usual practice in 
relation to such conversations and then confirm that to the best of their recollection they 
adhered to their usual practice on the occasion in question. 

5. Just, Quick and Cheap 

You are no doubt already aware of the provisions of the Civil Procedure Act (NSW) 
however, for the purposes of this paper I should remind you of the provisions of 
section 56(1) which expresses the clear legislative intention as the “overriding purpose” 
of the Act and Rules to “facilitate the just, quick and cheap resolution of the real issues in 
the proceedings”. 

A party to civil proceedings is under a duty to assist the Court in furthering the overriding 
purpose (subsection (3)) and as counsel, you are prohibited from causing your client to 
be put in breach of such a duty (subsection (4)).  Any failure to comply with either 
subsection (3) or (4) may be taken into account by the Court in exercising its costs 
discretion (subsection (5)). 

It has been my experience that superior courts are now placing increased emphasis on 
such matters and you should bear them in mind when attempting to lead evidence from 
witnesses whether by way of affidavit or oral evidence.  Justice Pembroke has recently 
expressed some criticism of counsel for failing to restrain the enthusiasm of a client who 
had prepared a 500 page affidavit involving over 6,000 paragraphs1.  In an earlier Court 
of Appeal decision, the Court imposed a personal costs order against my opponent as a 
result of applying the overriding purpose in criticism of the way in which the appeal had 
been conducted2. 

6. Admissibility 

The admissibility of evidence is determined in accordance with S.55 and 56 of the Act by 
determining whether the evidence, if accepted, could rationally affect (directly or 
indirectly) the assessment of the probability of the existence of a fact in issue in the 
proceeding. The Act preserves a number of important exceptions to this fundamental 
test of relevance, and it is beyond the scope of this paper to deal with the other matters. 
They have been covered already as I understand it, and will no doubt be further dealt 
with in your lectures on evidence. 

                                                
1
  Thomas v SMP (International) Pty Ltd [2010] NSWSC 822 [para 21] 

2
  Kendirjian v Ayoub [2008] NSWCA 194 
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7. Objections 

A. Dealing with Objections: 

When an objection is properly raised the Judge may rule on the question without 
asking either counsel to argue the point. Although it is something of a 
generalisation, the objection is usually based upon either: 

 the form of the question - the way in which you phrased it, or 

 the subject matter of the question - the admissibility of the topic you are 
seeking to raise. 

If it is the former, then usually the best course is to re-phrase the question and 
not waste any more time arguing about it as the argument will only serve to 
distract the Judge and especially the jury from your case. In the case of expert 
witnesses you are allowed greater leeway in putting leading questions, but 
endeavour to phrase your questions as neutrally as possible so that the witness 
is giving the evidence, not you. 

If the objection is to the subject matter of the question then some argument may 
be necessary. Try to elicit the basis of objection before endeavouring to justify 
what you have asked. If the question is allowed, obviously you should proceed to 
ask for the question to be answered. 

Make sure that your opponent is required to spell out the precise basis of the 
objection, so that you know what you have to deal with. Having ascertained the 
basis of the objection, you should then address the Judge on the reasons why 
you say the question is relevant to an issue in the case having available to you at 
least a copy of the Evidence Act and any relevant authorities if it was an 
objection you were able to anticipate. 

Obviously, it is a good idea to try to anticipate any likely objections and prepare 
to deal with them beforehand. But, if it is an important part of your case and the 
objection has caught you by surprise, it may be advisable to ask for some time to 
prepare your submissions over the lunch-hour or overnight if necessary. Move on 
to some other topic and come back to it later. 

You should also bear in mind that some objections are best dealt with in the 
absence of the witness although this is more often in the course of cross-
examination. If you think it is appropriate, do not hesitate to ask the witness to 
step outside the court particularly as the witness is likely to be very confused 
about the argument and may feel that it reflects in some way on the answers he 
or she has given. 

If the question is disallowed, you are entitled to ask the Judge why, and argue 
the point if you want to. 

Don’t be afraid to ask the Judge to state the reasons for disallowing your 
question - it may not resurrect the question the Judge has rejected but it should 
help you in formulating your other questions of the witness. I have always 
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enjoyed the story of a notorious exchange between a former Senior Member of 
the Bar Council and a Judge of the former Workers’ Compensation 
Commission… 

“I ask that Your Honour give reasons for why Your Honour has disallowed 
my question”. 

“Oh!  In that case I allow it!”. 

Objection noted: 

If your opponent persists in objecting to every question on a particular topic, and 
the Judge has ruled in your favour, it is a good idea to ask that such an objection 
be noted as covering all of the particular topic, thus avoiding the disruptive and 
extremely irritating procedure when every one of your questions is followed by an 
objection. 

Repeat the question: 

You will find that any interruption which occurs after you have asked your 
question will almost inevitably result in the witness having forgotten the question 
which you initially asked. If you can remember the question, put it again after the 
objection has been dealt with. If you are unable to recall your question, ask, with 
His Honour’s leave, for the court reporter to have the question read back to the 
witness to enable the answer to be given. If the question can’t be read back, try 
putting it again as close as you can to the original question in order to avoid 
further objection. 

B. Making Objections: 

The other aspect of objections included within the topic of examination in chief is 
making objections which would necessarily involve objections to questions put to 
your witnesses in cross-examination by your opponent. It has been my 
experience that many Counsel consider their function fully performed after having 
led a witness through the witness’ evidence in chief, however, careful attention 
should be paid to the questions posed by the cross-examiner to ensure that 
prompt objection is made to any irrelevant or impermissible questions. 

As well as being subject to the general rules relating to admissibility of evidence, 
particular questions in cross-examination may be objected to on the following 
grounds: 

a) Questions which assume or suggest the existence of unproved facts: 

b) Questions which attempt to introduce into evidence the contents of 
documents otherwise inadmissible: 

c) Questions unduly repetitive or designed unnecessarily to harass a 
witness: 

d) The specific topics covered by Sections 41, 42 and 135 of the Act. 
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See: Cross On Evidence, para 17,510. 

Although repeated objections to questions can be a useful ploy in distracting 
one’s opponent, such a ploy renders it likely that judicial patience will be quickly 
exhausted and may have adverse consequences on your overall case. Proper 
objections should be promptly made before the witness has an opportunity to 
answer the questions and if after giving you the opportunity to be heard, the trial 
judge rules against you, do not persist with the objections as long as you are 
satisfied that your objection has been adequately noted. 

8. Unfavourable Witness 

S.38 of the Act appears to expand the categories of what used to be referred to as 
“hostile witnesses”. An advocate’s worst nightmare is when a witness goes belly up and 
refuses to say under oath what he or she told you in conference. If this evidence isn’t 
critical to your case I would advise you to try to salvage what you can from this witness’ 
evidence and then drop the witness and not worry about it. If the evidence is critical and 
you satisfy one of the three matters referred to S.38(1) you may be permitted to cross-
examine the witness and thus drag the evidence out. Needless to say, it’s only in the 
most desperate circumstances that you would resort to such a tactic. If it’s a jury trial, 
make sure the Application is made in the absence of the jury. 

If you have secured the attendance of an unco-operative witness by the service of a 
subpoena, it is often helpful to the Judge and may placate the witness, if you start your 
questions by leading from the witness the fact that he or she has attended in answer to a 
subpoena and would probably prefer to be somewhere else. 

Don’t make the same mistake as the learned Magistrate who was hearing a Customs 
prosecution some years ago…. 

“I grant the Application and declare this witness hostile. Officer, take him into custody.” 

9. Last Chance 

Before sitting down it is always a good idea to pause and just double-check your notes 
to ensure that there is nothing you have forgotten to ask. Solicitors also appreciate you 
asking them if there is anything more to be asked. It’s not a bad idea anyway as a form 
of insurance - that way if you have forgotten something you can always deflect any 
criticism by pointing out that the solicitor forgot it also. 

If you have forgotten something, even if you only realise it during cross-examination, 
admit your error and seek leave to ask about it. Most Judges won’t hesitate to allow it. 

10. Conclusion 

You have probably realised from the approach I have adopted that the skills needed as 
an advocate are, in my view, closer to an art rather than a science. There are very few 
hard and fast rules and the best advocates are those who are best able to adapt their 
methods and their style to suit the infinite variety of cases in which you will be asked to 
appear. So stay flexible, maintain control of your witness and always keep firmly in your 
mind when asking your questions, what is the case you are seeking to establish. 
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